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September 14, 20 J 1 

Kent L. Jones, P.E. 
Utah State Engineer 
Utah Division of Water Rights 
1594 West North Temple, 1/220 
Salt Lake City, UT 84116-3156 

Re: 	 Water Right No. 57-10319 
Change App. No. a28547 
County: Salt Lake 
Applicant: William S. Hoge 
c/o Daniel A. Jensen 

Water Right No. 57-10318 
Change App. No. a28546 
County: Salt Lake 
Applicant: :'v1arvin A. Melville 
c/o Daniel A. Jensen 

Water Right No. 57-10315 
Change App. No. a28537 
County: Salt Lake 
Applicant: The Butler 

Management Group 
clo Daniel Jensen 

Dear Mr. Jones: 

d· h S b 9 2011I am respon mg to t e eptem cr, 
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Water Right No. 57-10317 

Change App. No. a28545 

County: Salt Lake 

Applicant: Judith Maack 


Water Right No. 10316 

Change App. No. a28541 

County: Salt Lake 

Applicant: Mark C. Haik 

c/o Daniel A. Jensen 


Water Right No. 57-7800 

Change App. No. a28548 

County: Salt Lake 

Applicant: Kevin Toltol1 


RECEIVE[t 
SEP 1 5 2011 TG 

WATER RIGHTS 
d t' M SALT LAKF correspon ence rom r. 

Jensen, the lav,ryer representing the applicants named above - excepting, of 
course, Dr. '1'olton and Mrs. Maack. In his correspondence Mr. Jensen asserts 
that consolidating the record of the Tolton/Maack applications into the record of 
his clients' applications was "completely inappropriate." In the same vein, he 
asserts our supplementation of the record was "inappropriate" to the extent it went 
into the tile regarding the applications of his clients before the hearing regarding 
his client's applications. 1 am writing to respectfully disagree with my colleague, 
and to urge that the procedural decisions of the hearing officer in question stand. 

••' 
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Utah State Engineer 
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"Inappropriate" means not suitable or proper lor the purpose or occasion. as in wearing 
sneakers to court. [respectfully submit that if the applicable law allowed the hearing officer to 
consolidate the records as he did, and allowed the hearing ofticer to approve supplementation as 
he did, then the hearing onicer's judgment as to whether doing so was suitable and proper for the 

r

PUI'p""e' "'J'ld O"Cr''''Sl'''I-j SI·U ·U"jl.l ····1· ..01 .. I-S~···! ,- "1, .. ,...;;.",1 11" h"C',",,';'}"" "!·'Ii('",,.. "rotp..J 'l1-l; i1 1'C1r!'!y ;)'1"
Vu U. \0.1"'" \.J .. 1t U,""ui&1.1 ,f..1U .. \""1J."U.JAU~~.l"'''bd""",,,,,,~o,;..L''-;;::'''''''''''~'''''''''' "''' ....... _U ... Al~ ... l ... ~ .. ~,.; ~.!t... 


capriciously. 

Mr. Jensen does not cite to any statute, rule, or case law as support for his positions. 
would appreciate an opportunity to respond to any substantive bases for his positions that Mr. 
Jensen might share in the future, I can only suppose Mr. Jensen may be relying on his 
experience with court proceedings, In court the fact finder may only consider what is formally 
accepted into the record of the matter at hand (which may include previously consolidated 
matters with common fact issues). The factlinder cannot make an independent investigation. 
Unlike the fact finder in a court proceeding, the State Engineer, as you know, is directed to make 
an independent investigation and consider anything in his or her possession of relevance from 
any source: 

If the state engineer, because of information in the state engineer's possession obtained 
either by the state engineer's own investigation or otherwise, has reason to believe that an 
application to appropriate water will interfere with its more beneficial use for irrigation, 
domestic or culinary, stock watering, power or mining development, or manufacturing, or 
will unreasonably affect public recreation or the natural stream environment, or will 
prove detrimental to the public welfare, it is the state engineer's duty to withhold approval 
or rejection of the application until the state engineer has investigated the matter. 

Utah Code Ann. § 73-3-8( I )(b )(i). As you know well, this applies to change applications as well 
as applications to appropriate. Bonham v. }.,jorgan, 788 P.2d 497 (Utah 1989). 

The State Engineer's rules allow the hearing officer to take notice of and consider as part 
of the record, many, many kinds of documents, including, "'all Division files ....,. Utah 
Administrative Code (UAC) R655-6-14 G. 

The Utah Administrative Procedures Act confirms that documents may be received at any 
time by the hearing officer. Utah Code Ann. § 63G-4-204(3). The State Engineer's rules 
incorporate this by reference. UAC R655-6-6 A. See LAC R655-6-6E authorizing the hearing 
officer to allow post-hearing submittals. 

RF(~FI\/F 
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In short, the State Engineer's decision(s) regarding the change applications of Mr. 
Jensen's clients must take into consideration relevant matters contained in the file for the sister 
Talton/Maack applications, whether the Tolton/Maack materials also go into the other files 
physically, or are incorporated by reference expressly, or not. The result is the same. The 
hearings at issue are "informal" admillisuative ht:aring, not court. 

Mr. Jensen makes too much of what is in a particular file for another reason. Unlike a 
court proceeding. protecting the record for appeal is irrelevant. Any judicial review, of course, 
\vill be de novo, and will not be limited to a review of the decision in the context 0 r the 
administrative record. 

Mr. Jensen also cites no evidence of prejudice to Mr. Jensen or his clients that may result 
from the consolidation/supplementation procedures approved by the hearing otlicc:r. Again, I 
would appreciate an opportunity to respond to any information that addresses this point that Mr. 
Jensen may share in the future. Mr. Jensen appreciated the relevance of the Talton/Maack 
hearing to the other very similar change applications. He sent his expert, Mr. Barnett, to observe 
the Talton/Maack hearing. Mr. Jensen and his clients were advantaged by hearing and seeing the 
evidence against their applications well in advance of their hearing. The same is true of their 
receipt of Salt Lake City'S supplementation in advance of their hearing. Mr. Jensen should 
timely receive matters submitted as to the Tolton/Maack applications, as such materials may 
influence the decision(s) as to the applications ofMr. .Tcnsen's clients. Consolidation can only 
help him in this regard. 

The process adopted by the hearing officer is a convenience to the protestants, as they 
will not feel compelled to repeat items of concern that arc common to all of these clpplicalions. 
Most points of concern are common. The process adopted by the hearing ofticer promotes more 
efticient use of the State l.:ngineer·s limited stalTresources for the same reason. reduction of 
repetition. The lack of protestant repctition seems to be yct one more advantage to Mr. Jensen 
and his clients. 

I respectfully submit the hearing officer was empowered by law to adopt the procedures 
at issue. I respectfully submit the hearing officer's judgment that such procedures were proper 
and suitable for the occasion was well founded. The hearing officer's judgment should stand. 
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Thank you for your attention to this matter. 

Sincerely, 

olitan 

SED:sd 
cc: 	 Salt Lake City Public Utilities 

Rusty Vetter 
Metropolitan Water District of Salt Lake & Sandy 
Dan Jensen 
Pat Casaday 
David Wright 
Pat Shea 
Dr. Tolton 
Judith Maack 
Mike Keller 
Lee Kapaloski 

QFr.FIVE.D 
SEP ! 	5 2011 

!VATER RIGHT~ 
SAL' !_AKE 


