John E. Gates

Kim R.Wilson
Michael R. Carlston
Max D. Wheeler
David W. Slaughter
Shawn E. Draney
John R. Lund
Rodney R. Parker
Richard A.Van Wagoner
Andrew M. Morse
Camille N. Johnson
Elizabeth L. Willey
E. Scott Awerkamp
Dennis V. Dahle
Korey D. Rasmussen
Terence L. Rooney
Jill L. Dunyon
David L. Pinkston
Julianne Blanch
Brian P. Miller
Judith D). Wolferts
Keith A. Call

Kara L. Pettit
Heather S. White
Robert R. Harrison
Robert W. Thompson
Scott H. Martin
Maralyn M. English
Kenneth L. Reich
Bradley R. Blackham
Robert J. Shelby

D. Jason Hawkins
Richard A Vazquez
David E Mull

SNOW, CHRISTENSEN & MARTINEAU rc.

Sart Lake CiTy » ST. GEORGE

March 12, 2013
Contact Writer
(801) 322-9138
sed@scmlaw.com

VIA HAND DELIVERY

Kent L. Jones, P.E.

Utah State Engineer

Utah Division of Water Rights
1594 West North Temple, #220
Salt Lake City, Utah 84116-3156

Re:

Salt Lake City Response to State Engineer Letter dated February 28,
2013

Water Right Number 57-7800 (a28548)

Request for clarification of 1934 Contract(s)

Dear Mr. Jones:

This letter responds to your letter to me dated February 28, 2013.

Enclosed please find copies of the following:

L M“}:‘J"i;‘_f“"_ 1. July 18, 1934 contract between Salt Lake City and Lewis B. And

Tammy'B. Georgelas Emma A MaXﬁeld’

R. Scott Young

;:hm?;:: s 2. Salt Lake City Council minutes of August 8, 1934 containing a report

Christopher W. Droubay of the City Engineer regarding the 1934 contracts.

Scott C. Powers

Dothan B e 3. Warranty Deed from Rulon T. Jeffs, the successor to the Maxfields,

Melinda K. Bowen conveying back to Salt Lake City the right to receive 500 gpd of

?““:ONCJOZ]““] winter water that the Maxfields received under the July 18, 1934
contract.

Of Counsel

Harold G Chrisensen 4. Three drawings depicting the 6” diameter pipe off the Murray

Reed L. Martineau
A. Dennis Norton
Allan L. Larson

Sam Harkness

Penstock discussed in the July 18, 1934 contract between Salt Lake
City and Lewis B. And Emma A. Maxfield and the August 8, 1934
contract among Salt Lake City and the 5 South Despain Ditch families.
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5. The 1963 contract between Little Cottonwood Water Company and Canyonlands, Inc.

You will note that the August 8, 1934 agreement with the 5 South Despain Ditch families
that you already have in your files says, in the first recital, that the 5 families are the owners of
all of the South Dispain Ditch first primary award. The July 18, 1934 contract with the
Maxfields is a stark contrast. It references the Maxfield interest as a “claim.”

We assume this Maxfield claim could only have been something of an adverse possession
claim. We understand that neither the Maxfields, nor their predecessors, appear in the Morse
Decree. The Maxfield (later Jeffs) property is depicted as located south of the Harold Bentley
property on the State Engineer’s 1968 maps reflecting initial adjudication work in the area, maps
129 and 139. The Rulon Jeffs property shows up marked 162 at the very bottom of map 129,
just right of center, and at the top of map 139, again, just right of center. This same property is
called out faintly as the Lewis B. Maxfield property in the map that is a part of the scanned
documents in your file for Water Right Number 57-9001. The 6 Applicants here, of course,
claim through Harold Bentley, by way of alleged apputenancy up to the Applicants’ predecessor
Lynn Christensen Biddulph.

The July 18, 1934 contract does not appear to be meaningful to the matters at issue before
the State Engineer regarding the 6 related change applications. As reflected in the August 8,
1934 agreement between Salt Lake City and the 5 South Despain Ditch families, as well as 57-
9001, all of the right to divert and use winter water under the South Despain Ditch first primary
award belongs to Salt Lake City, excepting only 7,500 gpd which is to be diverted into the
Murray Penstock and delivered by Salt Lake City from the 6” diameter line off the Murray
Penstock.

In our view, no terms of the August 8, 1934 agreement, including the point of diversion
and the point of delivery, can be amended without Salt Lake City’s consent. We are not aware of
any support for the proposition that the State Engineer or the Applicants may amend contracts
via change application.

At the hearing and more recently there has been discussion about what we believe to be
the 1963 contract between Little Cottonwood Water Company (LCWC) and Canyonlands, Inc.
Salt Lake City assumed the obligations of LCWC under LCWC water contracts as a part of the
dissolution of LCWC. The 1963 Canyonlands, Inc. contract was for 50 gpd per cabin for up to
35 cabins in the Albion Basin Subdivision. The lots of Dr. Tolton and Mrs. Maack which are the
proposed places of use under their respective change applications are in what is commonly called
the Cecret Lake Subdivision, which is not a platted subdivision.

Even if Dr. Tolton or Mrs. Maack owned property described in the 1963 Canyonlands,
Inc. contract, it is our understanding that contract rights and obligations -- relating to water or
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otherwise -- do not pass by appurtenancy unless the contract says so. This contract does not
contain such a clause.

Canyonlands, Inc. has been dissolved since 1971. We do not believe any water was ever
delivered pursuant to that contract. Any obligation of LCWC or its successor Salt Lake City was
subject to Canyonlands, Inc. first meeting certain conditions as described in the contract. The
law seems clear that if no deadline is expressed in a contract for conditions precedent to be met,
then the contract will be interpreted as requiring conditions precedent be met within a reasonable
time, or the contract expires by its own implied terms. We believe such is the case with the 1963
Canyonlands, Inc. contract.

In any event, the 1963 Canyonlands, Inc. contract is not mentioned in the change
applications as something which supports the proposed changes.

Thank you for your attention to this matter. Should you have any further questions,
please do not hesitate to contact me.

Very truly yours,
SNOW, CHRI NSEN  MARTINEAD
S
J
{ yd
L P Y
/Sflawn EdDraneY
i
SED:sd
EnCloSures
Kevin Tolton
Judith Maack
Dan Jensen

All Protestants
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SAIT LAKE CITY {s about to enter into an agreement with the

owners of the primary waters decreed to the South Despain Ditch located near

the mouth of Little Cottonwood Canyon, in Salt Lake County.

e,

Hary and domestie water from sald:South

WHEREAS, it is the intention of Salt Leke City to construct
a pipe line system for the delivery of culinary water reserved by the owners
of the primary water above referred to, the effact of which will be to dry up

the South Despain Ditch during the winter or non-irrigation season from

|
« October lst until April lst of each year following:

) ‘ KOW, THEREFORE, In consideration of the construction of a branch
service pipe, (with tap outlet at corral), of sufficlent gize and pressure to
deumatleasemgmonsperday, to the premises of Lewis B, Maxfield and
the delivery therein of not to exceed §00 galloms of water per day during such
time as the same is available from the water of the South Despain resaerve, during

the winter or nonirrigation season from October 1lst unmtil April lst of each year
following, the said Lewls B. Maxfield and Emma A, Maxfield, their successors or
asaigns, hereby agree that the use of all water from said branch service pipe
ghall be in lieu of the winter right claimed by them in said ditch and shall be
subject to all rules, regulstions and ordinances of Salt Lake Clty and that all
thereof shall be p;aid for at prevailing city meter rates, axcepting however the
500 gallons per dey ebove mentioned. Furthermore, Salt Lake City shall be under
no obligation to deliver water through said service pipe line during the summer

or - irrigstion season from April 1st until Ogtober 1lst, but if water is de-

14vered snd used therefrom, then the said Lewls B. Maxfield and Emma A, Mexfleld,




-2
their successors or assigns, shall pay for all of the water so used at pre-
vailing city meter rates.
Furthermore, the said Lewls B. Maxfield and Emma A. Maxfield, his
wife, their successors or assigns, agree to maintain the sald branch service
pips line from the meter box the outlet end.

IN WITNESS WHEREOF, we have hereunto set our hands this 16th day of

July, 19%54.
Lewls B. Maxfield -
Emma A, Maxfield
WITNESS
Rose E. Marks

Accepted by Salt Lake City,

By Louls Mercug
Mayor.

SEAL

City Recorder




WUEER-EAN| 80000 SERIES » 30% PC.W. ®
RECYCLED® www.kleer-fax.com

FSC

www.fsc.org

MiX

Paper from
responsible sources

FSC® C014618




UGUST 2, 1934,

IR o -erck? |

clubion tixi

Wreom the City Treasursr,

Gentlamons

& o £ extras

On account of the I
it on accouant o7 the
sume account sHill
Wotes the sum of 3300,000.00.

nproved.

wir. Marcus moved that the report be filced apd the resolution lald over to come up in

order, whichmotion carrisd, 211 members voting ayc.

inion be

reaLurser

tia

ich motion cCar

or tns menin

Tours very trull,

moved that th: report be

deyirtment, Wi
wood Creelks
ant contemplates coaverying
frorse Decree) t
toake to the A
nrough a vipe line
5 at an estimated

3

rimary

i

ng feet atb
thence t©

a

Aual

axry

53

, aad will acquirs b
“he owners 9,00€ th ¢

the attached con

tn lurray City

1ine for the Desn .

e of at onee and installatio

2t this contraet be approved and installation be made nt once.
2

¢t e apny 1
spectiully submitted,
“, D. BEERS

iy

3

s T e
to & weonuteé sune on o




MIEER-FR| 80000 SERIES » 30% PC.W.
RECYCLED® www.kleer-fax.com

FSC

www.fsc.org

MIX

Paper from
responsible sources

FSC® C014618




WARRANTY DEED e it

RULON T. JEFFS, "GRANTOR”, successor in interest to the
water rights of Lewis B. Maxfield and Emma A. Maxfield, his
wife, who obtained their right as successors through the
South Despain Irrigation Company water rights, hereby
conveys and warrants to SALT LAKE CITY CORPORATION, a
municipal rcorporation of the State of Utah, “GRANTEE', for
good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, the right to receive 500
gallons of water per day through the South Despain Ditch as
more particularly set forth in that certain Agreement dated
July 18, 1934 between the Grantee, and Lewis B. Maxfield and

Emma A. Maxfield copy attached hereto and by this reference

made part hereof.

WITNESS the hand of said Grantor this /52 day of

Oetole 7 , 1989.

RULON T. JEFFS // ://

W ILTY iccs

30

v




STATE OF UTAH )
: sS.

County of Salt Lake)

On the 2{57/ day of OCTOBE A — , 199 ?,

personally appeared before me _[{uLOM T, N2 , the
signer of the foregoing instrument, who duly acknowledge to

me that heisi®* executed the same.

My Commission Expires:
NOTARY PUBLIC

(/97 0¥ 5. S

493 Kszl Diive
Sardy, Uich €4092
My Commission Expires

Nevember 9, 1992
\. STATE OF UTAH

RIM:ccC

2 LT sccn

3

~J
W
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SALT LAKE CITY is about to enter imto an agreement with the
owners of the primary waters decreed to the South Despain Ditch located near
the mouth of Little Cottonwood Canyon, in Selt Lake County.

WHEREAS, Lewis B. Maxfield and Emma A, Maxfield, his wife,
claims to have enjoyed a right to culinary and domestic water from sald South
Despain Ditch. |

WHERRAS, it 1s the intention of Salt Leke City to construct
a pipe line system for the dslivery of culinary water reserved by the owners
of the primary water above referred to, the effect of which will be to dry up
the South Despain Ditch during the winter or monm-irrigation season from
October 1lst until April lst of each year following:

NOW, THEREFORE, in consideration of the construction of & branch
service pipe, (with tap outlet at corral), of sufficient slze and pressure to
deliver at least 500 gallons per dey, to the premises of Lowis B, Maxfield and
the delivery therein of not to exceed 500 gallons of water per day during such
time as the same 1s available from the water of the South Despain resarve, during
the winter or nonirrigation season from October 1st until April 1lst of each year
following, the said Lewis B. Maxfield and Emma A. Maxfield, their successors or
assigns, hersby agree that the use of all water from said branch service pipe
ghall be in lieu of the winter right cleimed by them in said ditch and shall be
subject to all rules, regulstions and ordinences of Salt Lake City and that all
thereof shall be pAid for at prevailing city meter rates, axcepting however the
§00 gallons per dey above mentioned. Furthermore, Salt Lake City shall be under
no obligation to deliver water through gald service pipe line during the summer

or - irrigation season from April lst until Ogtober 1lst, but if water is de-

1ivered and used therefrom, then the said Lewis B. Maxfield and Euma A, Maxfield,




-2~
their sucocessors or assigns, shall pay for all of the water so used st pre-
L vailing city meter rates.

Furthermore, the seid Lewis B. Maxfield and Emma A. Maxfield, his
wife, their successors or assigns, agree {0 maintain the said branch service
pipe line from the meter box the outlet end.

IN WITNESS WHEREOF, we have hereunto set our hends this 18th dey of

July, 1954.
Lewis B. Maxfield
Emma A, Maxfield
WITNESS
Rose E. Marks

Accepted by Salt Leke City,

By Louls Marcus
Mayor.

SEAL

Ethel Macdonald
City Recorder
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LITTLE CCTTOMNYOOD WATER RICHTS

Laoke City, an easement for the conziruction and malntenance of the
pipe line, reserving untec themselves the surfcce ri
he city sgreed tc install a meter in the mein pipe lipe
betwueen the Murray nipe line and the Uorth Despcin Ditch and to
deliver the decresd primary vater into the pipe svstem ac measured

througa the meter and the respeonsibility fou the distributlon of

]

the water ameong the parties shall rest witlh the South Despain owners
above nared.

The city alsc agrecd te install an outlet from the 6' pipe
line at the North Despain Ditch of sufficient size to discharge that
sertion of the primary wetaer new cwned by L. E, Despain and to lsay a
metered service pipe from the aforemeutioned branch service to the

1

premises of Lewis B. Maxfield fer deliver.ng to

w0

aid Mexfield 500

wn

gallons of water per day during the winter seascn frem Oct. lst e
kpril 1st foliocwing, the 500 gallcns per day being a part of the
8,000 gallons per day reserved.

The liaxfield home is lecated near the Souih Despain Ditch
a short distance below the juncticn of the extension Ditch and Lewis
B, Maxfield claimed a dipping right from the ditch. Negotiatious
were completed and on the lcth day of July, 1934, an agreement was signed
by Lewis B, Maxfield and Emma A, Iaxfield, his wife, wheveby they
relinquished any claim to a dipping vight “rom this ditch during the
winter or non-irrigating season, conditicned upon che delivery to them

0

(o]
o
in
<
o

2lleons »f water per dav, through & cewvice pipe to be built by
the city, with a tap outle: =t their cerrel, during such winter season.
The city is under no obligaticn to deliver sny water te Manfield dur-

i=4

ing the period from April lst to Ocicber lst, but if water [g delivered

and used from this service curing this perioc. then the zaild Lewis E.

6
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LITTLE COTTONWCOD WATER RIGHTS

Maxfield and Emma A. Maxfield, their successors or assigrs, shall
pay for all water used at prevoiling city meter rates,
The Jorth Despain primary water amounting to 0.20 sec. ZIt,

i3 cuned by L. E, Despain end the decree status that this water is

.

.

tn be taken from 2 spring near the head of said ditch unless the

H

water thzrefrom fails below .20 sec. ft., thoen the balance is to be
token from the creek. By zn informsl euchenge, this spring watex
was tradzd teo Sondy Pipe Line Company for creck water., This ex-
chiznge is not recorded, nor has the peint of diversion bsen chan
by application to the State Engineer. In constructing the 6" pipe
heretofcre referred to, provision was made for delivering this 0.20

sec. ft. into the North Despain Ditch, &t such time as the strezn

is all being divertad into the Murray City pipe line,

Another precauticn that was taken in deriguning the main 6"
pipe line was to provide a 4" outlet valve at Little Cottonwood Creek
which not only serves as a blow-off, but alsc can be used as an out-
let tc furnish the Sandy Ditch Water, if the springs and creek inflow
fzils to yield enough water to satisfy the Sandy Ditch and Sandy pipe
line rights.

The Scuth Despain Extension Ditch has no decrced primary
right; however, this company owns stock in the Little Cottonvcod
Water Company and by reason of such ownership obteia 0.17 sec. ft.
ot 5.6% of the 3.03 sec. ft. éaving covered by application #3704,

The water from VWhite Pine Loke (application #1076C) is also owned

by this company and is usually released at the rate of spproximately 1.0
sec. ft. This can be carried through the €' pire t- the South Dasp=sin
Ditch vhen the flow is all diverted at Wasatclh. The Scuth Pespain

Lxtension owners incorporated in 1909 ss the fouth Decpain Ditch
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AGREENMEN T

Between Iittle Cottonwood Water Company, and Canyonlands, Inc., a Utah corpor-
atlon relative to the use of water for Demestic Purposes in ILittle Cottonwood Canyon.

THIS AGREEMENT, made and entered into this 22nd gay of-ggzch, 1963, between
Little Cottonwood Water Company, an irrigation corporation of the state of Utah,
ﬁereinafter called the WATER COMPANY, and Canyonlands, Inc., a Utah corporation,
hereinafter called the USER, WITNESSETH: '

X. That the User is the eﬁﬁitable owner of the surface rights of the follow~
ing deseribed patented mining claims, situated in Idttle Cottonwood cenyon, Salt
lake County, Utah: h
 Helena, Survey No. 5733; Damfool and Fleur De Iis, Survey No. 4922, in
the Iittle Cottonwood Mining Distrdct, Salt Iake.County,‘Utah, and particularly
in part of the S.E.$ of Section 4 and the North East quarter of Seotion 9,
Township 3 South, Range 3 East, S.L,B, & M,

That said land, or a substantial part of same has been subdivided, and
a subdivision plat has been approved by the Planning Board and other agencias
of Salt Lake County, and the User represents that all of the legal requirements
pre—requisite to the issuance of building permits have been fully met with
respect to said subdivision.

2. The User proposes to construct not to exceed 35 cabins upon said property,
and willvrequire a water connection for each such cabin or dwelling,

3. The User represents that it has an agreement with the Salt Lake City
Board of'Health relative to sanitation and sewage disposal problems‘incident
to the cohstruction and occupancy of said dwellings,

4. The Water Company is the owner or charged with the responsibility for

the distribution of the waters of Iittle Cottonwood creek, which encompasses

all of the waters arising in Little Cottonwood canyon tributary to said creek, f:
and some of said waters can be made available to the User purswant to the terms 'i
of this agreement. NOW THEREFORE, it is agreed between the parties herete as fé
£ollows: . T:
(l. The source of water from which the water will>Pe conveyed by plpeline \:i

to cabins on the above described property is from (a) spring and mine tunnel 0
located North 6° 31! E. 415 feet from the point of beginning described -in said «~—~Q;;
subdivision plat, wﬁich 1s also the north corner of said subdivision; and (b) tg
the Alta-Helena mine tunnel, the portal of which is located on Lot 1-A as 'I~
ﬁ.

sheen in the subdivision plat of the Albion Basin subdivision, a copy of which

plat is made a part of thls agrecment by reference, and same having been recorded

in the office of the county recorder of Salt Lake County, Utah,




2. The User agrees to construct from the points of diversion to the
dwellingé to be constructed on the land hereinbefore described, a pipeline
adequate to carry water from the point of diversion to said cabins, said
pipelines to be constructed solely at the cost of the User, and the User,
and its successors and assigns agree to maintain said pipeline and to repair
the same, together with any tanks, pumps, or other facilities necesasary or
incidgntal to the movement of the water from the point of diversion to the
dwellings, and the Water Company shall have no obligation whatsoever to the
User or any of its iesseeé, assigns or purchasers in regard to the construce
tion, maintenance or repair of said facilities, and the User agrees that the.
same will at all times be so maintained as to prevent any loss of wate of
water, Sald pipeline shall be so constructed that there will be a turn-off .
valve at a convenient point outside of each dwelling, so water to éai@ dwelling
can be shut off and service discontinued. It is expressly undefstood';nd"
agreed that said pipeline shell not under'aﬁy circumstances be extended to
supply any properties or facil;ties not wholly sltuated upon the land here-
inbefore descriped.

3. The User will, on or before June 1 of each calendar year, furnish
to the wa£er Company a written statemént showing each and every cabln or other
structure situated upon the property hereinbefore described, and appropriately
idenpifying each to which water under this contract is to be délivered during
any part of said calendde year, and at said time to pay to the Water Comfiany
the sum of $15.00 (subject to adjustments hereafter set forth) for each such
cabin or stfucture-to which water is delivered purasuant to this agreement.
Should any cabin or structure be built subsequent to June 1 of any calendar
year and a water connection made to the same, the Water Company shall be
promptly advised and the annual yearly payment herein provided shall be mede.
The annual paymenﬁ herein provided for shall entitle the User to use at each
such cabin or other structure to which said pipeline is comnected, a quantity

of water not to exceed 50 gallons per day, averaged on & monthly basis. The

annual rental of $15,00 per year will be adjustedupwards in any Fear 1A whicH
Salt Lake City inéreases its water rates, said increase to be proportionate to
the increase made in Salt Lake City's domestic water rates.

L4y The use of water ;hall be limited to domestic use only, and shall not

be used for irrigation or sprinkling.




5+ The User will take such water as is, with no representations by the
Water Company as to quality or purity. The Water Company is under no obliga ~
tion to render said water fit or sultable for human consumption,

6, It is wnderstood and agreed that the Water Company is under obligation
to deliverywater to other persons, firms and corporations, and this agreement
is made only as to waters in excess of the Water Company's other obligations,
and if at any time the Water Company is unable to‘furnish' the water provided
for by this agreement, it may.cancel and terminate the same on giving written
notlce thereof to the User or its successors, sald notice to be served either i
personally or by registered mail at the last known address of the User or its
sucCOSSOrs,

7. It is understood and agreed that the Water Company may terminate the

' delivery.,of water under and pursuant to this a'greemént for the violation of
any of the terms and conditions hereof by the Uéer, including failure to pay

the annual rentel herein provided, or for the viclation of any of the sanitary

regulations of t it Lake City Board of H ealt] effect from time to time.
Ao eus IN WITNESS WHEHEOF, the Water Company has caused these presents to be
VD R _ .
f_f——” exeputed by its officers thereunto duly authorized, and the User has hereunto

; affixed its name and sesl by its officers thereunto duly authorized, all the . ... ’

day and year first hereinbefore written,

Attesh:

; " Secretary .

Athest . ~ CANYONLANDS, Inc., § corporation

Y




