STATEMENT OF REASONS FOR MILLARD COUNTY’S OPPOSITION TO THE AUGUST 13, 2009 PROPOSED AGREEMENT BETWEEN UTAH AND NEVADA 

August 14, 2009

POINT 1

The Proposed Agreement Gives Away 


Too Much of Utah’s Snake Valley 



Water.



A.
 The Claim to a 50/50 Overall Split is Incorrect.

· The Utah negotiators try to sell the Proposed Agreement as an even overall split of Snake Valley Ground Water, by posting these numbers:

To Utah:
Block 1 Water (allocated in or before1989)

55,000 afy 
total:
55,000 afy



Block 2 Un-allocated Water (highest priority)
5,000 afy
total
60,000 afy



Block 3 Un-Allocated Water (lowest priority)
6,000 afy
total
66,000 afy

To Nevada:
Block 1 Water (allocated in or before 1989)

12,000 afy
total
12,000 afy



Block 2 Un-Allocated Water (highest priority)
36,000 afy
total 
48,000 afy



Block 3 Un-Allocated Water (lowest priority)
18,000
afy
total 
66,000 afy

· But the 55,000 afy figure for Utah Block 1 water (highlighted above) is not right.  Block 1 Utah water for use in Snake Valley amounts to only 35,000 afy, not 55,000 afy.   

· Where does the 55,000 afy figure come from?   It is a distortion because it includes 20,000 afy the Utah Engineer allocated for water rights in the Fish Springs National Wildlife Refuge (“Fish Springs”).  But Fish Springs is completely outside the Snake Valley Basin..  

· Again, Utah’s Block 1 water in Snake Valley amounts to only 35,000 afy, not 55,000 afy.

· Therefore, the selling point that the Proposed Agreement gives Utah and Nevada an overall even split of groundwater to satisfy water rights in Snake Valley, is simply not true.  It rests on the misleading and incorrect inclusion of 20,000 afy of Fish Springs water into the mix.

· The true numbers show that the Proposed Agreement gives Nevada a much more favorable overall split of Snake Valley available groundwater than 50/50:  

Utah: 

Block 1 Water (already allocated as of 1989)

35,000 afy 
total:
35,000 afy



Block 2 Un-allocated Water (highest priority)
5,000 afy
total
40,000 afy



Block 3 Un-Allocated Water (lowest priority)
6,000 afy
total
46,000 afy
Nevada:
Block 1 Water (already allocated as of 1989)

12,000 afy
total
12,000 afy



Block 2 Un-Allocated Water (highest priority)
36,000 afy
total 
48,000 afy



Block 3 Un-Allocated Water (lowest priority)
18,000
afy
total 
66,000 afy
· 66,000 afy for Nevada vs. 46,000 afy for Utah represents a 59% to 41% split in Nevada’s favor.
· Including the 20,000 afy Fish Springs water in the equation should be rejected, because it gives the false impression that the overall split of Snake Valley groundwater is even, when it is not. 



B. 
The Claim to a 50/50 Overall Split is Pointless.

· Even if the claim to a 50/50 overall split were correct (which it is not – see A), a raw 50/50 split does not achieve true equity between the states.  Why not?  Because the vast majority of Snake Valley irrigable and usable land is situated in Utah.  

· To be truly equitable, the Proposed Agreement should divide all available Snake Valley groundwater between the States according to the number of acres of irrigable and usable Snake Valley ground in each State, i.e., acre foot of water/acre of usable Snake Valley land.

· A raw 50/50 overall split is inequitable because it ignores the huge disparity in Snake Valley land and land use between both states.



C.
The Claim to An Overall 50/50 Split Is Swallowed By the Proposed Agreement’s Unfair Split of Unused Water: 




7 to 1 in Nevada’s Favor for the First 41,000 afy;




3 to 1 in Nevada’s Favor for the Remaining 24,000 afy.

· A 7 to 1 split of Block 2 unused water in Nevada’s favor and a 3 to 1 split of Block 3 water in Nevada’s favor is grossly inequitable no matter how it is analyzed.

· First of all in terms of land mass and growth potential, the ratio between the two states of irrigable and usable land in Snake Valley is clearly skewed towards Utah.  This fact makes a 7 to 1 split of Block 2 water and a 3 to 1 split of Block 3 look anything but equitable.

· Secondly in terms of established use, the disparity in land mass between the states explains why 35,000 afy of groundwater was allocated in Utah and only 12,000 afy in Nevada.  This nearly 3 to 1 disparity in Utah’s favor reflects the geographic realities of the way Snake Valley sits in the two States.  

· Against these geographical, historical and present contemporary realities, a proposed 7 to 1 split of Block 2 unused water in Nevada’s favor, and a proposed 3 to 1 split of Block 3 unused water also in Nevada’s favor, is an arbitrary and obviously politically driven groundless fiat that completely ignores self-evident notions of fairness and equity.

· Thirdly, even when tunnel vision focuses improperly on the sole fact that 60% of the precipitation in Snake Valley falls on the Nevada side compared to 40% on the Utah side, that still does not justify 7 to 1 and 3 to 1 unused water splits in Nevada’s favor.   

· Utah is treading into dangerous precedent by agreeing to such a grossly disproportionate split that ignores time honored notions of relative historical use, relative irrigable land mass, and relative potential for intra-basin development.
POINT 2: 
Utah Should Wait Before Signing an Agreement Until SNWA is Really Ready to Go Forward On Its Snake Valley Groundwater Applications.  




Utah Should Not Cave on a Bluff; But Cave If and When SNWA Actually Shows Its Hand.



A.
Utah is Under No Legal Obligation to Make an Agreement with Nevada.

· Congress cannot constitutionally force Utah to make this agreement with Nevada, not now, not ever.  See the Tenth and Eleventh Amendments to the United States Constitution and Alden v. Maine,  527 U.S. 70 

· 
Case citation is the system used in many countries to identify the decisions in past court cases, either in special series of books called Reporter s or law reports, or in a 'neutral' form which will identify a decision wherever it was reported....
 (1999) and its progeny.
· Moreover, Congress never intended in the 2004 Lincoln County Land Act to order Utah and Nevada around.  Rather, the Act the provision was added to ensure that Nevada BLM would not allow an actual inter-basin water transfer until the two States actually made a satisfactory agreement, if and when they ever did so.

· But again, even if the Act were construed as a direct order for Utah and Nevada to make a deal, such an order is unconstitutional.  See the point above.  



B.
Utah Should Be Under No Rush to Make an Agreement Now.

· Certainly there is no need for Utah to sign an agreement now.  This latest maneuver for another delay – this time until 2019, merely fuels previous perceptions that SNWA is bluffing, is not ready to go through the Snake Valley hearing in 2011, and cannot move forward on the project for several more years with or without Utah’s agreement. 

· For purposes of analysis, SNWA either is bluffing and cannot get ready until 2019, or SNWA is not bluffing and is ready to prove its groundwater applications during the Snake Valley hearing scheduled for the Fall of 2011.

· Either way, Utah should wait at least until the scheduled round of Snake Valley ground water hearings in 2011, and do the agreement shortly before that hearing if SNWA shows by then it is not bluffing and will really go forward this time (SNWA has already caved and sought delays twice in the past year due to lack of rumored lack of readiness, funding, will, etc.).   

· If SNWA proves to be bluffing again when 2011 rolls around, then Utah should just keep on waiting year after year for the time, if ever, when SNWA actually lays down its cards and goes forward with the hearing. 



C.
Utah Should Give Millard County the Courtesy as the Sole Protestant in Utah, to Have Primary Say In Handling SNWA’s Effort to Hold its Groundwater Applications In Abeyance in the Snake Valley Groundwater Proceeding. 

· 20 years’ delay of the SNWA Snake Valley formal groundwater proceedings is long enough.  If SNWA seeks one more delay, much less a ten year one, Millard County should be free to at least ask the Nevada Engineer to consider dismissing SNWA’s applications without prejudice, allowing SNWA to re-file if it ever becomes ready, willing and able to proceed.  Utah will undercut this procedural privilege ordinarily due a protestant in a groundwater application proceeding, if Utah enters an agreement blessing SNWA’s desire to hold the applications in abeyance for 10 more years.

· By making a deal with SNWA to allow 20 year old groundwater applications to be held in abeyance another ten years in the Nevada Snake Valley groundwater proceeding,  Utah is invading Millard County’s province to determine its own fate as the sole protestant in the Nevada on the Utah side.  Utah out of courtesy should let Millard should have primary say in Utah whether to challenge SNWA’s plan to hold the applications in abeyance.  After all, Millard County, not Utah, is the proper protestant here.
POINT 3 
If the Interstate Agreement Fails to Divide up the Groundwater of the Entire Great Salt Lake Groundwater Flow System, But Instead Divides up Only Snake Valley, Then The BLM Will Not Have The Statutory Authority to Allow The Transport of Snake Valley Water to Las Vegas.
· The proposed agreement fails to divide up the water of the entire Great Salt Lake Groundwater Flow System.  Therefore it fails to meet the clear language of section 301(e)(3) of the 2004 Lincoln County Land Act, which calls for an bi-state agreement that divides up the water of an interstate groundwater flow system, not a groundwater basin, before BLM may allow an inter-basin transfer out of Snake Valley.

· Whether the two states do such an agreement is their business.  But the BLM will be subject to court challenge and injunction if it tries to permit the transfer of Snake Valley water based on an interstate agreement that divides up only Snake Valley water and falls short of dividing up the entire groundwater flow system like the Act so clearly requires.
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