Comments RE Utah/Nevada Agreement Terry Marasco September 9, 2009

1. Process for damages – this Agreement places the burden of proof and expense of legal costs on the damaged party and requires to appeal to SNWA after inherent process is exhausted. The State of Utah does not stand by its citizens in the legal process. This needs to be changed as follows:

a. The State of Utah becomes the legal representative of the damaged party;

b. The damaged party and the State (UT) appeals to the State of Nevada, not SNWA;

c. SNWA must provide proof that their actions did not cause the damage; and, 

d. SNWA is not a direct party to this process.

2. Groundwater mining

The presentation by Messers Styler and Biaggi stated “no groundwater mining” (removal without replacement). This statement cannot be supported by the science.  The recharge produced by these processes is matched by natural discharge from the groundwater system. Over geologic time, the natural recharge to the groundwater system has produced a groundwater table that is very near the land surface within much of the targeted valleys. The shallow groundwater table is expressed in the springs, seeps, meadows, wetlands, and ponds that occur throughout the valleys. These groundwater-dependent environmental features consume groundwater, and their existences are inseparable from that consumption. Furthermore, the acreage of groundwater-dependent features is such that the consumptive use just equals the natural recharge to the groundwater system. However, the export pumping will disrupt that balance. The pumping will result in a one-for-one reduction in the natural discharge from the groundwater system. That reduction will be manifested necessarily as a proportional reduction in the acreages of meadows, wetlands, ponds, and large areas of phreatophytes

This agreement acknowledges a drawdown (sec 2.8, 2.9) and states “allows for the appropriation of groundwater in a manner that is sustainable and results in a reasonable amount of drawdown in the groundwater aquifer. Such appropriations necessarily impact the existing hydrologic system and captures discharge available to phreatophytes, streams and natural lakes.”

.

The agreement should not be signed until the impacts to the water table are stated 3, 5, 10, 20, 30, 50, 75, and 100years, and shall include where the impacts are expected to occur (at and 1000’ increment distances  from each well). And, not before the public is allowed to review the expected impacts.

3. No guarantee for funding process and monitoring – this Agreement does not guarantee funding the process, nor near- and long-term monitoring processes, except for SNWA component. This agreement relies on hypothetical future funding. If monitoring is not funded (except for SNWA responsibilities 4 required in this agreement) USGS has 8 that could be dropped and UT has many as well. This agreement does NOT require SNWA to stop pumping if the monitoring discontinues. The operations plan depends on hypothetical future funding.
Utah should not bear the costs of any process or function. SNWA shall bear the costs and guarantee the funding with a bond valued at $10,000,000.

4. This agreement does not meet a requirement of the Lincoln County Land Bill which set this agreement in place: (3) Prior to any trans basin diversion from ground-water basins located within both the State of Nevada and the State of Utah, the State of Nevada and the State of Utah shall reach an agreement regarding the division of water resources of those interstate ground-water flow system(s) from which water will be diverted and used by the project.”, not just Snake Valley required by the Land Bill; 
For example: Double dipping: the block numbers stated in this agreement do not consider the 49KAF (acre feet) acknowledged by BARCASS (which they rely on elsewhere) that Spring Valley contributes to Snake Valley. The NV State Engineer has allowed 40K AF/year to be pumped from Spring (60k/year after 10 years). Additionally, the recharge figure used in BARCASS (132k af/year) is the highest of any studies (17-19 studies state 105K to 111k). The confidence rate stated in BARCASS for this figure is only 67%. Thusly, numbers are highly misstated. 

The public needs to know the larger picture before this agreement is signed: 

a. the interconnectivity of the basins that intersect with Snake Valley (both in and out flows;

b. the estimated amounts of inflows and out flows; and,

c. a restating of the allocations with the above considerations.

5. Financial burden for Utahns – this Agreement leaves future Utah citizens highly exposed to financial burdens perhaps for generations. We need only look to the Owens Valley experience where the worst air quality in the US was declared by the EPA. Today, Los Angeles has had to pay $551,000,000 to mitigate air quality there and at least $65,000,000 to restore the Owens River. This Agreement places the entire financial burden of enforcement, compensation, and long-term mitigation on Utahns. It appears reasonable to ask Nevada to post a financial guarantee of at least $50,000,000,000 to protect Utah against future damage and needs to include the following categories: the legal costs to Utah for enforcement of the agreements provisions; compensation to damaged parties; reparations for environmental impacts
6. Radioactive materials will not be monitored and need to be. The Snake Valley and most of UT are in the radioactive shroud from above-ground nuclear bomb tests. This area already has a history of down-winders. Using the Owens Valley as a template (similar hydrology –groundwater withdrawals-conditions, and vegetation), groundwater mining destroyed vegetation (acceptable in this agreement) resulting in dust storms causing the most polluted air in the US (EPA) and traveled as far, ironically, as Los Angeles. The Wasatch Front is in the path of Snake Valley air patterns.

Additionally, the air quality monitoring stated in this agreement is inadequate. There needs to be explained to the public before any agreement is signed:

a. 5 years of pre-air quality data collected to establish benchmarks;

b. At least 20 monitoring stations that cover areas near and distributed according to established wind patterns from Snake Valley to the Wasatch Front; and,

c. Assurances from the State of Nevada that there will be adequate funding

7. After the comment period this agreement needs to be restated as a draft then released to the public for an additional comment period from the public.

8. Native Americans – 3 tribes (separate nations) were not consulted by the negotiating team, nor included in the Fed Bill. All tribes in the affected areas need to input the agreement, restate the agreement with their input, and then release another draft.

.
9. An agreement is not required. In public meetings both Deputy UT AG Mike Qualey and Mike Styler misstated today that the Lincoln County Lands Bill “requires” that Utah and NV reach an agreement. This is not the case at all. UT and NV are required to reach an agreement only if the water is pumped. This was also misstated by John Entsinger before the SNWA Board (SNWA attorney in Las Vegas before the SNWA Board).

This Agreement misses a large opportunity to approach water issues shared among these states in new and creative ways that decreases if not eliminates damage to either states’ water resources and economies and minimize the need for pipelines and dams.

There are alternatives to Utah and Nevada water resource needs that may obviate the need for large-scale projects such as this. Both Nevada and Utah cities use significantly more water/capita than other western cities. If both Utah and Nevada approach per capita use in cities like Albuquerque and Tucson in residential water use, there may be more than adequate water resources instate for growth.

Rather than work on this agreement, the states agree to put off for 10 years any agreement then in the meantime:

Utah and Nevada Develop a Blueprint to Reconfigure their Water Resources that Benefits all Stakeholders and Minimizes the Need for Large-Scale Infrastructure such as Dams or Pipelines  then Present the Blueprint to Utah’s Governor and Legislature.

This process engages all Stakeholders: national, state and local government (both lawmakers and agencies), AG, M&I, Institutional, the general public, and conservation and environmental communities to develop and proffer a new blueprint to share current water resources, and looks to needs for the near- and long-terms. Technical and legal expertise from within and without the states is consulted. The group meets regularly. Meetings with all stakeholders, including the general public, are held throughout the state 2-3 times to gather ideas and concerns to input and refine the blueprint. The blueprint is released for comment, refined, and then sent to the governments of both states.

It is not out of the question the question to include all 6 Great Basin states (Utah, Nevada, California, Idaho, Oregon and Wyoming) and work with hydrologic boundaries rather than individual political boundaries.

