Comment 1

1.a-b. “adverse impact” and “substantially similar” are not self-defining, particularly in light of the recitals in the Monitoring and Management Agreement with SNWA.  Recital J says that “Parties acknowledge that not all effects caused by the development of groundwater in Snake Valley are unreasonable.”  Unless these terms are more clearly defined, litigation may have to do the defining in this agreement.  Also, this says “caused by …junior, permitted Groundwater right” – not specifically to the massive pumping by SNWA.  This provides a ready-made loophole for SNWA and puts the burden of proof on other water right holders.  The assumption needs to be that adverse impacts are caused by SNWA’s pumping.

FIX: Clearly state what an adverse impact is using the terms described in 1a & b, but remove “substantially similar” OR define both terms more clearly so all parties have a clear understanding of it.  Add a clause that states the adverse impact will be assumed to be the fault of the interbasin water transfer, unless there is clear and undisputed evidence to the contrary – e.g., a power surge that causes a pump malfunction.

Comment 2

1.5  “Consumptive Use” means amount of water permanently removed from the Snake Valley groundwater Basin…  In the current consumptive use, the water removed from the Snake Valley aquifer still provides some benefit, either through soaking back into the ground, or by adding moisture to the air and clouds and aiding in precipitation.  Water removed from the basin (i.e., Las Vegas) is removed from aquifer, air, and soil and gives no further benefit to us.  

FIX: This total removal of water needs to be differentiated from water removed within the basin and needs to have an added burden affixed to it, protecting in-basin water users, whether junior or senior.

Comment 3

2.4  “the States acknowledge that such information [regarding the Snake Valley aquifer system] is insufficient to determine with precision the available groundwater supply.  

3.1-2  Based on the best currently available data, the States agree that the Available Groundwater Supply as of the date of this Agreement is 132,000 afy. 

Section 2.4 outlines the problem of establishing a figure for the available groundwater supply.  Yet in 3.1-2, the agreement determines 132,000 af/y based on BARCASS 1.

BARCASS is not the best study, nor does the agreement make use of all studies available.  It used the highest possible figure, even though that figure is not supported by other studies.  The BARCAS study is recognized as flawed both in the recharge and discharge components. Just a 0.1” error in ET over thousands of acres adds up to a whopping 24,000 acre foot water error.  The USGS is in the process of doing a study to rectify the errors of the first study.  This alone is a good reason for NOT using the 132,000 af/y figure in the agreement.  


Another problem with using the BARCASS figure in this agreement is that it uses it for available groundwater, but dismisses the other component – interbasin flow.  BARCASS also predicts that there is 33,000 af/y flowing into Snake Valley from Spring Valley on the southern end and 16,000 af/y flowing from Spring Valley into Snake Valley on the northern end for a total of  49,000 af/y inflow.  This inflow is jeopardized by Spring Valley pumping, thereby reducing the amount of water in Snake Valley.  However, the agreement chooses not to address this part of BARCASS.  Selecting some science and ignoring other science makes it hard to believe that science was actually a factor in forming this agreement.  And if this is an example of how future studies will be factored into the managing the groundwater, it is difficult to imagine the agreement being responsive to protecting water holders or the environment.

FIX:  Consider all the available studies and use a median or mean figure for the total amount of groundwater.  Then use only a conservative portion of that number for allocation.  Doing this will prevent the same mistake we have been making for over 100 years - over-allocation of a limited resource.

Comment 4

2.5 Evaluating the Available Groundwater Supply … with certainty depends upon the evolving trends in data collection regarding precipitation, and recharge…
The available science and current understanding of aquifer has not been the basis for determining availability of water or a reasonable allocation of the water in the basin.  What guarantees does this agreement give us that the agreement will give greater weight to science in the future than it has done in the initial agreement?  This is a political division of water and is not based in science.  

FIX:  We need a clear statement that ensures data collection will be used to make decisions.  Nowhere does the agreement state unequivocally that the groundwater made available to Nevada will be reduced based on new and better information of the aquifer.  This needs to be a strong statement.

Comment 5

2.6  Recharge…occurs primarily within Nevada. This finding is irrelevant while relevant issues have been ignored.  In a 1984 Supreme Court ruling in Colorado vs. New Mexico, the court concluded, “The equitable apportionment of appropriated rights should turn on the benefits, harms, and efficiencies of competing uses, and the source of the Vermejo River’s waters should be essentially irrelevant to the adjudication of these sovereigns’ competing claims.”

FIX: delete this statement from the agreement and add a statement which delineates the factors used to determine a fair division of the water.

