To:  Mr. Styler & Mr. Biaggi

From: Kathy Hill, Snake Valley resident

Set 3 of comments relating to Draft Agreement

Sept. 24, 2009
2.9 Groundwater appropriation with Nevada …has been premised upon the capture of Groundwater naturally discharged as phreatophytic evapotranspiration.
These findings are ambiguously worded and undermine the purpose of this agreement which is to “… provide protections for existing water rights and the health of the aquifer.”   How does a “reasonable” drawdown and a premise that encourages the destruction of phreatophytes protect Snake Valley?  These findings rather give permission to the State of Nevada to destroy the phreatophytes by a reasonable drawdown.  How does this translate to an “adverse impact”?  

FIX: These findings are either irrelevant to the agreement and need to deleted, or they need to be defined in concrete terms.  What is a reasonable drawdown and exactly how much phreatophytic vegetation can be destroyed without causing adverse impacts?  A enforceable trigger also needs to be in place in case water withdrawals exceed the limits placed by this agreement.

2.10 maximum sustainable Beneficial Use of  water resources…  another ambiguous term left to be defined by the individual state.

FIX:  a definition of the term acceptable by both Utah and Nevada. 

3.1 – 3.2 Available Groundwater Supply is not based on sound science.  Apparently Nevada believes that the joint resolution by Utah’s legislature to wait for the BARCASS 1 study to be completed was a mandate to use BARCASS 1.  That is a deliberate misapplication of the resolution.  All studies are to be evaluated and used in determining as accurate a figure as possible.  Contrary to what this agreement says, BARCASS is not the best currently available data.  Misapplications of science to reach a political decision is evident in several places in this agreement (including this example) and adds skepticism to claims that in the future, good science will be used to manage the aquifer.

FIX:  For the time being, leave out a fixed amount of water available for pumping.  Perhaps a panel of unbiased hydrologists should look at all the data and determine an amount.  The amount should be a conservative amount.

4.0 Allocation and Management of Available Groundwater Supply

4.1 & 4.2 – Table 1 – another political decision lacking supporting reasons for decisions.

Allocated - Utah is listed as having 55,000 afy of allocated water.  This includes 20,000 afy of water at Fish Springs, which is not part of the Snake Valley Groundwater system and excludes an additional 4500 af/y of water rights granted in Utah after 1989.  The figure is a political figure and is capricious in what it chooses to count and what it chooses to exclude.

Unallocated – Utah is listed as having 5,000 af/y of unallocated water.  In fact, 4500 afy of this water is allocated to Utah water rights holders and should be listed as such.  This only leaves 500 afy of water to be developed in Utah, essentially shutting down all future growth.  Nevada is listed as having 36,000 af/y of water to be developed.  These figures are political and are not based on historical use or sound science.  Laws of nature will not allow Nevada to take this much water from the aquifer without destroying Utah.  To give Nevada more water than they can safely remove from the aquifer is irresponsible and threatens the livelihoods of everyone living in Snake Valley.  The determination of equitable apportionment was not applied here – historical use, greatest area of land supported by the water, where most impacts will occur, etc.

Reserved – supposedly this reduces the inaccurate figure of 132,000 af/y to a more realistic figure of 108,000 af/y of water and thereby puts some caution into an otherwise outrageous amount.  I commend the negotiators for the caution but it is too little, too late. This reserved amount does not rectify the errors of over-estimating the aquifer in the first place or over-allocating the remaining water.

FIX:  Using a variety of measures (origin is irrelevant), re-determine the equitable apportionment of the aquifer, ensuring that each state has an equitable amount for future development and that the amount of withdrawal will not cause adverse impacts to either state.  Provide supporting evidence for the apportionment.

4.3  …State Engineers are vested with the exclusive jurisdiction to administer the terms of this Agreement…  Nevada virtually loses nothing by overpumping, while Utah, the downstream state, will experience all the adverse impacts.  There is nothing in the agreement that holds Nevada accountable. 

FIX:  There needs to be a trigger here that will shut down pumping if a dispute between the two states cannot be resolved within a short specified time.  As Supreme Court is the only enforcement of this agreement upon Nevada and that process takes time, continued pumping could cause irreversible harm before any pressure is brought to bear upon Nevada for not respecting the agreement.

4.4 – 4.8  This has no teeth!  The State Engineers identify areas of concern, they collect monitoring data, they make the data public and hold public meetings, they meter large groundwater withdrawals, and work together cooperatively (???).  Nevada can prevent any action from being taken.

FIX: a detailed explanation of the process of how the State Engineers will deal with information and how they will work cooperatively to ensure that Utah, the downstream state, will receive adequate protection.  Again, Utah needs a switch to shut down pumping if Nevada does not respond promptly to concerns.
5.0  Categories of Available Groundwater Supply

5.1  Allocated water is water allocated before October 17, 1989.  This reduces the further the amount of water available for future development in Snake Valley since wells have been approved since 1989.  This date is set because that is when SNWA applied for water permits and should have no bearing on Utah water development. Snake Valley has been held hostage to SNWA for 20 years and this just adds insult to the future of Snake Valley.  At the least, allocated water should include all current water rights holders in the valley.

FIX:  Use realistic numbers of  35,000 and 4500 af/y for a total of 39,500 afy of allocated water.  The 20,000 af/y going to Fish Springs should be subtracted from the available groundwater supply for the basin.

5.2  Unallocated water – includes Utah citizens who have met every requirement of the state of Utah and have received rights to their water.  These rights are now being withdrawn because of this agreement.  This agreement makes Utah go back on its word, withdrawing rights given to Utah citizens. Further, the 36,000 af/y from Table 1 shown as Nevada’s share of the water is an unsustainable figure.  We know that “capturing” that much water from the aquifer from a pumping station in the south end of the basin is impossible without causing reverse flow.  

FIX:  The unallocated figure for water allowed to Utah needs to be an accurate figure.  The unallocated water allowed to Nevada needs to be supported by good hydrology and needs to be an amount that does not allow for adverse impacts. Hoping that monitoring and mitigation will prevent removal of water is not a responsible way of “protecting existing water rights.”

5.4 “Maximization of sustainable Beneficial Use ...” is a vague term open to interpretation.

 “…mining of overdrafting of Groundwater” not well defined since it deals with groundwater reaching an equilibrium after a time.  The timeframe should be limited to a short time – e.g. 25 years.  If it hasn’t reached an equilibrium in that timeframe, it should be considered as groundwater mining.

“…the diminishment of the physical integrity of the Groundwater basin.”  no defined mutual understanding of what this is.

The States agree to …adopt such measures as may be agreed upon to redetermine the Available Groundwater Supply …. The State Engineers are to take action to reduce withdrawals by priority…Presumption should be that SNWA is the culprit and those pumping rights outside the basin should first be eliminated – especially if this agreement does not protect those Utah water right holders who have legitimate water rights granted after 1989, and whose livelihood and existence is dependent upon having water.

FIX:  use clear and mutually acceptable language to define terms.  Have preset conditions to determine when and how the groundwater supply will be redetermined. When withdrawals need to be reduced, it should be reduced by water used outside the basin - not shutting down people whose existence depends upon the water rights granted to them by Utah, albeit after 1989. 
6.0 Identification and Mitigation of Adverse Impacts to Existing Permitted Uses

This is an agreement between the states of Utah and Nevada.  SNWA should not be a signatory of this agreement, although they may be a signatory under Nevada’s direction.  As it is, the agreement is limited to mitigation with SNWA only, ignoring other possible large water withdrawals that compromise the aquifer.  The State of Nevada needs to be responsible for the mitigation, monitoring, and maintaining of the aquifer.  If Nevada wants to pass on the expenses to SNWA or any other large water withdrawal entity, that is an agreement with Nevada and the water uses, not between Utah and the water users.


There is nothing in the agreement that talks about funding.  Who is responsible for costs?  Will the complainant be presented with a bill from SNWA?

6.2  Any owner…who believes that development  or withdrawal of Groundwater by SNWA has caused an Adverse Impact may notify SNWA…

This places the burden of proof on the water right user.  The presumption should be that SNWA has caused the adverse impact and MUST mitigate it.  All costs incurred by the water rights user should be borne by SNWA.  The relationship between SNWA and Snake Valley citizens has been somewhat adversarial, given that SNWA has characterized the citizens as alarmists and wacky environmentalists.   At state hearings, SNWA has proved to be ruthless and ready to wield all the power they can muster to get their way.  To believe that SNWA will immediately become a caring, nurturing entity for Snake Valley water users is naïve and foolish.  


In this agreement, SNWA is charged with determining whether the point of diversion is “producing sufficient water to meet the immediate needs of the permit owner.”  This should be the role of Utah’s water rights department, not SNWA.  It is premature to assume that SNWA will be the single large water user of the basin and Utah is abrogating its responsibility for caring for the citizens of Utah in handing over responsibility to another entity.


Mitigation needs to include monetary reimbursement for lost productivity  - perhaps for a lifetime, if it forces businesses and ranches to close because of raising costs, lack of water, and degraded environment.  Mitigation also needs to include an off-switch.  When it is apparent that damage is severe, small measures will not stop the deterioration of the aquifer, which may become irreversible.  

FIX:  Utah will provide a mediator who will act as an advocate for the State of Utah on behalf of the water right user.  SNWA will carry the burden of proof in determining cause of adverse impacts and it will be assumed that SNWA’s pumping has caused the impacts.  SNWA will bear all costs incurred by the water right user to obtain justice.  A predetermined cumulative adverse impact limit should be set where SNWA pumping should be cut off. 

6.3  - 6.6  There is no time limit on the Interstate panel so deliberations can go on until the water rights user in Utah has run out of money.  Further, this places Utah citizens under Nevada State Law and the Nevada State Engineer.  This is an abrogation of Utah’s responsibility to its citizens.  Utah needs to remain an active partner in overseeing protection of Utah water rights holders.  The mitigation fund maintained by SNWA is too small and needs to be held and disseminated by an independent party.

FIX: Set time limits for the Interstate panel to make their determination and use SNWA funds to support families while deliberations are going on.  Increase the $3 million dollar fund and have it managed by an independent party.  Utah will be responsible for ensuring that Utah water rights holders receive satisfying mitigation.  Utah will process any challenges or reviews of the Nevada State Engineer for Utah water rights holders and determination must at least satisfy Utah water law.

6.7  Delaying this process for another 10 years is a mixed bag, but probably more negative than positive.  The EIS may have to be redone; protestants will have had to wait 30 years for their time to be heard, effectively shutting many of them up; Snake Valley residents will be held hostage to another 10 years of unknown future; efforts and money which have gone into preparation for a hearing in 2011 will have been wasted.  As a negotiating item, this tilts in favor of SNWA rather than Snake Valley citizens.

8.0 General provisions

This agreement is written in such vague terms that only those who participated in the negotiations actually understand the intent of it.  One example of this is the statement “…delivery of water herein provided…”  Even Utah team members do not seem to understand what this is referring to.  This particular phrase should be deleted and other vague statements need to be cleaned up to clearly convey intended meanings.  If this agreement is to be effective for the length of pumping by SNWA and beyond (75 years and more), then it needs to be able to convey its meaning to those who inherit positions responsible for carrying out the terms of the agreement:  they need to be able to understand it.  The agreement should be studied thoroughly by the respective state legislatures and provide declarations of monetary support.  Since the legislature needs to approve monetary appropriations for the agreement, it should also be approved by the legislature.  The governors of the states should be the signatories.

