Thank you for the opportunity to comment on the draft agreement.  Please accept these comments on the draft agreement submitted September 28, 2009, by Steve Erickson, 444 Northmont Way, Salt Lake City, UT 84103.
I believe the State of Utah and it’s negotiators must into account take these and other serious and substantive comments submitted and return to negotiations with Nevada to fix what are clearly significant, even fundamental flaws with the draft.  Further, if this is to be seen as an honest public process, then any changes made to the draft agreement in future negotiations must be made public and the public must have an opportunity to review and comment on those changes prior to finalizing the agreement.  To do otherwise would be to disregard and disrespect the citizens, organizations and governmental entities who have provided a public service to Utah by weighing in on this most important and controversial matter.
Hydrology:

There is no surplus water in Snake Valley that can be exported without unacceptable consequences. 
Utah gives away its water for nothing but promises and some monitoring requirements in return.  Las Vegas gets the water, Utah gets the dust storms - and the health consequences that go with them.

This is not a “fair and equitable” division of the water in the Valley.  It uses bad math and questionable science to arrive at an arbitrary formula that permits Nevada to take the majority of the water in the basin.  The Utah Association of Counties (UAC) estimates the agreement gives Nevada a 7 to 1 edge in the split.
It will be necessary to dry up all the wetlands in the valley in order to achieve the export targets set by this agreement.  

This deal could result in draw-down of the aquifer by dozens to hundreds of feet near Baker, Eskdale and Garrison.  When the springs and meadows dry up, it will be too late for mitigating the damages other than to pay the water rights holders.

The available groundwater supply is grossly overestimated and greatly exceeds the recharge.   Nevada currently publishes the perennial yield as 31,500 afy on its side of the border, not the 66,000 afy assumed by the agreement.  The potential error in the GWET estimate is plus or minus 30,000 afy.The reliability factor of the BARCASS figures used in the agreement is just 67%.  And a drop in annual precipitation of just ½ inch would alter the BARCASS model for recharge by 10,000 acre feet/year. 
The deal includes in Utah’s current use 20,000 afy in Fish Springs NWR water rights even though Fish Springs is outside the Snake Valley, effectively over-stating Utah’s current use and thereby contributing to the unequal split of remaining water favoring Nevada.  Fish Springs’ water should be accounted for separately, not counted against Utah’s “share”. 
The deal does not include adjustments for SNWA groundwater pumping in Spring Valley which could reduce the in-flow to Snake Valley by 16,000 afy or more.  Spring Valley pumping must be factored into any agreement.   

The Nevada State Engineer (NV SE), who will rule on the SNWA applications for over 50,000 acre feet of groundwater per year (afy), has generally granted under 50% of applications in previous rulings on SNWA applications in Nevada valleys.  We could reasonably expect he would do the same on the Snake Valley applications.  Yet the draft agreement puts the Block 2 “ceiling” for the NV SE at 36,000 afy.  While the NV SE will make his decision based upon the facts and testimony presented at the Snake Valley hearing, this agreement  effectively gives him Utah’s permission to go up to 36,000 afy, and since he is a political appointee, it is reasonable to assume that this will influence his decision.  It should be remembered that SNWA stated its intent to seek only 25,000 afy in 2007 (though they did not withdraw or amend their original applications), presumably because they felt it was a more rational, supportable quantity.  They subsequently reversed course when the BARCASS numbers suggested greater perennial yield in the valley than 15 of 17 previous studies.  
Any privately owned water rights in the Snake Valley that are sold to SNWA should be subtracted from the amount of groundwater available as “unallocated” for export to Las Vegas.

Timing and process:

There is no urgency to sign this agreement.  The Nevada State Engineer will not rule on the SNWA applications until the fall of 2011 at the earliest.  

Last spring, SNWA requested a one-year delay of the NV SE hearing on Snake Valley because its required groundwater model was taking longer than expected to complete (the SE granted a two-year delay in Interim Order #3).  In their response to Interim Order #3, SNWA wrote that the groundwater model would be done by late 2009.  Since this key piece of “evidence” is so close to completion and could contain information that would make substantial changes to the draft agreement prudent or necessary, Utah should not sign the agreement until the public and those whose water rights might be affected have ample opportunity to review and comment on that model. 

A ten year delay benefits SNWA, not Utah.  SNWA director Pat Mulroy has said she’s not concerned about the delay because the pipeline probably won’t be built and ready for Snake Valley water until 2019 (Las Vegas Sun, 8/24/09).  SNWA’s original plan and timeline was for Snake Valley pumping to come on line in 2022.
With the current economic crisis in Las Vegas, SNWA can’t justify the need for the pipeline based on now inaccurate growth projections, nor are they likely to secure financing for this multi-billion dollar boondoggle.

Just two weeks ago, SNWA suspended construction on the so-called “third straw” in Lake Mead, a billion-dollar project to assure delivery of water to Las Vegas if the lake drops below the currently used intake.  Why?  Reduced demand for water in Las Vegas due to the recession and the collapse of the housing market.  Clearly, Las Vegas doesn’t feel quite the urgency to seal the deal as Utah seems to feel.  That’s hard to understand, and Utah officials have yet to do so.
Utahns should have an opportunity to review and comment on the entire SNWA Groundwater Development Project through the BLM’s Environmental Impact Process (EIS) before their unelected state officials sign off on just the Snake Valley portion of that pipeline project.  Utahns should know that the impacts of the project in Nevada alone may have dire consequences for Utah, and they should have the chance to weigh the Snake Valley impacts in light of those larger impacts.  Postpone the agreement until after the conclusion of the EIS.

Environmental Concerns:

Appendix C of the agreement is full of good intentions but is largely unenforceable.  The intent to “establish plans”, “set out a process to define” and ”establish… responses” amounts to a contract of unspecified hypothetical eventualities.  If something happens, then maybe something else will happen.
SNWA agrees to maintain a mitigation fund of $3 million (1/1000th of the low-ball estimated cost of the pipeline construction) to assist or compensate water rights holders.  There is no funding for restoration of the environment.  If SNWA’s pumping creates a dust bowl like Owens Valley, CA, the mitigation and restoration costs will run into the hundreds of millions of dollars – money that Utah would have to sue to recover.  This agreement could hamper Utah’s case to recover damages. 
The agreement is an “unfunded mandate” in that it requires certain costs of groundwater monitoring.  There is no guarantee that the Utah Legislature will agree to fund the monitoring program in future years.

Legal concerns: 
The agreement does not comply with the Equitable Apportionment Doctrine, which favors current and historic uses of waters and does not consider relevant the location of the recharge of those waters.  
The burden of proof is on the small water users to convince SNWA that it is SNWA’s pumping affecting their wells and their water rights.

The agreement doesn’t cover third parties.  SNWA is buying up ranches and water rights and putting that water in their pipeline.  The agreement should cover all Snake Valley water that goes into that pipeline regardless of whose it is. 

Just because the State claims the agreement is not an interstate compact doesn’t make it so.  Effectively it is an interstate compact and as such doesn’t comply with legal requirements for a compact. 
The agreement undercuts or ignores other legal challenges and excludes the Goshutes entirely.

The agreement prohibits “groundwater mining” but fails to define it.  This ban of groundwater mining is also in Nevada water law, but this has not deterred the Nevada State Engineer from allowing SNWA to pump and export over 59,000 afy from previously adjudicated Spring, Cave, Dry Lake, and Delamar Valleys.  This glaring flaw in the agreement must be fixed prior to approval.

The agreement would undermine the federal environmental review process which is now underway.
The agreement might jeopardize any future case brought by the State of Utah for damages or for restoration of the environment should the SNWA pumping cause Owens Valley-like impacts upon the environment.

