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Proposed Snake Valley Agreement
Comments on the Proposed Agreement

A.  Additional Air Monitoring Requirements  

1.  Regional Air Quality Impacts.

The air quality and meteorological data referred to in Appendix 3 of the environmental agreement refers to monitoring in the Snake Valley airshed.  Due to concerns regarding wind blown dust caused by soil erosion, air quality monitoring baselines must be established and regional air quality impacts outside of the Snake Valley airshed must be evaluated.  

2.  Location of Air Quality Monitoring Stations.

Appendix 3, refers to an evaluation of regional air transport using data from “existing air quality stations along the Wasatch Front.”  The problem with this approach is that the existing monitoring stations are primarily used for measuring auto emissions for the motor vehicle inspection and maintenance program.  The existing monitoring stations are not located in areas which may be affected by dust from Snake Valley, including the Wasatch Canyon areas.  It will, therefore, be necessary to install additional monitoring stations in Salt Lake County to gather baseline meteorological data and measure particulate impacts in areas likely to be affected.

B.  The Agreement Specifically Excludes Third Pary Interests

1.  Mitigation is limited to owners of existing permitted uses. 

The parties to the management agreement are the State of Utah, the State of Nevada and the Southern Nevada Water Authority (“SNWA”).  SNWA’s involvement in the agreement is limited to the mitigation of impacts to “owners of existing permitted uses” (water rights) as provided for in Section 6.0 of the agreement.  Counties which may be affected by the agreement are not parties.


2.  Third parties do not have standing to enforce the agreement.  

The management agreement provides in Subsection 8.4, that it is not a contract for the benefit of third parties.  Furthermore, the agreement provides that third parties have no cause of action to enforce any of the provisions of the agreement.  Counties and others in Utah who may be affected by the agreement have no cause of action to enforce the terms of the agreement.

3.  The environmental monitoring and management agreement is limited to Utah and SNWA.

The parties to the Environmental Monitoring and Management Agreement, to be entered into concurrently with the Management Agreement, and attached as Appendix C, include only the State of Utah and the Southern Nevada Water Authority.  Counties which may be affected by the agreement are not parties and cannot enforce the terms of the agreement.

4.  The authority of the dispute resolution panels is limited.


Paragraph 6.3 of the agreement provides for a dispute resolution panel.  The purpose of the panel is, however, limited to hearing disputes arising between SNWA and an owner of an existing permitted use (a water right).  Paragraph 6.4 of the agreement establishes a $3,000,000.00 mitigation fund.  The purpose of the fund is to mitigate “adverse impacts.”  Adverse impacts are, however, defined as negative project impacts on existing “permitted uses (water rights) not impacts to other public or private interests.  

Paragraph 13 of the Environmental Monitoring and Management Agreement establishes a dispute resolution process.  The authority of the board is limited, however, to disputes between the Management Committee (see, subparagraph 3.1.1 “creation and purpose”) and the Technical Working Group (see, subparagraph 3.2.1 “creation and purpose”).  The Board is limited to making non-binding recommendations.  Paragraph 8.2 of the agreement provides for the mediation of controversies between the states under the agreement.  

5.  Separate agreement among the State of Utah and Counties.  

The Environmental Monitoring and Management Agreement should contain specific provisions for the counties to seek enforcement of the terms and conditions.  In the alternative, a separate agreement should be entered into among the State of Utah and the counties to require the state to take action to enforce the terms and conditions of the agreements if necessary to protect their interests.


C.  Impact and Mitigation Limitations

1.  The Environmental Monitoring and Management Agreement is primarily limited to protecting impacts to owners of existing permitted uses of groundwater.  Potential impacts to other public resources should also be protected.  Mitigation measures should also be included for other public resources.  

2.  The environmental management agreement is primarily limited to monitoring impacts to groundwater in the “area of interest” defined as the Snake Valley hydrographic area.  Impacts to other public resources outside of Snake Valley hydrographic area should also be considered.  


3.  The management agreement must be expanded to include impacts to other “regional” environmental resources such as ambient air quality.  Appropriate measures to mitigate potential regional air quality impacts should be specifically incorporated in the environmental management agreement. 


D.  Segmentation of the Project EIS Should Not Occur

“Segmentation” is defined as the division of the environmental review of an action so that various activities or stages of a project are addressed as though they are independent, unrelated activities.  Except in special circumstances, considering only a part or a segment of an overall action (project) is contrary to the intent of the National Environmental Policy Act (“NEPA”).  Paragraph 11 of the environmental monitoring and management agreement states that a copy of the agreement will be submitted to the BLM for inclusion in the project EIS.  SNWA intends, however, to proceed with the water applications in Nevada (pending with the Nevada State Engineer for Spring Valley, Coyote Spring, Delamar, Cave, and Dry Lake) and the application pending with the BLM for a pipeline right-of-way across public lands in Nevada.
  

 
If the agreement is finalized and the Snake Valley segment is put on “hold” until 2019, it will be necessary for the BLM to complete the pending project EIS limited to Nevada in order to approve the permits for the pipeline rights-of-way.  It will not be possible to include Snake Valley in the overall project EIS due to the extension of time under the agreement.  


Salt Lake County diligently pursued “cooperating agency” in the BLM’s EIS for the pipeline right of way across public land.  In support of its request for cooperating agency status, the County claimed “jurisdictional authority” and “special expertise” due to the potential for regional air quality impacts.  If the EIS is completed for the Nevada side of the project only, regional air quality impacts in Utah may not be considered in a subsequent EIS limited to Utah.

� Las Vegas Review Journal, August 21, 2009, “Pipeline Receives Go-Ahead.”
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