COMMENTS OF MILLARD COUNTY 

REGARDING THE AUGUST 13, 2009 DRAFT ENTITLED

“AGREEMENT FOR MANAGEMENT

OF THE SNAKE VALLEY GROUNDWATER SYSTEM”
(Hereafter the “draft agreement”)


1.  
Millard County disagrees with the draft agreement's 7 to 1 split of unallocated groundwater (36,000 af/y for Nevada, 5,000 af/y for Utah).  That is grossly out of sync with the facts:


2.  
FACT:  USGS Utah has analyzed the BARCASS data and concluded that there are over 260,000 acres of land in Snake Valley which they say depend on groundwater to sustain all life found thereon (flora, fauna, human).  That is 260,000 acres of springs, spring-fed riparian lands, groundwater fed meadows, croplands and pastures irrigated by farmers with well water, phreatophytic shrub communities that support public lands grazing, and towns and residences with their culinary water and sewer systems, THAT ALL DEPEND EXCLUSIVELY ON THE GROUNDWATER OF SNAKE VALLEY.


3.  
FACT:  USGS Utah has further determined from the BARCASS data that 84% of those 260,000 groundwater dependent acres ARE LOCATED IN UTAH.


4.  
FACT:  USGS Utah has further determined from the BARCASS data that 82% of Snake Valley groundwater that discharges annually through evapotranspiration (ET) DISCHARGES IN UTAH.


5.  
FACT:  In 1990, Millard County Commissioner Michael Styler stated in his written protest on behalf of Millard County, that the requested appropriation of groundwater “will further threaten springs, seeps and phreatophytes which provide water and habitat critical to the use and survival of wildlife, grazing livestock and other surface existing uses.”  In other words, Commissioner Styler himself realized the necessity of standing up not just for allocated water rights but for desert flora and fauna that also depend on groundwater.


6.  
FACT:  According to the comparative reports of the Utah and Nevada negotiation teams, 76% of groundwater depletion in Snake Valley through water-rights based beneficial use OCCURS IN UTAH.


7.  
FACT:  The Utah Negotiating Team's website estimated that 40% of the

Precipitation recharge to Snake Valley, OCCURS IN UTAH.


8.  
FACT:  The average of the Snake Valley discharge, historic use and

recharge ratios still favors Utah over Nevada significantly:  65% to 35%.


9.  
FACT:  20,000 af/y of the block 1 allocated groundwater which the

draft agreement claims supposedly goes to the Utah side of Snake Valley,

is never used in Snake Valley.  Instead it passes through to Fish Springs

Flat completely outside of Snake Valley.


10.  
FACT:  BARCASS estimates that 49,000 af/y of groundwater flows from Spring Valley to Snake Valley, with 33,000 af/y of that flow coming around the southern flank of the Snake Range right in the path of upstream Spring Valley SNWA pumping plans, which the Nevada Engineer approved to eventually exceed 60,000 af/y.  Yet the draft agreement makes no allowance for impacts to groundwater basin inflow due to anticipated SNWA Spring Valley pumping.


11.  
FACT:  The 20,000 af/y set-aside for Fish Springs is a tacit

admission by both negotiating teams that really only 88,000 af/y of wet

water, not 108,000 af/y, is available for Snake Valley.  And of that

88,000, Utah gets only 40,000 af/y (35,000 allocated + 5,000 unallocated) while Nevada

gets 48,000 af/y (12,000 block 1 and 36,000 block 2).  


12.
FACT:   Moreover, the Utah numbers in the preceding paragraph (and correspondingly the Nevada numbers) are an illusion, because no allowance is made for Spring Valley pumping impacts to Snake Valley interbasin inflow, which impacts could easily exceed 16,000 af/y annually (which is approximately half of the BARCASS estimated Spring to Snake Valley flow around the southern flank of the Snake Range).


13.  
FACT:  Section 301(e)(3) of the U.S. Public Law 108-424 (commonly referred to as the 2004 Lincoln County Land Act) requires the draft agreement to address the entire Great Salt Lake Regional groundwater flow system, not just the Snake Valley basin:

“Prior to any transbasin diversion from ground-water basins located within both the State of Nevada and the State of Utah, the State of Nevada and the State of Utah shall reach an agreement regarding the division of those interstate groundwater flow system(s) from which water will be diverted and used by the project.”  (Emphasis added)


14.  
FACT:  The draft agreement does not constitute an agreement contemplated in the foregoing statutory language, because the draft agreement addresses only Snake Valley and not the entire Great Salt Lake Desert Regional Groundwater Flow System of which the Snake Valley hydrographic basin is only one part.


15.  
Those who are prone to support the draft agreement despite the gross inequity of the interstate groundwater split, pin their hopes on the illusion that the agreement mitigation and dispute resolution procedures will provide a quick enough remedy to stave off irreversible impacts to water rights and ecosystems, when compared to the length of time it takes to pursue a court remedy.  FACT: by the time pumping impacts are noticed on the Utah side, it will be far too late to remedy them even under the draft agreement for two reasons, one social/political and one scientific:

Reason one:  By the time adverse pumping impacts are noticed in Utah,

billions of dollars will have been invested and spent on the Las Vegas pipeline and new pipeline-dependent Las Vegas area suburbs will have been

established and entrenched.  Turning off the pumps will be a political/social impossibility.

Reason two: Scientists say that replenishing the depleted water table (not to  
mention eliminating the contamination from the reverse flow of the salt playa near 
Callao) will take too long ere eco-system destruction in Snake Valley will be 
complete and virtually irreversible - along the lines of Owens Valley.

Thus the idea of a quick and effective fix available under the draft agreement is illusory, to put it generously. 


16.  
FACT:   A proper and fair water split that guards Utah's rightful water in the first place, not an after-the-harm stab at mitigation of harm that will surely follow the draft agreement’s inequitable water split, is the only effective protection against the harm that will result from over-pumping of groundwater.


17.  
Not letting Nevada take Utah's fair share of its groundwater and thus limiting the ability of the Nevada engineer to award SNWA too much water in the first place, is the only sure defense.  Everything else is a pipe (some say a “pipeline”) dream.


18.   
Utah’s only hope is a preventive one, not a curative one.  THERE IS NO SUCH THING AS A CURATIVE SOLUTION IN THIS MATTER. YOU EITHER STOP THE GRAB OF UTAH’S RIGHTFUL WATER UP FRONT OR GET READY TO KISS THE SNAKE VALLEY AGRICULTURAL BASE AND ECO-SYSTEM GOOD BYE.


19. 
An agreement between the two states is the best option, but only if it is a fair and equitable one.  It is hard to imagine Utah's faring worse before the Supreme Court than the outrageous 7 to 1 unallocated water split imposed on Utah under the draft agreement.  Utah has nothing to lose and everything to gain before the Supreme Court when compared to this split.  BUT AGAIN, THE MAIN POINT IS IT WILL BE FAR TOO LATE TO REVERSE THE DESTRUCTION EVEN UNDER THE DRAFT AGREEMENT.


20. 
Therefore, Utah should make the following counteroffer to Nevada:

Split the 108,000 of known wet water 65% for Utah and 35% for Nevada.

Itemization of the split:

Charge Utah 35,000 for senior water rights and 20,000 for Fish Springs, and give Utah 15,200 of block 2 water to reach a total of 70,200 af/y or 65% of the 108,000 af/y wet water.

Charge Nevada 12,000 for senior water rights, 16,000 to be held in suspension to adjusted up or down after Spring Valley pumping impacts are better understood, and give Nevada 9,800 of block 2 water to reach a total of 37,800 or 35% of the 108,000 af/y wet water.  Give Nevada in addition all 24,000 af/y of the block 3 reserve.

This would make the overall split of Block 1, 2 and 3 of the 132,000 af/y equal to 53% Utah and 47% Nevada.


21.  
The draft agreement should include a disclaimer by Utah that even

though Utah is signing it, Utah does not agree that it satisfies the requirements of the 2004 Lincoln County land act which require the two states to agree to a split of the entire interstate groundwater flow system as opposed to just the one Snake Valley groundwater basin.  The draft agreement should also state that Utah does not waive its right to challenge for any reason an action of the BLM, SNWA or others regarding any permit or effort to cause the transbasin flow of water from Snake Valley, including the reason that such action by the BLM is inconsistent with the provisional authority Congress gave the BLM under Section 301(e)(3) of the 2004 Lincoln County Land Act.


22. 
Millard County as part of its continuing confidential discussions with the Governor’s office, will submit a marked-up copy of the 8-13-09 Draft Agreement showing additional detailed proposed edits to that draft, in addition to the foregoing.


23.
Finally, Millard County agrees with and urges careful consideration of the September 29, 2009 comments submitted by Eskdale Community.   That community is located in the Millard County part of Snake Valley.  As stated therein, the Eskdale comments “reflect the combined input from approximately 25 adult residents of the Eskdale Community and surrounding area in Snake Valley.”  This is an obviously important demographic for the Millard County portion of Snake Valley.  The groundwater allocation recommended in the Eskdale comments is even more pro-Utah than Millard County’s recommendation above.  Nevertheless Millard County would strongly support the Eskdale proposed allocation as another reasonable and worthy analysis, were the State inclined to adopt and incorporate it into any counteroffer back to Nevada.


24.  
Submitted herewith are a number of other documents which relate to the development and explanation of Millard County’s position.  These documents are incorporated into and made a part of these comments and should be considered in connection herewith.

Millard County appreciates the opportunity to submit these comments.  Millard County urges the State of Utah to not sign the draft agreement, but rather make a counteroffer to Nevada consistent with the comments herein.

