ESKDALE COMMUNITY (UTAH) COMMENTS ON THE
DRAFT AGREEMENT FOR MANAGEMENT OF THE SNAKE VALLEY GROUNDWATER SYSTEM
September 29, 2009

These comments are intended to improve the possibility of reaching an agreement between the states of Utah and Nevada which will indeed be both equitable in allocation of the groundwater resource shared by the two states, and cooperative in its implementation and application to the water rights holders in both states, the residents of Snake Valley, and those affected by the availability and use of groundwater.
This agreement must stand the tests of time, changing state governments, changes in the resource itself and the scientific understanding gained through further study, as well as defend the groundwater resource from damage, intentional or otherwise, by uses inconsistent with the natural characteristics of the flow system.
Sufficient definition of the situations addressed by the Agreement must be included to allow existing residents and water rights holders to assess the potential impact of this Agreement on their individual situation over time.

If such an Agreement is desirable to the States, it should be crafted without regard to the possible applications for use of the groundwater resource to be allocated and protected.  It should focus on the function, history, and future of Snake Valley.
Agreement Page 1—Preamble
1. The Agreement should be solely between the states of Utah and Nevada as PL-108-424 requires.  The Agreement from the outset presumes the granting of groundwater rights to SNWA as the major water rights user in Snake Valley.  The provisions assigned to SNWA as a responsible party should be placed in a separate Appendix as is the case with Appendix C.  The main agreement should stand between the states even if SNWA were to withdraw their applications in Snake Valley.
2. The applicable provisions in PL-108-424 should be quoted in the introduction rather than relegated to an appendix, particularly if they are the compelling reason for the Agreement.
3. The Agreement does not satisfy the requirement of PL-108-424 with regard to the “interstate ground-water flow system(s) from which water will be diverted…”, since it only addresses the Snake Valley Basin.  The basin is not separable from the flow system.  This leaves the Agreement vulnerable to legal challenge.
4. The Agreement does not avoid an “equitable apportionment action” if it fails to equitably divide the resource (see comments on 4.2 Table 1).
Section 1--Definitions
1.1.a—“Adverse Impact” needs further definition.

…“and that can be demonstrated to negatively affect that well’s ability to produce Groundwater in a manner substantially similar to the well’s historical production;”

· “Substantially similar” should apply to the production methodology used (spring collection box, cased well, windmill, etc.).
· “Historical production” should be defined as the production characteristics (capacity) at the proof of the resource.  This is not equivalent to the “Baseline” information mentioned elsewhere.

1.1.b—“Adverse Impact” needs further definition
“ …the spring’s historical production;”
·  “Historical production” is not equivalent to the “Baseline” information mentioned elsewhere.

1.3—The process for modification of the allocation and changes to other provisions in the Agreement must be described in more detail, using the investigations and analysis currently underway by USGS, UGS and any others as examples.  This process must offer public comment on any proposed changes and specify the approval process.
1.4—“Beneficial Use” for groundwater for “hydropower generation” should be limited to springs.  The terms “basis, measure and limit” of a water right should be defined in application.  Beneficial uses should be stated to be of equal priority by the State Engineers.
1.5—“Groundwater Mining” should be included in the definitions.
1.6—“Existing Permitted Uses” should included a reference to Spring Valley as a contributing factor to Snake Valley in their flow system.  Just as Fish Springs is associated with Snake Valley groundwater flows, Spring Valley contributions should be included.  Add “and SNWA water rights granted in Spring Valley” to the end of the paragraph.
1.9—A map of the Great Salt Lake Desert Flow System (BARCASS summary page 5 or equivalent) should be included in Appendix B denoting the relative position and interrelationship of Snake Valley to the other basins in this Flow System.  The border between Utah and Nevada should be identified on all maps and charts of the area.
Section 2--Findings
2.4—Add “This Agreement is based on the information contained in the USGS BARCASS Report required by PL-108-424 (Lincoln County Lands Act).” after the last sentence.
2.6—Modify
· 2.6 Recharge of the Groundwater supply in the Snake Valley Groundwater Basin occurs primarily within Nevada and is historically inconsistent. Groundwater discharge and Consumptive Use has historically occurred primarily in Utah.
2.8—Safe Yield Doctrine and effects (Utah)
· The Utah Safe Yield Doctrine should be included in an Appendix or stated here.
· Groundwater removal beyond Safe Yield constitutes “Water Mining”.

· “Reasonable amount of drawdown” should be discussed by examples appropriate to the situation in Snake Valley.
· The statement “Such appropriations necessarily impact the existing hydrologic system and captures discharge available to phreatophytes, streams and natural lakes.” is not part of the Safe Yield Doctrine and it does not necessarily follow that in Utah water may explicitly be denied to phreatophytic vegetation.  This statement implicitly accepts Nevada’s doctrine (see 2.9) and de facto changes Utah water rights administration without regulation.
· Add “Nothing in Sections 2.8 or 2.9 shall be construed to limit or set limits for any available Adverse Impact remedies or any required Monitoring and Mitigation activities.”
2.9—Perennial Yield Doctrine (Nevada)

2.9 Nevada acknowledges that the perennial yield doctrine that governs Groundwater

appropriation in Nevada generally allows for the appropriation of Groundwater that is

discharged through natural evapotranspiration processes and/or some portion of the

subsurface flow to adjacent basins. 
· This doctrine can not be used to allocate shared groundwater between Spring and Snake Valleys because Nevada cannot limit its exercise to the area within its boundaries.

· This phrase is inconsistent with the BARCASS analysis, which considered the flows between basins to be significant, sometimes controlling.  Within a particular basin in this flow system, small appropriations are not material to the flows which pass through, but the anticipated removals from Spring Valley are large compared to the interbasin flow to Snake Valley and cannot be ignored.  Double counting can only be avoided by reserving a significant amount of interbasin flow from Spring Valley at both interbasin flow areas.

The majority of Groundwater appropriation within Nevada throughout the state’s history has been premised upon the capture of Groundwater naturally discharged as phreatophytic evapotranspiration.
· This doctrine is applicable only to the Nevada side of Snake Valley.  LCLA clearly states that nothing in the Act will affect either state’s water laws.  This doctrine cannot be applied in Utah.
Sections 2.8 and 2.9 are should be removed, because they blur the line between the administrative rights and duties of the State Engineers in the application of their respective state’s laws.  This again leaves the Agreement vulnerable to legal challenge.
Add finding 2.13:
2.13 The States acknowledge that groundwater has been and is being appropriated in Snake Valley.  Utah has identified approximately 35,000afy depletion for such rights prior to the filing of the above SNWA applications, and approximately 4,500 afy depletion for such rights filed after that time.  Nevada has identified approximately 12,000afy depletion for such rights prior to the filing of the above SNWA applications, and approximately ???? afy depletion for such rights filed after that time.  The appropriated rights have been identified by each State, and will be adjusted as prior and vested rights and claims are presented and verified.

· Almost 3000afy of Nevada rights issued after 1989 are identified on the Nevada Water Rights database for a single entity.  We have no information to support the total appropriations in Nevada.  Each state must verify their claims by category to existing water rights before any allocation is acceptable.
Section 3—Available Groundwater Supply
This section is based on the definition in 1.3

3.1—The “process of revising estimates” must be in more detail, and must provide for public comment, not just public review.
3.2—Reword:

3.2 Based on the best currently available data (BARCASS), the States agree that the Available

Groundwater Supply as of the date of this Agreement is 132,000 afy.  This estimate is highly uncertain, and is restricted in its allocation for appropriation by the States.
Section 4—Allocation and Management of Avaliable Groundwater Supply
4.2 Table 1—Revise Allocation
· This allocation is totally artificial and unnatural.  It considers only the source of recharge, not historical use, natural characteristics distribution (ET, distribution of uses and outflows), or interbasin sources and uses and their associated impacts.
· The need to reach a 50/50 allocation is political and transparent, and does not respect the natural function of the groundwater flow system.
· Utah is charged with 20,000afy to protect outflows through Fish Springs (not located in Snake Valley), but Nevada reserves nothing to protect Snake Valley interbasin flow from Spring Valley (estimated at 39,000afy in BARCASS) from water export through export rights of from 40,000afy to 60,000+afy already granted to SNWA.

· So-called Unallocated water in Utah is in fact consumed by existing post-SNWA rights (junior to SNWA filing date), effectively closing Utah’s portion, while subjecting Utah to providing the ET necessary to provide Nevada’s share, de facto accepting Nevada water law in Utah.
Recommendation:  

1. Reserve the uncertain portion of the BARCASS discharge estimate at the outset.  BARCASS was performed during the wettest year in the area since 1982-83.  ET measurements were singular and not representative, either in area or in plant health.  BARCASS recharge estimates are the highest of any of the studies done to date in the area.  At least 25,000afy should be reserved from any allocation pending improved characterization of these factors.
2. Revise the remaining allocation based on the factors the Supreme Court would use if an “Equitable Apportionment Action” were filed.  Consider historical use, discharge (including ET), and recharge.  Recharge is the least significant component in determining equitable apportionment.  Discharge is the BARCASS number chosen to allocate, so allocation to the states should be on the same basis.
3. Reserve a portion of the Spring Valley interbasin flows to Snake Valley depicted by BARCASS.  One-half of the total flows would amount to 24,500afy.  For equity with the Fish Spring reserve amount, use 20,000afy.  This will also address the issues of 
a. potential SNWA removal from the headwaters of the basin flow,
b.  preferential removal from depths below the outflows to the Great Salt Lake, and 
c. concentrated, rather than distributed, removals of large quantities on a continuous (not seasonal) basis.
4. Reduce each state’s allocated amount by the reserves in 3 above.  Subtract any existing water rights depletion amounts from each state’s allocation to determine groundwater available to appropriate for each state.
This approach is similar in concept to that developed by Millard County in their comments to the Utah Legislature Interim Committee.
Blended allocation of all factors:
Total to Allocate:  132,000 – 25,000 (for uncertainty in BARCASS) = 107,000 afy
Discharge 65% Utah, 35% Nevada

	
	Utah
	Nevada
	Total

	Allocated:
	69,000
	38,000
	107,000

	Reserved—Fish Springs

Reserved—Spring Valley Flows
	-20,000
	-20,000
	40,000

	Existing Depletion
	-39,500
	-(12,000+3,000?)*
	-54,500

	Remaining to Appropriate
	  9,500
	3,000
	12,500

	BARCASS Reserve (40/60?)
	10,000
	15,000
	25,000

	Total
	79,000
	53,000
	132,000


* This amount is unknown at this time, but we know of at least 2520 afy at one location.
Amounts reserved for Fish Springs and for Spring Valley flows into Snake Valley, as well as the BARCASS Reserve, can be released by the State Engineers as described in Section 5.3 when research confirming its availability is developed.

This allocation methodology is conservative, respects the natural characteristics of the groundwater system, and allows for a future in Snake Valley.  It does not “make a hole” for SNWA as a criteria for allocation.

4.6—The State Engineers will hold a joint annual public meeting with Nevada and Utah water users in the Snake Valley area to receive public input as to use and management of the water resource.  Such a public meeting will be held the first two years after the Agreement is signed, and each year after the beginning of the Baseline Data Collection Period.
4.7—100 afy is unworkable.  It is not low enough to monitor the small wells at Knudsen’s property in Nevada, which together could yield 720 afy (individually 90afy).  Any aggregated point of delivery should be specified for monitoring.  An established record of output vs. power consumption could serve as a basis for electric pumps.  The cost of monitoring will be a burden both in time and money for the multiple small wells historically used in Snake Valley.
4.8—(c) PL-108-424 requires the Agreement to “protect existing water rights”, not “minimize injury to Existing Permitted Uses”.  See 5.4.
4.8--(e) & (f):  “maximize the water available for Beneficial Use in each State” and “manage the hydrologic basin as a whole” are inconsistent goals, since each State has different criteria for maximizing available groundwater.  They in fact conflict, because any allocation which is not in concert with the natural function of the basin system can not be managed as a whole—underground diversion is not available for redistribution of flow as it is with surface water.  This provision again requires Utah to accept the maximization criteria of Nevada, since ET from Utah is required to achieve Nevada’s goals.

Section 5—Categories of Available Groundwater Supply
General:  There is no reason to differentiate between pre-SNWA rights and post-SNWA rights.  The concept that Nevada has issued no rights during that period is nullified by their own records.  Utah should not be held retroactively liable for the situation of another sovereign state through its own actions.  Historical use favors Utah, and the fact that political influence halted the Nevada application process should never burden Utah.

An equitable allocation (see above) eliminates any need for such a division into “senior” and “junior” to SNWA.  Seniority is determined within each state according to its own administrative rights and laws, which are not to be abridged by this Agreement.  Nevada can choose to administer its rights with reference or deference to SNWA’s applications as it sees fit.
This Agreement is between the States of Utah and Nevada, and its terms should not be defined by or grant preference to a third party applicant for rights in one of the States beyond the terms of its separate Agreements with the States.
Accordingly:

· Section 5.1 should be retitled “Existing Permitted Uses” and reworded without regard to October 17, 1989.  Change in all subsequent references.
· Section 5.2 should be retitled “Unappropriated” and reworded without regard to October 17, 1989.  Change in all subsequent references.
· (a)  All applications for “Unappropriated” water should require and be held to a Development and Proof plan and schedule.
· (b) Require that all wells be equipped with access ports of not greater than one inch to allow the measurement of the static water levels therein.  Observations in such wells will be coordinated with normal operations to avoid interruptions in use.
· (c) Nothing in this Agreement shall guarantee access for observations without the permission of the owner of operator of such facilities.
5.4 (3)—“diminishment of the physical integrity of the Groundwater Basin” should be defined by example appropriate to Snake Valley.
5.4—Last sentence:  In the event these consultations conclude that withdrawals exceed the redetermined Available Groundwater Supply, the State Engineers are to take action to reduce withdrawals by priority within each state such that Consumptive Use in each state is limited to the redetermined Available Groundwater Supply.

Section 6--Identification and Mitigation of Adverse Impacts to Existing Permitted Uses
Sections 6.1 through 6.6 should be transferred to a separate Agreement (Appendix) to be signed by both States.  They are a procedure based on the presumption of granted water rights, and should not be part of this Agreement.

Sections 6.7 and 6.8 should be included in a section between 5.2 “Unappropriated” (described above) and 5.3 “Reserved” entitled “Pending Applications for Unappropriated Groundwater”.
6.7 content—Specify whether and when investigative drilling by SNWA would be permitted pursuant to its applications.

6.8 content—This section implies that Utah expertise would be considered a “friend of the Nevada State Engineer” and might not be available to Utah protestants in presenting expert evidence on a particular issue not advantageous to Nevada or SNWA.  This provision appears to insert the Utah State Engineer as party to the SNWA applications process.  More detail explanation is necessary.

7.0 Environmental Programs
The contents of Section 7.2 should be included in the SNWA Appendix Agreement along with sections 6.1 through 6.5 (above).

7.2 content—This section should be generalized to reference cooperative “Monitoring and Management” (not Mitigation) activities to determine Adverse Impacts from activities in Snake Valley due to actions by water rights holders in each state.  The SNWA Adverse Impact Agreement Appendix should be referenced as a particular potential remedy.
All exporters of groundwater from Snake Valley must be held to the same standard by the Agreement.  Private owners who sell rights or water through some device (either physical or legal) other than SNWA must be governed by the same requirements SNWA is subjected to.

8.0 General Provisions
8.2(d)—“the delivery of waters herein provided” has no prior reference or connection.  A definition or reference to a preceding section is necessary to understand the purpose of this provision.  
Any material “adjustments” to the terms of the Agreement, including changes to allocations or provisions affecting water rights holders, must be subject to public review and comment.  The resolution of the mediated issue must be made public.
8.4—This section is impotent if SNWA is the reason for any of the Agreement’s provisions.  The Agreement must stand without any third party involvement or concurrence.
8.5—The process for amendment and modification should be described.

Modify the signature page to include only Nevada and Utah approvals.
APPENDIX ? (To be signed by Utah, Nevada and SNWA)—

Comments Embedded and Following
SNWA Agreement for Identification and Mitigation of Adverse Impacts to Existing Permitted Uses
1.  In the event SNWA is granted any permits pursuant to the SNWA Applications, SNWA agrees to provide public notice, at least one year prior to the export of Groundwater from Snake Valley and at least once each quarter following the commencement of such export, that any owner of an Existing Permitted Use may notify SNWA of a claim to an Adverse Impact to its water right due to Groundwater withdrawals by SNWA. Such public notice shall be published in any newspapers of general circulation in Snake Valley, SNWA's website and such other reasonable means of publication as may be requested by the State Engineers.

2.  Any owner of an Existing Permitted Use who believes that development or withdrawal of Groundwater by SNWA has caused an Adverse Impact to its Existing Permitted Use may notify SNWA that the permit owner claims an Adverse Impact and shall provide any pertinent information that supports their claim of Adverse Impact.  Whenever such notification is made, SNWA shall assess the claimed Adverse Impact, verify that an Adverse Impact has occurred or is likely to occur, and propose options to mitigate any verified Adverse Impact. Upon receipt of notice of a claimed Adverse Impact, SNWA shall:
a. Within 10 business days of receipt of notice, provide qualified staff to meet in person with the permit owner if the well(s) or spring(s) that are the point of diversion of the Existing Permitted Use are not currently producing sufficient water to meet the immediate needs of the permit owner. The location of such meeting shall be the point of diversion of the Existing Permitted Use unless otherwise agreed by both parties. If an Adverse Impact is determined by SNWA to have occurred or be likely to occur, SNWA shall make an offer, binding on SNWA, to the owner of an Existing Permitted Use to mitigate the Adverse Impact; or
b. If the well(s) or spring(s) that are the point of diversion of the Existing

Permitted Use are currently producing sufficient water to meet the immediate

needs of the permit owner, within 30 days of receipt of notice SNWA shall

determine whether either an Adverse Impact has occurred based upon information provided by the permit owner or whether a site visit or other additional information is necessary to make such a determination. If an Adverse Impact is determined by SNWA to have occurred or be likely to occur, it shall make an offer, binding on SNWA, to the owner of the Existing Permitted Use to mitigate the Adverse Impact.
Mitigation options that may be offered shall include, but shall not be limited to:

1. Redistributing Groundwater withdrawals geographically;

2. Reducing or ceasing Groundwater withdrawals at specific points of diversion;

3. Deepening of well(s), repairing or replacing pumps and other infrastructure, and reimbursing for increased pumping costs;

4. Providing alternate water supplies;

5. Augmenting water supply for senior rights and resources using surface and Groundwater sources; and

6. Other measures as agreed to by SNWA and the owner of the Existing Permitted Use.
Comment:  Mitigation in sparsely populated areas is often not feasible, beyond buying the property, as alternate sources of water are not available.  This process simply allows SNWA to eliminate reports of Adverse Impacts and possibly acquire downstream rights.  More specific options should be developed which consider the location and timing of Adverse Impacts in the varied distribution of Snake Valley water rights holders’ places of operation and residence.  This needs to be a plan, not just a proposal.
c. Within 10 business days from either: 1) a determination that no Adverse

Impact has occurred or will occur; or 2) a rejection by any owner of an Existing

Permitted Use of SNWA's final offer to mitigate any claimed Adverse Impact,

SNWA shall notify both State Engineers of such determination or rejection and

shall provide all pertinent details in writing.
3.  The States agree to establish an Interstate Panel composed of the State Engineers or their designees and such members of each State Engineer’s staff as they deem appropriate to hear disputes arising between an owner of an Existing Permitted Use in Utah and SNWA. Whenever the owner of the Existing Permitted Use and SNWA cannot agree regarding the occurrence of an Adverse Impact or upon the appropriate mitigation for an Adverse Impact, the Interstate Panel shall consider the matters in dispute. The Interstate Panel shall not consider and shall have no jurisdiction over claims of Adverse Impacts from SNWA’s Groundwater development and withdrawal in Snake Valley for an Existing Permitted Use in Nevada. Any issues regarding claims of Adverse Impacts to Nevada water rights shall continue to be overseen by the Nevada State Engineer pursuant to the laws of Nevada.
a. When considering whether pumping from a SNWA Groundwater well is having an Adverse Impact upon a water right in Utah, the Interstate Panel may consider the following:

1. The construction of respective wells, including:

a. Depth of the well

b. Diameter of the well

c. Screen intervals

d. Slot size

e. Age of the well

f. Location of saturated strata

g. Pump location

h. Maintenance history

2. The distance between the respective wells

3. Priority dates of the respective water rights

4. Baseline data for the respective wells, including

a. Pumping history

b. Water level history

5. Baseline data for the area, including:

a. Pumping history and distribution

b. Water levels and water level variability

6. Groundwater gradient

7. Water quality

8. Locations of other wells in the area and their associated amounts and frequency of pumping

9. Climatic conditions, e.g. drought year

10. Geology

11. Likelihood of hydrologic connectivity between the respective wells

12. Occurrence of impact to or from other wells in the area

13. Recent seismic activity

14. Any other information determined relevant to the situation

b. When considering whether pumping from a SNWA Groundwater well is having an Adverse Impact on the spring supply of a water right in Utah, the Interstate Panel may consider the following:

1. Distance between the well and the spring

2. Geology

3. Likelihood of hydrologic connectivity between the well and the spring

4. Baseline flow rates

5. Groundwater gradient

6. Water quality

7. Recent seismic activity

8. Recent manmade activity

9. Locations of other wells in the area and their associated amounts and frequency of pumping

10. Occurrence of impact to or from other wells in the area

11. Climatic conditions

12. Any other information determined relevant to the situation.

Comment:  Most residents of Snake Valley do not have the technical background or professional resources to engage in this process.  An advocate must be provided for the claimant to level the playing field.  Otherwise, the claimant can be either stonewalled or baffled by “techno-babble” from professionals.

The laundry list of items for consideration is most beneficial to SNWA because it delays the process, offering multiple opportunities to object and depreciate the claim.  For example, who will determine if seismic activity is the cause of the problem or the effect of destabilization from pumping?  Meanwhile, water is still being exported from Snake Valley and the claimant has no relief.  

The list should be reduced to a statement that “the Interstate Panel will apply the criteria and hydrologic analysis used by the State Engineer to evaluate Adverse Impacts according to State Law”.
4.  In the event that any permits are issued to SNWA pursuant to the SNWA Applications, SNWA shall establish a mitigation fund sufficient to accomplish the mitigation of any reasonably anticipatable Adverse Impact, which shall be maintained throughout the tenure of the permit. In no event will the balance of the mitigation fund be reduced below $3,000,000 while SNWA maintains Groundwater development and withdrawal facilities in Snake Valley.

5.  The Interstate Panel shall determine whether an Adverse Impact has occurred. In the case of the occurrence of an Adverse Impact, the Interstate Panel shall determine the appropriate mitigation. The determination of the Interstate Panel shall be administered by the Nevada State Engineer. The process for any challenge or review of an order of the Nevada State Engineer shall be determined by the laws of Nevada.

6.  The processes described in sections 2 through 5 may be exercised at the election of the owner of an Existing Permitted Use and shall not preclude such person's right to pursue any and all other remedies available to any party in law or in equity.
7.  Concurrently with the execution of this Agreement, Utah and SNWA have entered into an agreement entitled the Snake Valley Environmental Monitoring and Management Agreement (“Environmental Agreement”) attached hereto as Appendix C.

The Parties agree to work together to coordinate management activities conducted pursuant to this Agreement and monitoring and management activities conducted pursuant to the Environmental Agreement in order to make informed determinations as to whether Groundwater withdrawals have caused an Adverse Impact to an Existing Permitted Use.
Add a signature page to reflect Nevada, Utah and SNWA representatives.

Comments on the Adverse Impact Agreement
· All terms of this Adverse Impact Agreement are subject to the terms of the overall Agreement.

· The minimum Mitigation Fund balance will increase by $2,000,000 for each year of the Operational Period from a $5,000,000 beginning balance to reflect the time lag between groundwater removal and recovery from cumulative impacts, as well as the magnitude over time of large-scale groundwater removal.  Even this amount is insufficient to address an environmental impact on the scale of Snake Valley, but provides initial funds to address the costs of beginning mitigation delayed by legal battles as seen in Owens Valley, California.
· SNWA will immediately pay claims submitted for less than $10,000 by any party in any calendar year after submission of the supporting documentation.

· Claims for less than $1,000,000 in any calendar year will be broken into “Critical” and “Negotiated” sections.  
1. Critical items are impacts which affect the current operations and economics of the affected water rights holder or impacted party, and are limited to $100,000 per submission.
2. SNWA will immediately pay the Critical portion of the claim after submission of the supporting documentation.
3. Negotiated items include future or continuing impacts requiring mitigation or settlement, and will be subject to the Adverse Impact process above.
· Claims exceeding $1,000,000 will be referred to the Interstate Panel.

· The burden of proof of No or Reduced adverse impact will fall on SNWA once operations have begun, either continuous or intermittent.

· All purveyors of water to SNWA’s pipeline system (wherever located—Utah or Nevada) from Snake Valley are subject to this procedure, and SNWA will include such terms in any and all contracts and purchase agreements.  SNWA will be liable for unpaid claims costs incurred by its suppliers for Adverse Impact claims.
· Any export of Snake Valley groundwater within Utah shall be subjected to equivalent requirements, either separately funded or in conjunction with SNWA’s efforts.

· Adverse Impacts to water quality and availability for domestic supplies and community water companies (Shiloah Wells in EskDale, UT and Baker GID in Baker, NV) will be addressed immediately without consideration of costs, and will address both immediate and long-term solutions which satisfy the State’s water quality requirements for such providers.

· This process should be available to Nevada water rights holders as well.  Their impacts are no less real and their resources no greater than those in Utah.

Comments on Appendix C—Snake Valley Environmental Monitoring and Management Agreement
General Comments:

1.  The nature of SNWA’s plan to remove large quantities of groundwater from deep wells renders this entire concept ineffective, since the effects observed by the monitoring program will be unmanageable after detection, except for impacts close to the pumping locations.
· Pumping will be from preferential locations in the headwaters of the principal recharge areas.
· Pumping will occur at depths which require long time frames to observe and which will occur at great distances from the source.

· Management and mitigation are Band-Aid solutions to address symptoms, since the causes are already established.  (See “Ground Water Development—Time to Full Recovery” by J. Bredehoeft and T. Durbin, GROUND WATER, July-August 2009).

· Current groundwater use in Snake Valley occurs in widely distributed areas in a seasonal pattern.  SNWA’s pumping will fundamentally change the dynamics of the groundwater system, affecting the predictability of impacts and the effectiveness of management and mitigation strategies.
· Pumping at depths greater than the basin outflows masks the immediate effects of groundwater removal and delays the application of mitigation strategies.  An equitable approach would be to restrict SNWA to pumping from the same aquifer levels as other water rights holders in the area.
· Pumping from depths below the “shelving” layers which separate the lower aquifer from the surface water table over large areas (as seen in North Steptoe Valley) changes the recharge response from its historical patterns.

2.  This “M&M” Agreement contains no commitment to action or funding by any of the parties.  State legislatures are not required to fund their portion of the M&M, and SNWA’s budget must be approved by its governing Board, which changes with time.

The “elephant in the room” with SNWA’s proposed project has always been “Who has the ‘OFF’ switch?”

A procedure for termination of Operations and requirements for continuing mitigation must be included when required actions are not completed by the parties.  This may require SNWA to provide bridge funding to support State actions.
This M&M Agreement can not relieve SNWA of any actions under Federal law for environmental remediation, either air, water, or ecological in nature.  The actions related to these issues are discretionary under the Agreement, and would require legal action to force compliance.
3.  Any change in Points of Diversion will require a modification of the M&M plan and reopen the Baseline Data Collection Period process if not already performed.

4.  A cost estimate of the projected costs to each party should be included with this Agreement, just as a Fiscal Note accompanies proposed legislation.

Specific Comments:
Recitals should reference the Main Agreement, not restate it.  Sections H, I, J are particular examples, and repetitions should be removed from them.
2.2—the “Baseline Period” is not considered equivalent to “historical production”.

3.1—Management Committee:
· Section 3.1.2 is incomplete in the Draft Agreement

· Section 13 (Dispute Resolution Process) should be move to Section 3.3 as it applies solely to the Management Committee and its relationship to the TWG.

· Issues in dispute related to observed impacts should require the cessation of pumping in the disputed area, pending action through the Dispute Resolution process.  This provides incentive for the dispute to be resolved, since the desired benefit of pumping has been withheld.  Lessons from Owens Valley are instructive here.

· The Management Committee is not held to any standard of performance or responsibility.  Its activities should be the subject of a formal Annual Review by the State Engineers.  This review should include a report of the issues raised and their disposition.
3.1.1—Local resident representation must be included for the Utah SVAAC to adequately represent the affected areas.  Time must be provided for this Council to seek local input concerning issues and disputes.

4.1.1—Tier I Monitoring Area

· A broader Tier I area is necessary to detect the possibility of impacts from changes to groundwater system dynamics.  USGS maps indicate much more diverse vegetative and soils distribution.  The maps and the plans should be updated.
· The proposed monitoring for Tier I must take into account the time delay between pumping and observable impacts.
· A continuous monitoring plan for phreatophyte health must be included as an early warning system for all parts of Snake Valley.  See comments above.
· Analysis of Snake Valley by sub-basin is more appropriate as a basis for monitoring, since it reflects the different groundwater and geologic characteristics as opposed to an “average” approach which can not target potential problem areas.


5.2—Geographic redistribution has the effect of masking the overall groundwater system impacts until they are unavoidable.  Its intent is to continue pumping from as many locations as possible until the system is in such condition that it obviously cannot support further withdrawals.
The Agreement must address at what point SNWA will be required to cease operations.  Limits for reduction in flows, numbers or percents of locations impacted, or some other measurable standard must be defined.

6.—Data-Quality Requirements—USGS should conduct a quality-assurance audit on an annual basis.

7.2—A mechanism to identify data associated with individual locations should be included for water rights holders to evaluate current data collected in their area.
8.1—USGS should conduct an annual audit of the Regional Flow Model and report to the States and SNWA.
Summary Comments:
It is unlikely that the State Engineers by themselves will be able to withstand the political pressures brought to bear to continue pumping once water is flowing into the pipeline, regardless of the impacts.  Reduced groundwater flows and associated environmental degradation will become the new “normal”.  

If this Agreement is not strong enough to define and control the process for any exporting of water from Snake Valley, no amount of monitoring and “management” will save it from the same fate as Owens Valley.
The objective of the Agreement in total must be to prevent irreversible damage to the groundwater-based environment of Snake Valley rather than allow a flawed scheme to proceed and try to “control” impacts over which we have no control.
Snake Valley residents form a diverse but closely-connected social fabric.  We are not characterized by the numbers associated with individual water rights, but by our common interest in living as we do in Snake Valley.  Inequitable allocation of the water which is the source of life in Snake Valley tears at this fabric.

It is not obvious that this Agreement as drafted is preferable to an equitable apportionment action before the Supreme Court of the United States.  However, agreement and cooperation is always the best solution to shared interest, as long as one party has not exerted its self-interest over the other.  
The urgency to sign this Agreement is political in nature, not scientific.  Studies are currently proposed and underway which can improve our understanding and definition of the resource to be shared.  Wisdom dictates that sufficient time be taken to consider the potential benefits of additional studies and create a cooperative Agreement that is conservative in nature and confident in understanding the possible outcomes.

Significant effort has been expended by both the States and by SNWA to create a basis for sharing the groundwater in Snake Valley.  The potential exists for this Agreement to be revised to reflect equitable apportionment.  It is EskDale Community’s hope that such a result can be achieved for the benefit of both the States, its residents, and the future of Snake Valley.
Note:  These comments reflect the combined input from approximately 25 adult residents of the EskDale Community and surrounding area in Snake Valley.
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