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distrjbution of rights in a common source and

The statute which addresses the captioned jssue is located in Title 73 of Utah

Code Annotated 1953 at section 7'3-3-21. This section, entitled "Priorities
Between Appropriators", states:

Appropriators shall have priority among themselves according to the
aiLes'of their respective-appropriations, so that each appropriator
shall be entitled to receive his whole supply before any subsequent
appropriator shall have any right. . ..

llhile this statute does not directly address the division of water among

approprtators of equal priority, it clearly states that any earlier right must

bb'fuily satisfied before a later right receives any water.

At section 73-5-3, entitled "Control by engineer of division and distribution
under judgements", the law states:

The state engineer and his duly authorized assistants shall carry
into effect -the 

Judgements of the courts in relation to the
division, distribu[tori or use of water under the provis!9n: of this
title. cause to be divided' tfe
water w Provisions of the title
among t eieto in accordance with
the rig ..

Thus, the State Engineer or his appointed assistants .(such as yourse'!f)'- 1!^e
cfriifieO to distribrite water in aciordance with court decrees. As part of.the
that'authority, unless the court decree specifies an exact procedure, the State
ingine.r must-establish policy which satiifies the intent of the statute and the
deiree. In your case, the lg3l Beaver River Decree doel specify. in some cases

ftrat ttre watlr is to be distributed on a tjme basis. For example, on the Dry

Creek rights in the Greenville town ditch, the decree says:

Said water to be prorated to the . . .oumers to the rigftt to the use

thereof for periois of time ln the proportion that their individual
shares held bears to the whole number of shares.

Lacking such specific instruction, the stan_d_ard procedure for divi-d-ing rights. of
equal priority
td to itvide to-each appropriator that proportion of the ow which their ri
bears to the total floii un'der all right-s oi equal priority. If it
to the appropriators and provides a more efficient use of the water,
iin Ue mihe iUy time" rather than by flow", but the basic principle
is still observed.
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By this memo, JOu are directed to continue the established policy to distribute
rights of equal priority by prorating (either by "time" or by d'iv'iding flow,
whichever is most appropriate) in cases where there is jnsufficient flow to meet
all said rights.

Regarding the provision of the necessary control and measuring devices to enable
the State Engineer to fulfjll his duties, section 73-5-4 reads:

Every person using water in this state shall construct or install
and maintain a substantial head gate, GiPr valve or other
controlling works, weir flunp and measuring device at each point
where watei is diverted or turned out, for the purpose of regulating
and measuring the quantity of water that may be used.

If the owner of the irrigation works. . .shall refuse or neglect to
construct or install such. . .devices after thirty days'notice to do so
by the state engineer, the state engineer may forbid the use of rater
until the user thereof shall comply with his requirement. . .o

I realize that this information may not be sufficient to satisfy some of those
persons who are presently questioning our policy in your area. If we are unable
to satisfy those persons that this policy is proper and fair, they will alrays
have the option of bringing a lawsuit and seeking an amendment to the present
decree as regards their rights.

pc: Lec Sin, Assistant Statc Erginccr ' Distributiotl
Jolrn tlabcy, Assistant Attorney Gcncrcl
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