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rN THE DTSTRICT COTIRT OF THE EIGHTH JUDICIAL DISTRICT
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MINATTON OF ALL THE RIGHTS TO THE )
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STATE ENCINEERIS RESPONSE
TO GUT L. TAYI,ORIS OBJECITION
TO 199{ DISTRIBUTTON ORDER

civil No. 3o7o

The Utah State Engineer files this response to the objection
of Guy L. Taylor dated April 14, Lgg4. The Court has set a Hearing

on said objection for May 12, Lgg4, in Duchesne at 9:30 a.m.

Rather than burden the Court with a repetition of past yearsl
arguments, we sinply subrnit as Exhibit rfA, hereto a copy of our
response to Mr. Taylorrs and othersr protests filed in 1999, which
we believe adequately addresses the points heretofore made by Mr.

Taylor. rf new or different grounds for protest are to be raised,
we respectfully reserve the right to respond accordingry.

rn summary, it is the state Engineerrs firm belief that the
interim distribution order benefits all water users, including Mr.
Taylor. under todayrs river flows, Mr. Taylor will receive more



water through the year under the distribution order than if the

distribution order was not in place and Mr. Taylor received water

under his 1908 priority. Further, sinilar objections by Mr. Taylor

have been repeatedly rejected by the Court, including those rnade

last year.

we would, however, like to point out two additional con-

siderations which have transpired since the 1989 distribution
Order:

1. As the record indicates, in 1990 the State Engineer pro-
posed raising the duty to 4.5 acre-feet per acre as an experimental

data-gathering procedure. Several objections were received, and,

after a Hearj-ng before the Court, the Court felt that the duty
should rernain at four (4) acre-feet per acre and the 1990 distribu-
tion Order was amended accordingly. Based on the 1990 Hearing, the

state Engineer has again gone back to the four (4) acre-feet per

acre duty which has historically been used in distribution Orders.

The State Bngineer still believes that such a duty is reasonable.

2. fn 1991 the State Engineer worked diligently with the
Central Utah Water Conservancy District and the Bureau of Reclama-

tion in order to provide some additional flexibility for waters
users to allow them a more efficient use of their water. These

measures include allowing'water users to purchase additional
storage water from the District and allowing the use of Starvation



Reservoir as a regulating device for short periods of time. These

measures satisfied the objection raised by Mr. Taylor in 1991-. A

copy of the Stipulation entered into between Mr. Taylor and the

State Engineer is attached as Exhibit rrB. rl

Finally, at the expense of being repetitive, it should again

be pointed out that nothing in any of the interin distribution
orders is prejudicial to any claims any water user may wish to make

when the duty issue is ultirnately tried in the General Adjudication
action.

WHERBFORE' the State Engineer respectfully requests that the
protest of Mr. Guy L. Taylor be denied and the Order of distribu-
tion for the L994 irrigation season be approved.

DATED this 9th day of May, L994.

SALT I,AKE CITY UT 84116

JAN GRAHAM
UTAH ATTORNEY GENERAL

JOHN H. MABEY, JR.
Assistant Attorney

ATTORNEYS FOR
1636 West N

ENGINEER
Suite 300



CERTIFTCATE OF SERVICE

I hereby certify that on this 9th day of May, L994, a true and

correct copy of the foregoing STATE ENGINEER'S RESPONSE TO GUy
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the same, first-crass postage prepaid, addressed as forlows:
Robert S. Thompson, flf
Whiteing & Thompson
Attorneys at Law
l-l-36 Pearl Street, Suite 2O3
BOULDER CO 80302

Daniel H. Israel
Attorney at Law
ITLS Pearl Street, Suite C
BOULDER CO 80302

Gayle F. McKeachnie
Attorney at Law
363 East Main Street
VERNAL UT 84078

Joseph Novak
Attorney at Law
1O Exchange p1ace, llth Floor
SALT LAKE CrTY UT 841].0

Steven E. Clyde
Attorney at Law
201 South Main, #1000
SALT I,AKE CrTY UT 84111

Duchesne and Strawberry
Rivers Water Users Assoc.

Art Taylor, Chairman
Box 123
DUCHESNE UT 84O2L

Willian R. McConkie, Attorney
62OL Federal Building
L25 South State Street
SALT LAKE CTTY UT 84138

Roland Uresk
Attorney at Law
47 North 2OO East
ROOSEVELT UT 84065

David Frandsen
Bureau of Reclamation
P.O. Box l-338
PROVO UT 84603

Guy L. Taylor & Ben D. Mitchell
HC2 Box 4O
DUCHESNE UT 84O2L
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IN TEE DISTRTCT COURT OT THE EIGHTH JUDICIAL DISTRTCT

IN AND FOR DUCHBSNE COUNTY, STATE OF UTAH
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The utah state Engineer fires this Resporrse to the objec_
tions of the uintah Basin rrrigation comoany and Guy t. Tayror,
Naomi Taylor, Brad N. Taylor, Een Mitchell and Eldora Mitchell
(hereinafter referred to as "protestants,,), dated March 24,19g9,
and a5rril 13, 1989, respectively.

Statement o_f Facts

. 
During the pendency of. this generar adjudication proceedirg,

in those irrigation seasons when there is insuffici.ent water to
satisfy existing rights, the waters of the Duchesne River system
have been distributed by the River commissioner pursuant to

Civil No. 30?0
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orders from this court. These orders have been without orejudice
to the claims of any Parties and have been considered an interim
distribution practice. rhe exact quantification of many of the
water rights on the Duchesne River system may be in controveEsfr
and can only ultimately be determined in the general adjudication
process. In the meantirue it is necessary, in dry years, to
provide for a fair and equitable interim method of water dis_
tribution to prevent waste or excessive use until such time as
afl such matters can be fully adjudicated. Again, such interim
distribution orders are sithout prejudice to the ultimate claims
of any water user.

rt has not been necessary to prace the system on a distribu_
tion schedule every year; howeverr.based on snowDack, frow and
otfer water supply data, the state Engineer concluded it was
necessary to place the system on a distribution schedure for the
1989 irrigation season. A motion requesting such action was
filed with the Court on or about March 22r 19g9. The proposed
1989 distribution schedule is basically the same as those ordered
by this CourL in 1980, l9gl, I9g5, Lgg7, and l9gg.1 Eowever,
based on additional data and information, and pursuant to input
received by the state Engineer at various public meetings with

1.
and 1986,
schedule

Due to'adequate waterit was not necessaryin those years.

availability in.1982, 1983 t lr984,to place the System on a delivery

2
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the water users of the Duchesne-strawberry River system, the
state Engineer has srightly modified the proposed distribution
schedule for the l9g9 season. rt is proposed to utirize this
distribution schedule on a trial basis this year to determine if
it will resurt in a more efficient distribution of water and
resolve some of the general concerns raised by the water users at
the public meetings. The soecific nodifications are set forth in
the state Engineerrs Motion and wirr not be repeated herer other
than to ooint out thatr ?s in past years, the proposed l9g9
distribution schedule is based on a duty of four (4, acre_feet
per irrigated acre over the irrigation season.

rt is essential that a distribution schedule be ordered on
the system before the runoff recedes and craimed demands.exceed
the supply avairable- The state Engineer berieves that his
proposed distribution schedule grovides for a fair and equitable
distribution of water on the system without undue waste, and wilr
naximize the beneficial use of water in this dry year.

Arqument

The specifics of protestants' objections to the temporary
distribution order are not crear to the state Engineer. However,
it appears that protestants'are objecting to t-he four acre_foot
per acre duty of water set forth in the derivery schedule. while
it is true Protestantsr water rights are set forth in their cer-
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tificates of appropriation or water user,s claims, alI water
users'are linited to the amount of water they can put to benefi-
cial use.

rn addition to the grriority system, one of the cornerstones
of rvater law in the arid trlest is that beneficial use of water is
the basis' the rneasure and the limit of all rights to the use of
water, and no one has a right (regardless of priority) to use
more water than is necessary with reasonable efficiency to
satisfy his requirements_ McNaushton v. Ea.ton t 2j.2 Utah 3g4, 242
P.2d 570 (L9S2l i
born, 12 Ut-2d Lr 3G1 p.Zd 4O7 (1961);

trscaGnl; Valley Orainage area, I0 Vt.2a 77,34g p.2d 679 (1960);
and section 73-r-3' utah code Annotated 1953r ds amended..

Thuse 
's€Es are restricted to the amount of water they can

beneficially use. Othenise, water is wasted. This concept is
not in conflict with the priority doctrine, but, ratherr the two
concepts compliment each other. rn years of plentiful suglply, it
may not.matter as much if an i*igator is a bit more ,riberarr
in his apprication of water if he is not wastefur and if the
supply is suf ficient to reet atr existing rights. But in years
of short supply in a fulty_appropriated river system, it is
important that water users divert no more water than is benefi-
cially required' rf there stirl- is'insufficient water to .satisfy
all rights--then users are shut off in order of their priority.

4
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But no water usere rlo matter hrhat his priorityr may divert more

water than he can beneficially use. The amount of water diverted
in not the measure of the right; rather, it is the amount of
water which can be beneficially used. As section z3-r-3r utah
code Annotated, crearly states: 'Beneficiar use sharr be the
basis' the measure and the limit of all rights to the use of
water in this state. rl

The distribution schedule is intended, based on the best
data available to the State Engineer, to deliver water users the
iuII amount of water they can beneficialry use with reasonable
efficiency' This will hopefully result in the furl satisfaction
of ai-f iights. Eowever, if shortages still occur, water users
will- be shut off in order of prioritlr.

such interim distribution orders are not uncommon in general
adjudication proceedings and have been aoproved by the utah
supreme court. rn the case of rn Re water Rights of Escalarnte
vallev Drainaqe Area, 10 ut.2d 7-r,34g p.2d 6?9 (1960)? the utah
supreme.court upheld an interlocutory distribution schedule in a
general adjudication proceeding. fn so doing. the Court stated:

rt is the settled rule that beneficiar use shall be thebasis, the measure and the rinit oi arr .ighl;-lo theuse of water in this state. No water shourd run towaste- rn this arid country it becomes increasingrynecessaryr as the demand for water use increase, to p"1,carefur attention to the manner of use so as to insurethegreatestdutypossib1eforttrequantityof.water'-
available....*h"
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!19,,fa11s, gpon al the prioritv €appropriation.
(10 Ut.2d at 81; Emphasis added. )

Based on current information,
that a duty of four (4t acre-feet
and reasonable duty of water on an

This conclusion is more fully set
Jerry D. OIds, submitted herewith.

the State Engineer believes
per irrigated acre is a fair
-i-nterim basis for this year.

forth in the Affidavit of

Protestants arrege that the proposed 19g9 distribution
schedule will change the "traditional" methods of distributing
Itaterr €trld will result in a 20$ decrease in the amount of water
deriverrad- rt is difficult to understand these arguments in
light of the fact that this court has adopted the four (4,) acre-
foot duty in every interim distribution schedule since t9go,
albeit without glrejudice to any water userrs ultimate claim in
the full general adjudication.2 Thusr the pr.esent schedule
Preserves the status quo. rt is the Protestants who now ryant to
change the method of distribution.

rn-sum, the distribution schedule does not deprive water
users of any rightsr dnd wilr ensure that water users do not
divert more water than they can beneficiarly use in this dry

2' rn r9zg, the court adopted a duty of 3.5 acre-feet peracre
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year' Further, the distribution schedule was adooted after input
from a great najority of the water users on the system.

Conclusion

The Distribution order will not irnpair or otherwise deprive
the Protestants of their rightsi and is without prejudice to any
claims they may wish to rrake in the grenerar adjudication action.
Protestantsr objections shourd be denied and the order of Dis-
tribution for the r9g9 irrigation season shourd be approved.

DATED this 26rL day of Apri1, 1999.

BEY, JR

FOR UTAH STATE ENGINEER
North Temple, Suite 300
CITY UT 84116

R. PAUL VAN DAM
UTAH ATTORNBY GEN

TcHAEL lrl AUAssistant At

JOIIN H.
Assistant

ATTORNEYS
1536 West
SAI,T I,AKE



E)GIIBI'T ''B''



l. PAUL vAN DAM, No. 3312
UTAE ATTORNEY GENERAL
MICHAEL M. eUEALy, No. 2667
gOgI H. MABEY, JR., No. 4625Assistant Attorneys General
ATTORNEYS FOR UTAfr S:rATE-;NGINEER
1636 r{est North r"rpf",-Suite gOO
9A&r raKE crrY ur ilrie---

rN TEE DrsrRrcr couRT oF TBB ETGBTE .ruDrcrAL DrsrRrcr

IN TEE UATTER OF THE GENERAL DE-
TERUTNATToN OF ar,r nrcsrs- ro rsE
_u_18_gr_ !{ATER, BOTB SUnracs' ANO
9IPPR.C!OT'ND, T|ITHIN TNg 
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STIPUIAIIOf,

Civil No. 30?0

The utah state Engineer and Guy r,. Tayl0r hereby enter into
the foll0wing strpulation regarding r{r. Tayror,s obJection to the
199I Interim Distribution Schedule.

1- The parties stlpulate that Guy L. Tayl0r claims a duty of
water for hr.s land in excees of that recommended by the state
Engineer rn his proposed l99r rnterr.n Drstrlbution order. M!.
Taylor has filed a tinely proteet preaerving hls cralm to sald
hlgher duty, whLch shall renaLn on record.

2' The present and paet dlstrlbutr.on orders have been ayear-to-year nethod of dlstrlbuting the waters of the strawberry_
Duchesne systen untlr guch tine as the Generar AdJudicatlon
process can be conpleted. Such ordere haver ir€r rDd will

IN AND FOR DUCITESNE COUNTY, STATE OF UTAB



bo wlthout preJudtcc

any of the partler in
to the clalmer tttertlone or
subeequent proceedlngr Ln thlc

conbLnue

defeneea

actlon.

to
of

3' under paraEraph 2 of the 1991 rnterln Dlrtrlbutlon ordcrr
Mr. Taylor ghalr have thc sane rr.Ehte as any other water user to
contraot wlth the central utah water congervancy Drrtrlct forghort-tern reguratory st.rag€ of water rn starvatron Rcgervolr
but that the gtate EnErneer hae no oontrol 0ver auoh rrrang€_
n€Dtt.

4- Baeed on the f,oregotng, the partrea stlpulete and rgreethat the dearLng ret for trtay 3, Igglr on thta nrtter nay be
vaoated and thet th€ rntertm Dletrlbutlon ordcr heretof,ore erqned
by the court nay be extended for the renarnder of the rggl
LriEat{on Ecason.

DATED thls 2nd day of Mayr lg9t,

R. PAU[, VAN DA.II
UTAT ATTORNET GENERAIJ

fi. r Plg fo
DUCIIBsNE

Box {0
UT 8402r



R. PAUL VAN DAU' NO. 3312
UTAU ATTORNEI ODNERAL
MICUABL tl. QUEAI,Y, No. 2667
JOI{N tl. MABEY, JR- ' No. 4625
Aaelctant Attorneys Gen€raI
ATTORNEYS TOR UTAH STATE ENGINEER
1636 Weet, North TemPle, 6ulte 300
8AT.[ I,AKE CITY UT 84U6

IN THE DIsTRICT COURT OF TIIE EIGETII ''UDICIAIJ DISTRICT

IN AND FOR DUCBESNE COUNTY, StrATB O8 UTAE

IN THE MATTER OP TEE CENERAI, DE-
TERIIINATION OF ALL NIGBTS TO THE
UsE OF }IATER' BOTH SURFACE AIID
UNDERGROUND, WIBEIN THE DRAINAGE
ANEA OF THE UINTA BASIN IN UTAII.

SUPPLIIINTL OBDIR

civLl No. 3070

gtate Englneerr 6Dd lt nppcarlng that all othet ProtGFta to the

199I InterLn Dlatrlbution Order herstoforc Elgned by thc Court on

Aprtl 16, 1991, have beerr otherwlee resolvedl tt ls hereby

9BDERED that the Eearlng on thtr natter heretofore let for I'iay 3'

1991, 1l hereby vacated, and that the eatd Order ehall renaln 1n

effect for the remalnder of the 199I lrrlgrtlon tGaeon.

DATED thle AA day of Mrttr 199I.
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BY THE COURTT FILET)
6lh D llltlct olsrt Pqghogne
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Eaacd on the Stlpulatlon of l,lr. Guy L. Taylor and thc Utah
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