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IN TEE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

IN AND FOR DUCHESNE COUNTY, STATE OF UTAH

IN THE }4ATTER OF THB GENERAL DETER-
IUINATTON OF AtL THE RIGHTS TO THE
usE oF WATER, BOTH SURFACE AND
UNDERGROUND, WITHIN THE DRAINAGE
AREA OF THE UTNTA BASIN IN UI'AH.

S?ATE ET{GI}IEBRI S RBSPONSE
TO OAJECTIONS TO TBIiPOR-
ARY DISITIBU?TON ORDER
OF GUY L. TAYLOR, e_9 al.

Civil No. 3070

The

tions of

tribution

Utah State Engineer files this Response to the Objec-

Guy L. Taylor, gt al., to this Courtts Temporary Dis-
Order of lvlay 2, 1988.

Staternent of Facts

During the pendency of this general adjudication proceedirg,

in those irrigation seasons when there is insufficient water to
satisfy existing rights, the waters of the Duehesne River System

have been distributed by the River commissioner pursuant to
Orders from this Court, These Orders have been without prejudice
to the claims of any parties and have been considered an interim
distribution practice,
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It has not been necessary to place the System on a distribu-
tion schedule every yeari hor+ever, based on snov4gack, florv and

other water suppry data, the state Engineer concluded it vras

necessary to place the System on a distribution scheduLe for the
1988 irrigation season, A motion requesting such action was

filed with the court on or about April ]-4r l9gg. The proposec

1988 distribution schedule was virtuarly identical to that
ordered by this court in 1980, 1981, l9g5 and 19g2. The 19gg

distribution schedure $ras also discussed and approvecl at'a
meeting of the vrater users of the Duchesne-Strawberry Distribu-
tion system held at Duchesne, utahr orr February 23, rggg-

on lilay 2, 1988 this court signed the order pracing the
System on an interim distribution schedule for t9g8 as proposed

by the State Engineer.

On ltay 14' 1988 certain individuals who divert water through
the nMurray-Ifhite Canal" filed objections to this Courtrs order
of Distribution. (Those individuals will hereafter be referred
to as nProtestantst.)

Arqument

The Protestants apparently nisunderstand the purpose of the
interim distribution order. They claim it nandates 'common use,,
of water rights or the pro rata sharing of rvater shortagies,
rather than applying the priority system. That is not the case.
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In addition to the priority system, one of the cornerstones
of water law in the arid West is that beneficial use of water is
the basis, the measure and the limit of all rights to the use of
water, and no one has a right (regardless of priority) to use

more water than is necessary with reasonabr.e efficiency to
satisfy his requirements. McNaucrhton v. Eaton, ZLZ Utah 3g4, 242

P.zd 570 (1952); Ri"lt Cottty-ott.. Cr""k rrrio.tior Co. r. L.*-
born, 12 Ut.2d l, 361 p.zd 4a7 (1g6r); rn Re llater Riqhts o{
Escalante Vallew Drainqse Area, 10 Ut.2d 77r 34g p,2d 679 (1960);
and section 73-1-3, utah code Annotated 19s3r ES amended.

Thusr os€rs are restricted to the amount of water they can
beneficially use. otherwise, wat-er is rvasted. This coneept is
not in conflict with the priority doctrine. but, ratherr the tvro
concepts compliment each other. rn years of plentiful suppry, it
may not rnatter as much if an irrigator is a bit more ,'Iiberal"
in his application of water if he is not vrasteful and if the
supply is suf,ficient to meet all existing rights. But in years
of short supply, it is important that water users d.ivert no more
water than is beneficially required. rf there still is insuffi-
cient water to satisfy all rights--then users are shut off in
order of their priority. But no rvater userr Do matter what his
priority, may divert more water than he can beneficialry use.
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The distribution schedule is intended, ba.sed on the best
data available to the State Engineer, to deliver water users the
fuLl amount of water they can beneficially use with reasonable
efficiency. This will hopefully result in the full satisfaction
of all rights. Eowever, if shortages still occur, water users
will be shut off in order of priority.

Such interim distribution orders are not unconmon in general
adjudication proceedings and have been approved by the utah
Supreme Court, In the case of In Re $Iater Rights cf Escalante

Yallev Drainage Ar.qa, l0 ut.2d 77, 348 p.2d 679 (1960), the utah
Supreme Court upheld an interlocutory distribution scheclule in a

general adjudication proceeding. rn so doing, the court stated;
It is the settled rule that beneficial use shall be thebasisr the neasure and the l.imit of all rights to the
use of water in this state. No water should run to' Braste - rn this arid country it becomes increasingl-y
necessary, as the demand for water use increase, to paycareful attention to the manner of use so as to insuie-the greatest duty possible for the quantity of wateravailable .. The duty to accomplish tlris desirecl
end falls. gpon a]I
aPproprlation. 10 Ut.2d at 81; emphasis added.

rn sum' the distribution schedule is not to force water
users to share shortages 'in conmon' as protestants allege. rt
is rather to ensure that water users do not divert more water
than. they can beneficiarly use in this dry year. Again, the
distribution schedule nas discussed and approvecl by a great
majority of the water users on the System.
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Conclusion

The Distribution order will not innpair or otherwise deprive
the Protestants of their rightsr is without prejudice to any

claims they may wish to make in the general adjuclication action;
and Protestantst Objections should be denied.

DATED this 31st ctay of *iay, I98g

DAVID L, WILKINSON
Utah Attorney General

DALI.IN I,+- JENSEN
Solicitor General

ATTORNEYS FOR UTAH STATE ENGINEER
1636 Ir-est North Temp1e, Suite 300
SALT LAKE CITY UT 84116

CHAEL I\t.
Assistant

H. MABEY, JR
Assistant Attornej/ General
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