De<p Cree K

IN THE DISTRICT COURT OF UINTAH COUNTY

STATE OF UPAX
- ~-00000-- -
ELMER HUBER and ROY HUBER, :
Plaintiffs, :
vs. : Civil Ro. 3067

DERP CHEEX IRRIGATION COMPANY, a corpora- : FINDINGS OF FACT & CONCLUBIONS OF LAW

tion, OLLIE W. JUSTICH ORLAND COOK, DARVALL
COOK and BEN COCK, :

Defendants . :
MOBRY IRRIGATION CLMPANY, :

Intervenor. :

This matter, having come on regularly for trial before the above entitled
court, commencing on or about the 3rd day of August, 1954, and the pariies hav-
ing been personally present amd having been represented by their respective
sttormeys, and the court having heard and considered the evidence adduced and
Peing fully advised in the premises now mmkes these Findings of Fact and Con-
clusions of Law:

FINDINGE OF FACT

1. Thet the plaintiffs end the individual defendants are all residents
of Uintsh County, Utah; that the defendant corﬁora.tion is & Utah corporatiom,
and that the intervenor corporation is a Utah corporation.

2. That Deep Creek is a natural water course situated in Uintah Counmty,
Utah; that it has its origin many miles upstream from the lands of say of the
parties hereto, snd there are numerous users of water therefrom who are not
parties to this suit; that the stream runs generally from the north to the southy
that at a point upstream from the lands of all of the parties hereto the upper
users claim rights umier a court decree and under diligence rights to divert
water from Dup Creek, and that for meany years last past the upstream users
bave diverted froem Deep Cfoek, and at s poidt upsiream from the lands eof all of

tie parties hereto s man named Parry for many years last past has sad nov dees
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mintain & relatively tight dam in Deep Creek, vhich diverts the water there-
from at all times except during high water.

3. That the lands of all of the parties hereto are close to the stream
channel and pert of the water applied to said lands will return to the stream,
sad be available for the next user dowvnstream; that the plaintiffs' lands are
located dovnstresa from the landa of all the other parties, and that frem the
upstream diversion of defendant Ollie ¥W. Justice to the point. of diversiom used
by ihe plaintiffs there 1z & distance of several mlles.

4. That the rights of all of the parties bareto are based on applications

Tiled in the Office of the Btate Engineer; that the plaintiffs rely upon rights

undsr Certificate of Appropriatien Ne. 1577 {(plaintirTs Exhibit D) for 6.28

.e.L.8. of wvater, which certificate was originaily isswed to Moroni Jerber of

S8pringville, Utah, (plaintiffs' predscessor in imterest); that the certificete
provides for the use of water from April lst to November 1lst of esch yesar to
irrigate 377 mcres of land described therein; that it fixes the burdsm or duty
of water as three acre feet of water per acre of land per amnum, and makes the
water appropriated thereunder a primary water right for 180.49 acres of the 377 -

acres, and an suxiliary right for the remminer of 196.51 scres. The date of

priority is January 10, 1908, snd the certificate was issued July 12, 1926.

5. Tt a prierity date of Jamuary 10, 1908, is earlier tham the prior-
ity date of the water rights of any of the other parties to this sult; that the

Hefendant Ollie W. Justice filed an spplication to appropriste water on Jume 16, '

1522; that his rights thersunder lapsed on November 10, 1932, and were reinstated

on May 28, 1940; that the order of reinstatement provided for a restoration of

ﬂ priority date as of 3eptember 30, 1922; that no sppeal or proceeding to rw'icv%
the saction of the State Engineer wns ever filed by Ollie W. Justice during the |
period from November 10, 1932, to May 28, 1940, and that'the said Ollie W. Just-
iece had notice of the State Bngineer's action; that the District Court here mmkes
no determination of the effect of said order of reinstatemeat as te the prierity :
of Ollie W. Justice, bvacause in viev of othar fiadings and cemelmsions by the

teurt, this becomss immmterial.
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meet the plaintiffs' or their predecessors' righte, Lut that there bas never
teen a period of open,. notnor:ous and interrupted advsrse usage, but that each
and every year plaintiffs and thr .r predecessors have btroken the Aams of the
varlous derendants end taken thelr water; that in the early 1630's there was an
oral egreement made between p s . ntiffs and defendants to the effsct that the
priority of the pleintiffs would be recognized and plalntiffs would be permitted
to teke the water unci! such time as the stream receded to & point where it
would not reach the plaintiffs, and that when it would not reach the plaintiffs
the defendants could use the weber; that there har been some disagreement over
the years as to when the weter wonld not reach the plaintiffe, but until recent
vears the plaintiffs' prior right zo the use of the water has been recognized
by the other partles hereto, and the: court finds thut there has not been an
abandonment or forfeiture of the watzr by the vlaintiffs or thelr predecessors,
nor have any of the defendants had a seven year period of uninterrupted adve?se
use.

10. The lands of the plaintiffs are arid; that without irrigation they
are not able to produce good crops; that with irrigation the lande can be culti-
vated and crops can be raised thereon; and that the application of weter to the
lands of the plalntiffe is & heneficial use of sald water.

11. That Moroni Gerber by deed conveyed 287/3?7ths of the water covered
by certificate No. 1477 as follows: A % ilterast in 287/377ths of the water to
Elmer Huber, one of the plaintiffe herein; & ol the 287/377the to Frank Huber,
who i1s not a party hereto, and the % of the EB?fSTTths to Reoy Huber, who is also
a party defendant; that by a warranty deed (Entry 34693, Records of Uinteh County)
Elmer Huber and Frank Huber and their wives conveyed to Roy Huber the SW of the
SWL of Section 14 and the EX of the SW of Section 15, together with all water
rights appurtenant thereto; that also by warranty deed (Entry 34694, Records of
Uintah County) Roy Huber and Frank Huber and their wives conveyed to Elmer Huber,
a party hereto, the NWE of the NWL of Section 1b and the E% of the MEL of Sectiom
15, together with appurtenances and in particular "a water right for that portiom

of the acreage included within the above described parcel which{is embraced within



the lands described in that Certificate of Appropriation No. 1477, Application
No. 1713, which providee for 6.28 c.f.s. of the flow of Deep Creek for irrigat-l
ing & total of 377 acres #* # .

There are two quarter sections which were described in Gerber's Cer-
tificate of Appropriation No. 1477, to which the Deep Creck waters became appur-
tenant, but which Frank Huber neither owned nor conveyed. The court finds from
plaintiffs' exhibit AA that the water right obtained by plaintiffs! exhibit
D, being Certificate No. 1477 was appurtenant to the entire area of the two
4O acres tracts mentioned above. The evidence shows a patent to all of the lands
in Sections 14 and 15 to Moroni Gerber and the water attached ag an appurtenance
to theserlands on July 3, 1919, when the patent was issued and the water ripened
into & fully appurtenant right on July 12, 192¢, the date of the issuance of
the Certificate of Appropriation.

12. The court finde that the two 40 acre tracts mentioned sbove were
deeded to Emile Aurilla Gerber, and that the deed carried Qith it the water
right for said two tracts as an appurtenance; that on June 24, 1929, when Mor-
oni Gerber quitclaimed 287/377ths of the water, the quitclaim wae ineffectual
to convey that portion of the water which was appurtenant to the two 4O acre
tracts in gquestion, because he had already conveyed that right to deed to Emile
Aurilla Gerber. Thereafter John K. Bullock, & successor in interest to Emlle
Aurilla Gerber, conveyed one of the 40 acre tra-ts to Roy Huber and the other
40O acre tract to Elmer Huber, and the water appurtenant thereto passed to Roy
Huber and to Elmer Huber as an appurtenance.

13. There is a small tract of approximately ten acres in the SW& of
the SE% of éection 10, which is shown in blue on plaintiffs’ exhibit AA, which
is not owned by any party to this eclion; that the deed from Moroni Gerber.and
the subsequent deeds to Roy and Elmer Huber have vested in them 28?/377tha of Cer-
tificate No. 1477, except the approximately ten acre trect mentioned in this para-
graph, and Roy and Elmer Huber are, therefore, now the owners of 277/37Tths of

Certificate No. 1477. . 5 (;}
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14k. Tat because of the close proximity of the lands of all of the
parties to the channel of Deep Creek there is an unusual quantity of return
flow wvhich reamches the stream channel after water is applied to the adjacent
land; that there are few springs or tributaries to the channel from the point
where the first defendant Ollie W. Justice diverts his water downstream to the
point of diversion of the plaintiffs, and that less water reaches the plaintiffs
if the water is first diverted and applied to the lands of the deféndants, and
plaintiffs are left to dependi upon the return flow to the siream; that plaintiffs
would always get more weter if the water were left in the channel to run ancb-
structed to the plaintiffe' point of diversion.

15. That the defendant Ollie W. Justice has three points of diversion
and no more, which he may lawfully use under this application; that he has only
earth fill diverting workse, and has no measuring devices of any kind, and that
there is no provision for clear passage through his lands of the plaintiffs’
water; that the defendants Cook have earth fill diverting works and have no
peasuring devices nor provision for clear passage of the water through their
lands of the waters belonging to the plaintiffs; that the plaintiffs have in
the past suffered from repeated interference with their flow by the defendants,
and that they will be subjected to future interference unless the court by its
decree enjoins such further interference with pleintiffa' right.

16. Thet when the flow of water in Deep Creek is so far depleted that
it will not, even though the flow is to no extent interfered with, reach the
plaintiffs' point of diversion, and flow from the point of diversion to any of
the waters, but should be permitted to divert the waters in accordance with
thelr respective rights.

17. That the court has the discretionary power, under the provisions of
T3~4-18, U.C.A. 1953, to order a general adjudication of the waters of Deep
Creek; that there has never been a general determination of the rights to use
wvater from Deep Creek; that fewer than ten users are involved in this action, and

the couwrt hes Jurisdiction to require thet the State Engineer proceed to make &
«

. general adjudication; that there are various problems not presented to the court

b~ U

herein and on wvhichthe court can not now make a determination. The use of the
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water course by Mosby Irrigation Company, intervenor, constitutes a me jor source
of difficulty; that there must be a determination mede of channel losees, of
charges for carrying the water, of provision for passing Mosby Irrigation Com-
pany wvater through the dams of the other parties hereto, the installation of
adequate measuring devices and diversion works to replace the mud, dirt, end
willov dams, s determination of the gquantity of water necessary to reach the
plaintiffs' fields and other similar problems. ~The court further finds that in
the exercise of its discretion that a general adjudication of the waters of
Deep Creek should be ordered in accordance with the provisions of Chapter b,
Title 73, U.C.A. 1953.

18. 'hat in view of the fact that this suit has by order of this court
been turned into a genersl adjudication of the water rights on Deep Creek, the
court finds thatrany decree entered herein should, under the statutes of the
State of Utah, be made interlocutory in nature.

From the foregoing ¥indings of Fact, the court concludes:

CONCLUSIONS OF LAW

1. That plaintiffs are the owners of 277/37Tths of Application 1WT7 for
6.28 cubic feet of water per second, all as is more particularly described in
that certificete; that plaintiffs' rights are prior to any of the rights of any
of the defendante, and plaintiffs' rights should be so adjudged and decreed.

2. That the defendants, and each of them, should be enjoined from inter-

fering with the flow of waters of Deep Creek at any time when the flow of Deep

Creek 1s lees than 2T7/3TTths of 6.28 c.f.8., or 4.61 c.f.s., measured at the

plaintiffe' point of diversion; and that defendants should be a0 enjoined at al)

© times, except during the season of the year vhen the flow in Deep Creek recedes

" 40 a point vhere all of the weter as left unobstructed and allowed to run free

~ would not run in sufficient quantity to reach the plaintiffs' field, end at the}
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time, and only st that time, may the defendants interfere with the flow of Deep
Cresek in any mazmer between April 1lst end November lst when the tlow at Plaint-
17fs' point of diversion is less than L.61 c.f.s. :

3. ‘That the defendsnts have attempted to collaterally attack Certifi-

cate of Appropriation No. 1477. The court concludes that said certificate is
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not subject to collateral attack on the basis of any of the grounds urged by
any of the defendants.

L. fThe court makes no determination as to whether the priority date of
any of the defendante'! rights have lapsed or in any way been lost.

5. Tat all of the parties should install suitable diveriing works and
measuring devices at their respective points of diversion to permit the quantity
of water diverted to be measured and to provide for the passage of weter down
£he channel when their rights do not entitle them to divert all of the water.

6. That the plaﬁg?iffs should recover their costs incurred herein.

Dated this é‘;z‘\day of September, 1955. N
.

FIILLED
DISTRIOT COURT
UINTAH CO[F.TFN"(S\(’?II;'{'{AIH
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