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Dear Jeff:

Over the past several months there has been quite a bit of discussion about how the assessment
should be made for the water delivered under paragraph 34 of the Morse Decree dated June 16, 1910.
The difficulty has been the difference in opinion among several of the water users over their various
ownership interests and who owns legal title to the water right associated with paragraph 34.

Paragraph 34 refers to the Salt Lake County Water Company which is now a defunct organization.
Last fall, this office requested information concerning who were the successors in interest to the Salt
Lake County Water Company so that water could be properly distributed to the rightful water users.
This effort was not an attempt to gather information for determining ownership of the water right.
The State Engineer does not have the authority to adjudicate ownership of water rights when acting
in his distribution responsibilities. Questions of that nature must be resolved among the parties or
by resorting to the judicial system.

The information presented to this office as a result of our request appears to adequately document
that Sandy Irrigation Company, Sandy City, and Midvale City are the successors-in-interest to the
Salt Lake County Water Company in regards to who uses the water. Again, the State Engineer does
not have the authority to determine what ownership interest Salt Lake County Water Company had
in the water rights associated with paragraph 34 of the decree nor what ownership interest its
successors-in-interest might have in the water right. Our sole purpose is to identify who the water
should be distributed to and to make the necessary assessments to those water users.

At the most recent Little Cottonwood Creek committee meeting, Mr. Sim proposed that the water
in paragraph 34 be assessed according to who used the water. This would be an exception from the
general practice of assessing the owner of the water right. Without a court determination of the
ownership of the right, it appeared there was no other option available. In an effort to note the
exception and to prevent the misconception that the assessment in this case is an indication of
ownership or non-ownership of the water right, it was proposed that the assessment calculation
spreadsheet be clearly marked each year. The note would state that the assessment denotes the use
of water; that the ownership of the water right is in question; and that the assessment is not an
indication of either the ownership or non-ownership of the water right.



The request was made at the meeting that the decision to follow the proposed procedure be
postponed until February 24th so that comments could be submitted by the water users involved.
We received trvo comments. After reviewing the comments and reconsidering the situation, it is the

decision of the State Engineer that the assessment plan proposed by Mr. Sim will be used in the case

of the paragraph 34 water. It is evident that to follow any other procedure would require the State

Engineer to take a position on the ownership of the water right. As discussed above, I do not have

the authority to take such a position.

One of the comments asked what would happen to the water right and how would the water be

distributed ifthe assessment were not paid each year? The payment or non-payment of a distribution

assessment has no bearing on the status or ownership of a water right. Section 73-5-l of the Utah

Code states in part:
"IJpon failure to do so (to pay the assessment) the State Engineer may:

create a lien upon the water right affected ....

forbid the use of water by any such delinquent, or any of the delinquent's successors

or assigns, while the default continues;
bring action in the district court for the unpaid expense and salary, and foreclose the

lien, or the district court having jurisdiction of the person may issue upon any

delinquent user an order to show cause why a judgement for such sum should not be

entered."
Since the ownership of the water right is in question, the State Engineer would not attempt to place

a lien on ihe water right. In the event of a delinquency, the State Engineer would order that water

not be delivered to the delinquent water user and instruct the commissioners to make the appropriate

adjustments in their deliveries. The water not delivered would then be available to fill the other

water rights on the creek. In the event the delinquency continued, the State Engineer would start

legal proceedings to collect the amount due.

The enclosed assessment calculation spreadsheet will be sent to each water user with their 1999

assessment. If you have any questions concerning the calculations, please contact Lee Sim at

(80r)s38-7380.

Sincerely,

%rzzy.-
Robert L. Morgan, P.E.

State Engineer

Lee Sim
Jim Riley
Tim O'Hara
Marv Widerberg
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