
THORPE WADDINGHAIVI #3343
WARREN H- PETERSON #259I
RICHARD WADDINGHAM #47 65
WADDINGHAM & PETERSON, P.C.
Attorneys for Plaintiffs
362 West Main
De1ta, UT 84624
( 80r) 864-2148

DESERET IRRIGATION COMPANY,

MELVILLE IRRIGATION COMPANY,

ABRAHAIV1 IRRIGATION COMPANY.

DELTA CANAL COMPAIIY and CEN-

TRAL UTAH WATER COMPA}]Y, AIi
non-profit corporations of the
State of Utah,

Plaintiffs,
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ROBERT L. MORGAN, State Engi--
neer of the State of Utah,
STATE OF UTAH acting through
the Utah Board of Water Re-
sources and GUNNISON IRRIGA-
TION COMPANY, A UtAh NON-
profit corporation,
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AIVD FOR

SANPETE COUNTY, STATE OF UTAH

- -oo000-

ORDER APPROVING
PARTIAL SETTLEMENT STIPULATION

CiviI No. 930500315

Defendants. Honorable Don V. Tibbs

-ooOoo-
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The Court, havj-ng reviewed the Partial Settlement StipulaCion

dated August l-6, l-994 (the "Stipulation") by and between DESERET

IRRIGATION COMPANY, MELVILLE IRRIGATION COMPAI\TY, ABRAHAM IRR]GATION

COMPANY, DELTA CANAL COMPANY and CENTRAL UTAH WATER COMPANY, aJ-I

non-profit corporations of the State of Utah, (referred to herein

as "DMADC"), plaintiffs in the above action; ROBERT L. MORGAN,

State Engineer of the State of Utah (referred to herein as the

I'State Engineer"), and GUNNISON IRRIGATION COMPANY, a Utah non-

profit corporation, (referred to herej-n as "Gunnison"), defendants,

and the other pleadings and file in this action and the Court being

fully advised concerning the matters covered in Eho n:rF i acl

Stipulat.ion, now adopts the following fact.ual- stipulations of the

parties in support of the order set out below:

FACTUAL STIPULATTONS

A. The above captioned acti-on has been consolidaced for trial

with other acLions entitled: GUNNISON-FAYETTE CANAL COMPANY, a Utah

corporation, plaintiff, -vs- ROBERT L. MORGAN, State Engineer of

the State of Utah and GUNNISON IRRIGATION COMPAIVY, a Utah corpora-

tion and STATE OF UTAH BOARD OF WATER RESOURCES, defendants, Civil

No. 9305O03T1 and DESERET IRRIGATION COMPANY, MELVILLE IRRIGATION

COMPANY, ABRAIIAM IRRIGATION COMPANY, DELTA CANAL COMPANY and
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CENTRAL UTAH WATER COMPANY, all- non-profit corporations of the

State of Utah, plaintiffs, -vs- ROBERT L. MORGAN, State Engineer of

The STaTC Of UtAh, ANd GUNNiSON IRRIGATION COMPANY, A UIAh NON-

profiC corporation, defendants, Civil No- 9305004f8.

B. DMADC, Gunnison and the State Engineer have entered the

Stipulation, as on file in this matter, in partial Settlement of

the Amended Complaint filed by DIT4ADC in Civil No. 930500315, which

Stipulation the Court finds to be appropriate and proper for

annrnrr:'l4vv-

ORDER

BASED ON THE FOREGOING FINDINGS, IT IS HEREBY ORDERED:

1. Settlement of Change Application Issues. The January 15,

1993 Memorandum Decision of the State Engineer approving Change

^^^'r i n=r- i nn Nro. 63-4 (af 6484 ) (the "Memorandum Decision" ) shaIIAPPTIUALlvrr r\

stand, ?s written, supplemented in the following respects:

1.1. Paragraph 4 on page 5 of the Memorandum Decisron

shalI be supplemented by t.he following:

1.1.1. A Parshall flume or other measurinq device

approved by the parties to the Stipulation shaIl be

installed at the point that Gunnison diverts any water
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originally diverted from Six MiIe Creek into the Nine

Mil-e Feeder Cana1. DMADC may insta}l, at no cost to

Gunnison, a full time recorder on the measuremenE device.

Said point of diversion is described in the Memorandum

Decision as follows:

South 594 feet West 2574 feet from the
Northeast corner of Section 3, Township
19 South, Range 2 East, SaIt Lake Base &

Meric-an -

The actual point of diversion and the point at which the

measurement device shal-I be installed shalI be determined

upon final proof under Change Application No. 63-4

(a15484).

I.L.2. A measurinq device with a full-tirne recorder

shaI1 be installed bel-ow the outlet of Gunnison Reservoir

on the Pettyville Canal at a site immediately belcw the

confluence of Si;< Mile Creek and the Pettvvil-Ie Canal .

The measurement device shall measure and record the

combined total amount of water diverted bv Gunnison from

both Gunnison Reservoir and from Six MiIe Creek into the

Pet.tyville Canal. The measuring device shall be in-

stalled and maintained as near as practicable to the
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point at which water from Six Mile Creek is diverted into

the Pettyville Canal.

1-1.3. A measurement device with a fuIl-time recorder

shall- be installed between Gunnison's diversion slructure

on Twelve Mile Creek and the point where the water there

diverted is mixed in the Highland Canal with water

delivered by the Pettyvj-I1e Canal-. The measurement device

shall- be installed at a point where an effective

measurement can be obtained of the total amount of water

diverted by Gunnison from Twel-ve Mile Creek into the

Hicrhl-and Canal.

r.1.4 . Gunnison shalI install a measurement device

between the outlet of Nine Mile Reservoir ?nd the

Pettyville Canal. The ParshaII flume installed by

Gunnison in 1993 shall be a sufficient measuri-ng device.

DMADC may install, at no cost to Gunnison, a full time

recorder on any measurement device installed by Gunnison

at this location. As provided in paragraph 1.1-4 of the

Stipulation, Gunnison shall divert water through the Nine

Mil-e Feeder Canal and Nine MiIe Reservoir only if that

waLer can be separately administered and accounted for
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under the separate priorities and periods of use of the

Gunnison Irrigation Company and Highland Canal Company

rights as set out in the Cox Decree.

1-1.5. A Parshall flume or other measurernent device

shall be installed at the head of the New Freld Canal to

measure the flow of water diverted bv Gunnison from

Twelve MiIe Creek into the New Field Canal.

1.1.5. A measurement device wi-t.h full-time recorder

sha1l be installed at t.he head of the Old Fiel-d Canal Eo

measure the cota] amount of water diverted bv Gunnison

into the Old Field Cana1.

L-I-7. Except as stated in paragraphs 1.1.1 and

)-.1 .4 . , each measuri-ng and recording device installed

under this provision shalI be installed at no cosi to

DMADC and shall, to the extent practicable, be maintained

in good, operable and accurate condition at all times

that Gunnison diverts water.

1.1.8. Gunnison shaI1 include an adequate description

of each measuring device, along with a survey description

of the location of each such device in its croof of

change on Change Application No. 63-4 (a15484) -
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1.1.9. The Sanpitch River Commissioner shall monitor

the measuring devices on a routine basis and keep an

accurate record of al-1 water diverted bv Gunnison. The

records of such diversions shalI be deemed public records

and all parties to this aciion shall, upon request, be

entitled to J,nspect and copy the recording device records

and aI1 reports made by the river commissioner.

I.2. Gunnison shall not store any water in Nine Mile

Reservoir except as provided under the Highland Cana1 Company

right. as set f ort.h at pages l-61 and L69 of the Cox Decree.

1.3. Gunnison shall not rrrigate more total acreage

through the Gunnison system under Change Aoplication No. 53-4

(a1548a) than the total acreage set out in Bacon's 'Froposed

Determination and adopted in t.he Cox Decree for the Gunnison

IrrigaEion Company, Highland Canal- Company, Inc. and New Field

Canal Co., Inc. rights and the individual rights described in

paragraph !.4, as limited in paragraph I.4- Gunnison shall

prepare maps for the purposes of fj-Iing proof of change

showing comparison of the Lotal irrigation acreage allowed

under the Cox Decree to the acreage to be irrigated under

Change Application No. 53-4 (al5484). Gunnison shalI provide
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DMADC a copy or copies of such final proof

sha1l pay the cost of reproducing the copy

maps obtained by it.

I .4 . Gunnison acquired the so- call-ed

rights " Iisted befow:

Name

l"lary C. Funk
El-mer A. Poulson
Charles P. Peterson
R.S. Yardley

Orson Wilkinson
Joseph Christensen
w.H- Gribble

Pafaranna i n

Cox Decree

l,70
r74
Ll6

L75

L t5
r78
L7I-L79

map or maps. DMADC

or copies of these

" individual water

State Engineer's
Water Rioht No-

55-3351
53 -3243
53-3045
63 -3248
63 -3249
63 -3250
o5-JU /Z

53 - 307'7

Gunnison included these rights as part of the water rights

affected by Change AppJ-ication Nc. 63-4 (a15484). These water

rights may be used by Gunnison in accordance with their

respective priorities under the Cox Decree, as set oLit in this

paragraph I.4-

r -4.r - As agreed by the stipulating parties:

A. Under the Fr.rnk right, the Cox Decree and Bacon,s

Proposed Determination (p. 198) aIlow diversion of

-37 c.f.s. from a spring that is tributary to the

Sanpitch River as the sole supply to irrigate 18 - z
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acres. Under the Menprandum Decision, the point of

diversion for the Funk right i-dentified in the Cox

Decree will be abandoned and the water diverted

from one or more of trhe measured points of diver-

sion listed above- The acreaqe listed in Bacon's

Determination will b'e abandoned and may be replaced

by addit.ional acreage irrigated under the Gunnison

system. Any diversion works used Lo deliver water

to the acreage previousl-y irrigated will also be

abandoned. The Mary C. Funk right was incorreccly

designated in Change Application No. 63-4 (al5484)

and the Memorandum Decision as State Enqineers No.

65-3348. The Memorandum Decision is hereby qmended

to include the correct designation of the Funk

Right as Water Right No. 65-335r.

B- The Cox Decree awa.rd for the Poulson right. (Cox

Decree, p. L74; Bacon's, p.202) a1lows diversion

from Twelve MiIe Creek or tributaries to it as the

sole supply for irrigation of 49.L acres of land-

Under the Memorandum Decision, the point of diver-

sion identified in the Cox Decree for t.he Poulson
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right will- be abandoned and the right di-verted from

one or more of the measured points of diversion

Iisted above in paragraph 1.1. The 49.I acres

identified in Bacon's Determination will- be irri-

gated under the Gunnison system.

C. The Wilkinson right (Cox Decree, p. L75;

Bacon's, p. 203 Iisted under "Ferqus

Bjerregaard") allows diversion of water from Twelve

Mil-e Creek as the sole supply to irrigate 58 .4

acres. Under the Memorandum Decision, the point of

diversion for the Wilkinson riqht as identified in

the Cox Decree will be abandoned and the riqht

diverted from one or more of the measured poj-nts of

divers j-on listed in paragraph 1 . 1 above. The

acreage Iisted in Bacon's Determination wili be

irri-gated through the Gunnison system.

D- The Yardley right (Cox Decree, p. T75; Bacon's

p- 2O3l allows diversion of water from seven

springs into the Spring Ditch as the sole supply

for irrigat.ion of 38-7 acres. Under the Memoran-

dum Decision, the points of diversion for the
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Yardley right identified in the Cox Decree wiII be

abandoned and the riqht diverted from one or more

of the measured points of diversion listed above in

paragraph 1.1. The acreage Iisted under this right

in Bacon's Determination will be irrigated through

Ehe Gunnison system-

E. The Peterson right (Cox Decree, p.I'78;

Bacon's, pp. 2O5-2061 aIlows diversion from the

Sanpitch River as a supplemental supply to irrigate

Iands already under the Gunnison system.

F. The Christensen right (Cox Decree p. 1-78;

Bacon's p- 206) aIIows diversion from the SanpiCch

River as the sole supply for irrigation... of 91 . 9

acres and as a supplemental supply Eo irrigate

certain lands under the Gunnison svstem. Under the

Memorandum Decision, the point of diversion for the

Christensen right identified in the Cox Decree will

be abandoned and the riqht diverted from one or

more of the measured points of diversion Iisted

above. The sole supply acreage listed in Bacon,s
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Proposed Determination will be irrigaced through

t.he Gunnison system-

G . The Gribble right ( Cox Decree pp - 17I - 1,7 9 ;

Bacon's p. 206) allows diversion from che Sanpitch

River as the sole supply for irrigaiion of 23 -L

acres and as a supplemental supply to irrigate

certain lands under t.he Gunnison svstem. Under t.he

Memorandum Decision, the point. of diversion for t.he

Gribble right identified in the Cox Decree wilL be

abandoned and the right diverted from one or more

of the measured points of diversion listed above in

paragraph 1 - 1. The sole supply acreage listed in

Bacon's Proposed Determination will be irrigat.ed

through the Gunnison system.

L.4.2. Gunnison may add the flow rate represented by the

Funk, Poulson, Wilkinson, Yardley, Christensen and

Gribble right.s to Gunnison's t.otal right to divert at its

measured points of diversion listed above so long as and

to the extent. Lhat.:

A. An equal flow of water is being produced at the

source from which each such respective right added
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t.o the diversion rate was historically diverted, up

Lo the amount provided in the Cox Decree,' and

B. Gunnison has sufficient water stored in

Gunnison Reservoir to satisfy Gunnison's storage

riohr for the balance of the irriqation season.

L.4.3. Gunnison may add the acreage specified in

Bacon's Proposed Determination for each of the sole

supply rights, except the Funk right, to t.he acreage

decreed for the Gunnison Irrigation Company, Highland

Canal Company, Inc. and New Field Canal Co., Inc. in the

Cox Decree, subject. to the following:

A. The acreage historically irrigated under the

Funk right and the diversion works will be aban-

doned and the acreaqe replaced as described in

paragraph 1.4.1.A.

B. Based on Gunnison's representations that: (1)

under its current method of operation, Gunnison has

added the acreage previously irrigated under the

aforesaid individua] rights designated as sole

supply rights to the total acreage irrigat.ed under

the Gunnison system; (2) Gunnison has proportion-
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ately increased the quantity of water delivered to

all of its shareholders when st.reamflow conditions

permitted diversion of the additional water;

(3)when streamflow was not sufficient to diverL

water under said rights, Gunnison reduced the

quanti-ty of water delivered to all of the share-

holders proportionately rather than to require a

few shareholders to cease irrigat.ing; and ( )Ehat.

to avoid expanding Gunnison's consumptive use of

water, individual shareholders ceased irrigation of

certain portions of their land and applied the

available wat.er to the balance of their land;

Gunnison may continue this method of operation,

subject to the following administrative require-

ments:

(i) If Gunnison's proof of change under Change

Application 53-4 (a15484) claims the right to

irrigate tocal acreage for aII of the righcs

IisL.ed in Change Application 63-4 (a15484)Ehat

is less acreage than Lhe total amount decreed

to the Gunnison Irrigation Company. the High-
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land Cana} Company and the New Field Canal

Company under the Cox Decree and Bacon's

Proposed Determination, then Gunnison's cur-

renL method of operation as set forth in

paragraph I.4 -2 (B) (1) above shalI apply and

nothing more shall be required with regard to

the administration of the individual sole

supply rights.

(ii) If Gunnison submits proof of appropria-

tion under Change Application 63-4 (a16484)

for total irrigated acreage gfreater than that

decreed for the Gunnison Irrigation Company,

Highland Canal Company and the New Fie.ld Canal

Company rights under the Cox Decree, but less

than or equal to the total of those rights and

the acreage decreed for the individual sole

supply rights, Lhen during those periods of

time when Gunnison is unable to add the indi-

vidual sole supply rights to its diversion

raEe under the criteria set forth in paragraph

I.4.2 above, Gunnison will remove acreage from
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irrigation during said periods of time and to

the extent that water is not available. In

order to assure that there is no unlawful

expansion in the consumptive use of water,

Gunnison sha1l, prior to June 15 of each year,

provide written notice to the Sanpitch Rj_ver

Commissioner designating the acreage which is

to be removed from irrigation as required

herein -

L.4.4. The fl-ow rate of the peterson supplemental

right shalr not be added to Gunnison's diversion riqhc-

The acreage historicarry irrigated under the peterson

right was part of the land irrigated by the Gunnison

system under the cox Decree and may be incl-uded as part

of the rand so irrigated under the Memorand.um Decision-

1.4 - 5. The Sanpitch River Commissioner shall verify

that. the conditions of this paragraph 1.4. have been met

prior to such frow rates or acreages being added to

Gunnison's water rights. The sanpitch Rj-ver Commissioner

sharl check the source or sources from which each of the

individuar right.s was historicarry diverted at. intervars
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of not more than 30 days, or such shorter j-ntervals as

the State Engineer may direct., during any time that

Gunnison relies on such source for an increase in iCs

diversion right or irrigated acreage.

L.4.6- Gunnison shall comply with paragraph 1) on page

5 of the Memorandum Decision with respect to each of the

foregoing individual rights. Paragraph 1) on page 5 of

Lhe Memorandum Decision states:

The flow rate, period of use, and
priority of water rights distributed
in this change will not be altered-
The amount of water the applicant
can divert under this change will be
based on the period of use, and
priority of the underlying rights
upon which t.his change is based.

1.5. Based on the Stipulation:

1.5 - 1. The First Claim and Second Claim of the

Amended Complaint fil-ed by DMADC on or about May

10, 1993 are hereby dismissed with prejudice and on

the merits.

L.5.2. The Third Claim of said complaint is hereby

dismissed, with prejudice, &s to claims based on

water diverted or used prior to the date of Ehe
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St.ipulation, but without prejudice to any claim

arising after the date of the Stj-pul-ation or to any

of the remaining claims of DMADC in these consoli-

dated actions -

1.5.3 . The Seventh C1aim of DMADC,s complaint

should be and is hereby dismissed as to the State

Eng:ineer, but. not as to the State of Utah acting

through the Board of Water Resources.

1.6. The Court approves and adopts the statement

intent of the parties to the Stipulation as set out

paragraph 1.5 of the Stipu)-ation.

L.'7 No provision of the Stipulat.ion shall preclude

State Engineer from issuing such orders, instal.ling

reguiring instarration of water regulation or measuri-ng

devices or taking such other actions consistent wich the t.erms

of this order as the state Eng'ineer deems necessary to fulfirl

his statutory duties in administering the waters of the

sanpitch River and its tributaries - Nothing contained in the

stipulation or this order shal1 constj-tute a waiver on the

part of any party of their ri-ght to seek judiciar review of

of

in

the

or
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any State Engineer administrati-ve order or regulations in a

manner authorized by 1aw.

2. Other Issues Not Affected. AIl other claims set forth in

the respective pleadings in Cases No. 930500316, 930600311 and

930500418 in the above Courl remain at issue and no stipulation or

settlement of such issues shall be contemplated or inferred by the

items set forth in this Order.

3 - Int,erpretaEion of STfPULATION-

Stipulation drafted it as a joint effort.

parties to the

No inference or

construct.ion of the language should be made for or against any

party should any part of the Stipulatj-on be found to be ambiguous -

DIt'T

RICHARD WADDINGHAM
WADDINGHAM & PETERSON
Attorneys for Deseret Irrigation
Company, MeLville Irrigation Company,
Abraham Irrigation Company,
Delta Canal Company and
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Central Utah

General

\
Wat.ep

/Ua
JOHN H. MABEY, JR.
Assistant Attorneys

D. BRENT ROSE

CLYDE, SNOW & SORENSON
Attorneys for Gunnison
Irrigation Company

Company

Engineer
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