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IN THE MATTER OF APPLICATION ) SALT LAKE

TO CHANGE POINT OF DIVERSION AFFIDAVIT OF PROTEST

AND POINT OF USE GUNNISON )
IRRIGATION COMPANY
APPLICATION NO. 63-4 (al6484) )

STATE OF UTAH
COUNTY OF
CECIL BOWN, DWIGHT MALMGREN, CLYDE L. DORIUS the board of
directors of the Gunnison-Fayette Irrigation Company and said
company's stock and shareholders, makes this affidavit of Protest
for and on behalf of said pProtesting company and its stock and

shareholders against the granting of said change of point of

Engineer of the State of Utah.
Affiant as grounds of said Protest alleges that:

l. The said Protesting corporation is an irrigation company

2. Said Protesting corporation together with its

8tockholders and shareholders are the owners, cperators, and




users on the san Pitch River and its tributaries, including; six-

Mile Creek, and Twelve-Mile Creek. In addition, these

Protestants are owners of certain direct flow rights., said

rights to use said waters were confirmed‘ by the terms and

conditions of the decree entered in 1936, entitled Richlands

Irrigation Company, a corporation, Plaintiff, -yg- west View

Irrigation Company, et al, Defendant In the Fifth Judicial

District Court of the State of Utah in and for the County of
Millard, "commonly known as the Cox Decree or the Sevier River
M

Decree".

3. All waters of the San Pitch River are now fully

appropriated for specific lands and this fact has been judicially
determined by the Supreme court of the State.of Utah.

4. That the above~-numbered Change Application attempts to
divert water from the San Pitch River, Gunnison Reservoir, Nine-
Mile Reservoir, Twelve-Mile Creek and Six-Mile Creek into the
Highland canal Company to irrigate lands in which Gunnison
Irrigation's Priority rights have not been decreed for such use.
That said Change Application will impair the existing rights by
diminishing the quantity and degrading the quality of water
accruing to these Protestants, Applicants, Gunnison Irrigation
Campany's, Change Application, is for the sole purpose of giving
awayrto Highland canal users or otherwise disposing of surplus
water to the injury of the Protestants herein. Gunnison

Irrigation's application is attempting to increase their demand

subsequent to Protestants interveninq right, which was granted
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before Gunnison Irrigation's original demand increaseqd, See
Jensen vs. Birch Creek 289 P 1097, Gunnison Irrigation VS,

Gunnison Hj hland Canal Company 174 P 852, Manning vs. Fife 54
——=2230n Highl
111.

dam, Storage, or Gunnison Reservoir were constructed, The

footnotes of section 73-3-3 Utah code Annotated (1953) state as

follows:

See Eastbench Irrigation VS. Deseret Irrigation 271 Pp.24 449,

6. Protestant, Gunnison-Fayette Canal Company, has a right
to the waters of Six Mile Creek for irrigation beginning March
ist, This Priority jg Prior o Mantji Irrigation (1899) or

Highlang Canal Company (1896). Applicant, Gunnison Irrigation's,

is the only company or appropriator that hag the right to use
irrigation'during the month of March €ach year, which includeg
the san Pitch River, Twelve-Mile Creek ang Six-Mile Creek.

7. The above-numbered application attempts tgo increase its

irrigated acreage fronm 8347.5 acres to 13,849.30 acres together
with increasinq the irrigating Season frop April 3 through

3.
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October 1 to Apri. through November l." Protestant's irrigating
Sseason is from March 1 to October 1 , That said Change
Application to increase the acreage and irrigating season is for
the sole purpose of disposing of Applicant's excessive and
surplus water to the Highland canal users, which demanded
increase has come aSs a result of the mergers of Gunnison
Irrigation and Highland canal Company which increased use is
subsequent to Protestants herein intervening rights and
priorities. The existing and decreed rights of Protestant will
be diminished, impaired, adversely affected and Protestants will
suffer irreparable damage.

8. Applicant, Gunnison Irrigation does not have ap
unlimited right to the use of water. Applicant is subject to a
reasonable limitation of its right for the benefit of junior
appropriators. Applicant has increased its demand and use of
water by acquiring and merging the Highland canal Company, a
junior appropriator to the Protestants herein, for the Sole
Purpose of giving away or otherwise disposing of its surplus
water and Applicants increase in demand is subsequent to
Protestants intervening rights herein.

9. Protestant herein objects and Protests to Applicant's
claim to stock watering from April 1 to October 31 for 7500 head
of livestock on the grounds Applicants do not have livestock in
Such numbers and Protestants Specifically object to Applicant

using any domestic and stock watering rights for irrigating
Purposes.
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10. Protestants herein are entitled to have the stream
conditions maintained substantially as they existed at the time
rights were appropriated to the Protestant herein in 1882.
Protestants herein specifically object to applicants storage
methods and measurement of waters and spécifically request the
State Engineer impose the following conditions, restraints, and
enforcements upon Applicant, Gunnison Irrigation company, as
follows:

a. That the lower San Pitch water commissioner measure

the water, keep records, and deliver the water Pursuant

to the vested rights, priorities and conditions imposed

by the state Water Engineer. Applicants be restricted
from assuming the duties of the water commissioner.

b. All waters from all tributaries stored ip Gunnison
Reservoir be measured prior to entering Gunnison
Reservoir.

€. Gunnison Reservoir be drained each year as provided
under the Cox Decree and not be allowed Lo store water

Year to year.

d. Applicant, Gunnison Irrigation, be restrained from
storing water during the irrigation period.

e. Applicant, Gunnison Irrigation, be restrained from
diverting water by underground pPipeline or other means
to the Nine-Mile Reservoir, either from Gunnison

Reservoir or Six-Mile Canyon. Applicant has no Storage

rights in Nine-Mile Reservoir,
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. Six-Mile Creek stream be measured prior to entering
any storage facility after March 1, then refilling the
reservoir in violation of Protestant, Gunnison-
Fayette's, appropriated rights.

g. Protestant, Gunnison-Fayette Canal Company has a
vested right to the waters of Six-Mile Creek with
pPriorities prior to Manti Irrigation Company or
Highland canal Company. Protestant, Gunnison-Fayette
Canal Company's, irrigation season Starts March 1st of
each and every Year and Manti Irrigation should not be
allowed to refill their reservoir after March 1st.

h. Applicant, Gunnison Irrigation Company, be
restrained from diverting water from Twelve-Mile Creek
to fill its numerous irrigation Storage ponds before
April 1.

i. Applicant, Gunnison Irrigation Company, be
restrained from using domestic and stock watering
rights for irrigation purposes.

J. Applicant, Gunnison Irrigation Company, be
restrained from use of the New Field Canal or any other
canal without obtaining a change application.

k. The State Water Engineer pursue Applicants'

pPrevious and current violations of section 73-3-3 ytah

Code Annotated (1953) (9) in which it states:

"Any person who changes or who attempts to change a
point of diversion, place, or burpose of use, either
Permanently or temporarily, withoute firat applying to
the state engineer in the manner provided inp this

6
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section: '
(a) obtains no right: and
(b) is quilty of a misdemeanor, each day of

the unlawful change constituting a separate
offense, Separately punishable."

11. In 1968 Applicant, Gunnison Irrigation Company, and
Protestant, Gunnison-Fayette Canal cCompany, received judgment
from the District Court of Sanpete County, which was affirmed by
the Utah Supreme Court and is attached hereto and by this

reference incorporated herein, in which the court specifically

ordered that:

"(1) The Plaintiff (Protestant) is entitled to divert
and use 25 c.f.s. 9f the qforesaid 40 c.f.s. of water

and its tributaries, Six-Mile Creek and Twelve-Mile
Creek, awarded to Highland canal Company, Inc. (now
merged into the Defendant (Applicant) corporation), in
Paragraphs (a) through (d) at Pages 166-167 of the
Printed edition of the Cox Decree.

(2) That after those rights awarded to the Defendant
(Applicant) and its Predecessors by the Cox Decree are
filled, the Plaintiff (Protestant) shall be entitled to
divert the remaining 15 c¢.f.s. of its decreed 40 c.f.s.
before the Defendant (Applicant) (and its constituent
corporations) are to divert any additional waters,"

12. The Applicant, Gunnisen Irrigation Company, by its
application herein is attempting to circumvent the decrees of the

District and Supreme Court to Supply water to the merged Highland

Canal Company users. Said application of Gunnison Irrigation

Company impairs Protestant's intervening-decreed rights which are

Prior to the merged Highland Canal Company rights and pPrior to

Applicant, Gunnison Irrigation Company's, demand for increased

use. See Jensen vs. Birch Creek 289 P 1087 (1930).,

13. In v ife 238 111 (1898) the Utah Supreme
7



Court held,

"for he cannot waste, gjve away, or Otherwise dispose
of surplus water to the injury of

"prior appropriator of water...may not so increase use
S to deprive Subsequent appropriators rights
£ ;

a
acquired pe Ore such lhcCreased use, "
15, In Gunnison Irrigation Companz Vs. Gunnison Highlang
Canal Compang 174 p 52 (1918) the Supreme Court ruled,

"The rights of a Prior dPPropriator are Mmeasured and
limiteq by the €xtent of his appropriation to
beneficial use, and jf he diverts Mmore water than he jg
€ntitled to for Seasona] use he MUst return such
Surplus o the Stream for the yge of subsequent
appropriators.”

le. If change applicatigp is granted, the existing and
decreeqd rights of Protestantg Will be diminished, impaireqd and
adversely affected and the Protestantg will Suffer irreparable
damage.

WHEREFORE, Protestant, Gunnison-Fayette Canal cOmpany, and
its shareholders respectfully Fequest the above—numbered Change
Application be denjeqg and rejected, Protestant hereby requests
hearing on  the above-numbered Change APplicatiop at which
Applicant, Gunnisop Irrigation Company, and Protestant, Gunnison-
Fayette Canal Company, Present evidence in Support of their

Tespective positions, and that following said hearing, said



In witness whereof,
caused its corporate name an
duly authorized officers thi

BOARD OF DIRECTORS, GUNNISON

IZ‘f’ V) /ﬁm.u’){/

Gunnison-Fayette Canal Company, has
d seal to be hereunto affixed by its
S _ "™ day of January, Aa.D. 1992,

~FAYETTE CANAL COMPANY
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CECIL BOWN
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DWIGHT MALMGREN

(Corpqrate Seal)
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CLYDE L. DORIUS
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Oon the \TQ day of January, A.D. 1992, personally appeared
before me CECIL BOWN, DWIGHT MALMGREN » and CLYDE L. DORIUS, who
being by me duly sworn did say, each for himself, that he, the
said, CECIL BOWN, DWIGHT MALMGREN, AND CLYDE L. DORIUS are the

company by authority of a

and said CECIL BOWN, DWIGHT MALMGREN and CLYDE L. DORIUS each
duly acknowledged to me that said company executed the same and

that the seal affixed is the

My Commission Expires

A\IFBf:ﬂ(;:

seal of sfid rpor on.
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NOTARY PUBLIC ~
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