OLsEN, Mclrr & CHAMBERLAIN

ATTORNEYS AT LAW

TEX R OLSEN 225 NORTH 100 EAST TELEPHONE 801-896-4461

KEN CHAMBERLAIN - -
Fooriorricelsoxl o0 TELEFAX 80I1-896-5441

K L MCIFF

RICHARD K CHAMBERLAIN RICHFIELD, UTAH 84701

November 20, 1991

Gunnison Irrigation

c/o0 Eugene Jensen

200 West Jensen Lane
Centerfield, Utah 84622

Re: Review of Water Rights
Gentlemen:

Pursuant to your request, we have examined your water rights
in light of a question raised by the State Engineer regarding a
competing right belonging to the Gunnison/Fayette Canal Company.

As a preface to examining the competing rights, we have set
forth certain basic principles established in the Cox Decree which
is the controlling document.

PLACE OF MEASUREMENT

The Cox Decree provides, ". . . all waters herein decreed shall
be and are hereby placed upon headgate duty, and the place of
measurement of all waters herein decreed shall be as near the point
of diversion as is practicable."!

FULL SATISFACTION OF PRIOR RIGHTS

The Cox Decree further provides, ". . . all waters shall be
measured to the owners and the users thereof as of their respective
dates of priority so that each user or owner of the waters herein
decreed shall be assured that his right will be satisfied in full

before any subsequent appropriators shall receive any water
whatever."

Cox Decree, Page 230. Photocopy of selected pages attached as Exhibit "A".
Cox Decree, Page 230.
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GUNNISON'S RIGHT TO DIVERT AND USE

Exclusive of the Highland Canal Company rights, which were the
subject of a prior lawsuit,® the Gunnison Irrigation Company
(hereafter Gunnison) is the owner of several rights to divert and
use waters of the Sanpitch River and its tributaries. Its rights
include those initially decreed and others which it has
subsequently acquired. The rights vary during different periods
of the irrigation season. While most of the rights commence on
April 1st, the maximum right is achieved during the period
following May 1lst. Its rlghts for the period beginning on that
date, the priority and origin are as follows:

a. 145 c.f.s., 1860 priority, Gunnison Irrigation
Company *

b. 1 c.f.s., 1860 priority, Gunnison Irrigation
Company (Morrison Tunnel)

c. 2.1518 c.f.s., 1860 priority, Gunnison
Irrigation Company (Nine Mile Creek)

d. 2.5 c.f.s., 1860 priority, Gunnison Irrigation
Company (domestic and stock water)

e. .98 c.f.s., 1860 priority, Gunnison Irrigation
Company .

£. .75 c.f.s., 1862 priority, Charles R. Peterson °®

g. 1.25 c.f.s., 1864 priority, Joseph Christensen '

Gunnison/Fayette Canal vs. Gunnison Irrigation Co., 448 P.2d 707 (Utah 1968).
Cox Decree, Page 176.
Cox Decree, Page 176.
Cox Decree, Page 176.
Cox Decree, Page 177.

© 00 N O o A

Cox Decree, Page 169.

10 Cox Decree, Page 178. Acquired by Gunnison during or about 1955.

Cox Decree, Page 178. Acquired by Gunnison during or about 1955.
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h. .50 c.f.s., 1866 priority, Elmer A. Poulson !

i. 1.25 c.f.s., 1864 priority, W.H. Gribble !?

j. 32 c.f.s., 1878 priority, Newfield Canal '

k. .37 c.f.s., 1880 priority, Funk's Springs

1. .77 c.f.s., 1881 priority, R.S. Yardley '

m. .50 c.f.s., 1886 priority, R.S. Yardley ¢

The Cox Decree divides Gunnison's irrigation season into three
periods, (1) April 1st to June 15th, (2) June 15th to October 1st,
(3) October 1lst to November 1lst. During each of these periods,
Gunnison is entitled to the quantities provided in the Decree plus
the quantities represented by the secondary rights which it has
acquired. The total quantity of water which Gunnison is entitled
to use during any given period can be determined by converting the
cubic feet per second to acre feet. As will appear hereafter, the
total acre feet during any given period can be drawn and used at
will during that period.

STORAGE RIGHTS

The Gunnison Reservoir storage right is 20,264.2 acre-feet
with an 1860 priorigy. The storage is from January l1lst to December
31st of each year.! The storage right is identified separately
from the use right. Under the Decree, Gunnison has a "first right"
to certain waters to satisfy not only its right to divert and use,

11

12 Cox Decree, Page 174. Acquired by Gunnison during or about 1988.

18 Cox Decree, Page 178. Acquired by Gunnison during or about 1968.

Cox Decree, Page 175. Owned by Newfield until fully merged in Gunnison in 1963. This is a high-
water riglit; and is secondary to the rights of Mayfield Irrigation Company.

15 Cox Decree, Page 170. Acquired by Gunnison during or about 1973.

16 Cox Decree, Page 175. Acquired by Gunnison during or about 1988.

7 Cox Decree, Page 176. Acquired by Gunnison during or about 1988.

Cox Decree, Page 176.
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but also its right to store "to the extent [the water is]
available".'®

STORAGE VS. DIVERSION AND USE

Under the plain language of the Decree, Gunnison is not to be
charged with the water it stores, but rather the water that it
diverts and uses. With respect to the stored water, the Decree
provides,

", . . storage water is released into the natural channel
of the Sanpitch River and from there diverted into the
Gunnison Irrigation system at the points described in
paragraph (a) and used as a supplemental supply to satisfy the
rights herein decreed".

When this language is considered in 1light of the general
principles set forth above, it is clear that Gunnison is not
charged until the water is diverted from the Sanpitch into
Gunnison's canals or ditches. The points of diversion described
in the said paragraph (a) of the Decree are all below the
reservoir; hence the measurement is at these points.

The Decree goes on to state that it is the "withdrawals" with
which the Irrigation Company is charged rather than the water
placed in storage:

Said storage is supplied from the Sanpitch River and Six
Mile Creek and the water thus stored may be withdrawn and used
and the reservoir refilled, but all such withdrawals to be
charged up to the direct flow rights herein provided for.

It appears that the only limitation on the Company's right to
refill the reservoir at any time during the calendar year is the
requirement,

"That all of the water stored as herein before provided
shall be exhausted each season in supplying the rights set out

18

19 Cox_Decree, Page 177.

Cox Decree, Pages 176-177.
Cox Decree, Page 177.
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in paragraph (a) [the flow rights]».?

The fact that the Decree places the limitation on "use" rather
than "storage" is further made clear in the following language,

"provided, that the right to the use of water from the
said sources, including the waters released from storage,
shall not exceed the award herein made in paragraph (a) [the
flow rights] hereof, and the right to water for culinary and
domestic purposes set out in paragraph (f) hereof . . . n?

GUNNISON/FAYETTE CANAL RIGHT
The Decree contains the following language:

"To the Gunnison/Fayette Canal Company, a maximum of 40
second feet of the water yielded by the Sanpitch River above
the intersection of Gunnison/Fayette Canal and Sanpitch River
after all prior rights are satisfied above the said
intersection of said Sanpitch River and the said
Gunnison/Fayette Canal, to be used from March 1lst to October
1st on lands under the Gunnlson/Fayette Canal system north of
the Sanpitch River."?

The foregoing appears as Subsection D under a section of the
Decree dealing with "Well Rights". It is not identified with the
decreed rights of Gunnlson/Fayette and no priority is assigned to
the right. It appears to have arisen as an afterthought, which a
brief review of its history confirms.

The Gunnlson/Fayette right surfaces in Claim No. 387 filed
in the District Court in Millard County in the Richlands Irrigation
Co. Vs. Westview Irrigation Co., which resulted in the Cox Decree.
It is a diligence claim filed in February of 1922. The claimed
water right is described as follows:

21
Cox Decree, Page 177. This would not necessarily preclude "holdover storage”, but presumedly the same
would have to come from a fallure to use the full decreed acre feet during the preceding season. Such "holdover” would
not interfere with lower-priority rights and may actually foster the enjoyment of those rights during the succeeding season.
The natural consequence of a full reservoir is a greater likelihood of higher downstream flows during the early season, thus
potentlallgzbeneﬁtmg low-priority rights.

Cox Decree, Page 177.
23

. Cox Decree, Pages 198-199.
4

A photocopy is attached as Exhibit "B".
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"Also to 40 second feet of water from Sanpitch River
during the high-water period commencing about May first and
ending about July first, diverted into its canal at the dam
commonly known as the Fayette Canal Dam across Sanpitch River,
. . . when, during said above-named period, there is water in
said Sanpitch River available at said point. Said last above
named claim to water is based upon a necessary and beneficial
use thereof diverted at the above mentioned point and used for
a period of more than twenty five years, and has been applied
to irrigate the lands under said Fayette Canal during said
period by the stockholders of the Gunnison Fayette Canal
Company and their predecessors in interest, and has been used
in connection with and supplemental to the decreed rights
above mentioned; and the same is not more than sufficient, in
addition to said decreed rights, for the proper beneficial
irrigation of the lands under said during said period.

The claimed right was completely excluded from the proposed
determination of water rights on Sevier River System by the State
Engineer, George Bacon, filed February 21, 1926.%% wWith respect
to this claimed right, Gunnison/Fayette filed an objection to the
proposed determination stating,

"That in addition to the rights set forth in subparagraph
317 out of the Sevier River, the defendant claims a diligence
right of 30 Sec. Ft. out of the Sanpitch River at a point
where the defendant's canal crosses the said Sanpitch River."*

Shortly after filing the foregoing objection and on August 4,
1926, Gunnison/Fayette filed an Amended Objection in which it
described the right as follows:

Also 40 second feet of water from Sanpitch River during
the high-water period commencing about May first and ending
about July first, which water this claimant and defendant
diverts and is entitled to divert into its canal at the dam
commonly known as the Fayette Canal Dam across Sanpitch River,
. . . when during the above period there is water available
at said point. The claim to this water is based on a
diligence right acquired by this defendant and claimant and
its predecessors in interest by the beneficial use thereof for

25
See paragraph no. 317 on page 100 of proposed determination in which is set forth the rights of the
Gunnisonégayette Canal Company.

A photocopy of the objection is attached as Exhibit "C".
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more than 30 years, and such water has been used in connection
with and supplemental to all of the decreed rights of this
defendant and claimant and its stockholders."?

It can thus be seen that the claimed water right is not a
"decreed right", but a "diligence right" with a claimed use of 25
years prior to filing Claim No. 387 in February of 1922 and a
claimed use of 30 years as set forth in the amended objection filed
on August 4, 1926. Based on either document, the claimed right
dates only to the late 1890's. '

It therefore appears that between the filing of the proposed
determination by State Engineer Bacon and the issuance of the
Decree by Judge Cox, the water right in question found its way into
print. There is no known explanation for why it was included under
an obscure section dealing with "Well Rights" nor why there was a
failure to mention prlorlty. Perhaps the solutlon, if not the
explanation, is found in the express prov1s1on that this right
comes into play only ". . .after all prior rights are satisfied
above the said intersection of Sanpitch River and said
Gunnison/Fayette Canal. . 7

With the exception of the Highland rights, which were not
listed above and whlch were the subject of spe01f1c litigation
between these partles, 8 the Gunnison/Fayette right arising from the
diligence claim is junior and inferior to all of the other Gunnison
rights including its storage rights which have an 1860 priority.

IMPACT OF LITIGATION

The following review of litigation should not be taken as
compromlslng Gunnison's position that the plain language of the
Decree gives Gunnison a "first right" to "use" and also to "store"
water. The limitations of these rlghts are set forth in the
language of the Decree and do not require supplemental material to
construe.

With the foregoing caution, we proceed hereafter to examine
litigation which has related to Gunnison's rights. With the

A photocopy of the Amended Objection is attached hereto as Exhibit "D".
Cox Decree, Page 198-199.

Gunnison/Fayette Canal Co. vs. Gunnison Irrigation Co., 22 Ut 2d 45 (1968).
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possible exception of the inconclusive testimony of John M.
Knighton in a collateral hearing, the litigation appears to support
the Decree as heretofore construed.

THE RICHLAND CASE

The official position of the Irrigation Company in the
litigation resulting in the Cox Decree was set forth in its objection
to the proposed determination of the State Engineer.

"The state engineer has failed and neglected to recommend
that this defendant have the privilege of re-filling the
Gunnison Reservoir in the springtime after drawing off water
for early irrigation so long as the said company does not
exceed the quantity of water which it is recommended should
be awarded to it. The fact is that it has been the practice
of the Gunnison Irrigation Company to re-fill its reservoir
annually when there has been water available during the spring
flush of high waters for such purpose and it has been
necessary almost annually to draw from the said reservoir on
or about the 1lst day of April and through the month of April
until the high waters begin to flow from the canyon streans,
after which, and while the water has been available for such
purpose, the said reservoir has been re-filled each and every
year when the water has been available for such purpose, and
this has been the uniform practice of the said company for a
period of about 40 years continuously next prior hereto, all
of which this defendant is ready and prepared to show.

That by decree of this court, this defendant be given the
right annually to re-fill from the high waters of the Sanpitch
River and Six Mile Creek the Gunnison Reservoir after having
drawn from the said reservoir prior to the high water season
for irrigation purposes so long as this defendant does not use
water in excess of the quantity proposed to be decreed to it
from all of the sources mentioned in the said proposed
determination of the said state engineer."

The quoted language appears over the signature of John M.
Knighton, President of the Gunnison Irrigation Company. Sometime
later, the said Knighton apparently appeared as a witness on behalf
of the Newfield Canal Company. At first blush, Knighton's
testimony appears directly contrary to the official position of the

29
A photocopy is attached as Exhibit "E".
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irrigation company as recited in the language above. A more
thorough reading indicates Knighton may not have understood the
full import of the gquestions. It further appears that the
questions were so awkwardly phrased that the answers become
inconclusive. Knighton affirms that the Irrigation Company had
complied with the Decree in the case of Gunnison Irrigation Co. vs.
Gunnison Highland Canal Co. (discussed below). He states that the
company does not claim any right to re-fill the reservoir if by so
doing it would increase the "flow" in excess of 145 second feet
(plus stock watering etc.). It is unclear if Knighton really
understood what he was being asked. The difficulty with the
questions as well as the answers can be seen in this exchange:

Q: "And you wouldn't claim any right to fill your
reservoir if in doing so it required, or in any way
changed or reduced the flow of water in excess of 145
second feet?"

A: "That is all we claim. I would like to make a
statement with respect to the operation of the reservoir that
the Judge may fully understand the conditions. As I stated,
any years we could tell by the snow fall in the valley, or our
watershed whether we are going to fill our reservoir or not
by the time our storms come from the mountains, after we have
drained it for the first irrigation season, you can tell how
much we are going to have to store, and if the waters run
short, in order to store it, we may have to hold up a little
water to mature our crops, but not to exceed 145 feet, and the
two and a half we are allowed, we try to protect ourselves
that way."

Knighton appears to be mentally locked on Gunnison's "flow
rights" and its commitment to not use more water than it has
beneficially appropriated. The portion of his testimony which can
be construed to the contrary, cannot overcome a hundred years of
uniform practice. Since the Richland case resulted in the Cox
Decree, the language of the Decree governs and this inconclusive
testimony should not be given much credit.

THE HIGHLAND/PETERSON LITIGATION

This litigation commenced some time during the first decade

31
A photocopy of the Knighton testimony is attached as Exhibit "F".
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of the 20th Century, involved two appeals to the Supreme Court and
did not conclude until 1929. The Gunnison Irrigation Company was
the plaintiff. There were numerous defendants including the
Gunnison Highland Canal Company and one Charles Peterson, each of
whom became a moving party in the two Supreme Court appeals. The
opinion in the first appeal bears Highland's name and the opinion
in the second appeal bears Peterson's name.

I.

The focal point of the Highland/Peterson litigation was the
relationship between Gunnison's storage, including the right to
re-fill, and the secondary rights of Peterson, and others, and the
tertiary rights of Highland. The precise issue in the first
decision dealt with the meaning of the language regarding payment
which was included in the following paragraph from the District
Court decision:

" (2) That whenever in the opinion or judgment of the said
commissioner the annual flow of the waters of Sanpitch river
and the tributaries, together with the water stored in the
reservoir of the plaintiff, will be more than sufficient to
supply the claims of the Plaintiff, together with other rights
that are not disputed in this case, the excess may be measured
out by the plaintiff, under the direction of the commissioner,
to the defendants on the defendants paying or guaranteeing to
the plaintiff such price as the parties hereto may agree upon;
or, if agreement by them cannot be reached, then to be fixed
by the commissioner.®

None of the parties nor the District or Supreme Court appear
to question Gunnison's right to utilize its full decreed right
while at the same time, storing the high-water runoff for use later
in the season. In fact, that was recognized as the very purpose
of constructing the reservoir. In the Highland decision, handed
down in 1918, the Supreme Court states:

", . . The Sanpitch river, in common with most of the
small streams of the arid regions, has excessively high waters

31
The two cases are: Gunnison Irrigation Co. v. Gunnison Highland Canal Co, 174 Pac. 852 (June 12,
1918), a photocopy attached as Exhibit "G"; Gunnison v. Peterson, 280 Pac. 715 (May 9, 1929, Rehearing denied Oct. 1,
1929), a %}éotocopy attached as Exhibit "H".

Gunnison Irr. Co. v. Gunnison H. C. Co., 52 Utah at 352.
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in the early part of the irrigation season, much more than
sufficient in volume to satisfy the needs of the respondent

[Gunnison] at such time; but the flow of the river later in
the season is insufficient to supply the respondent's later
needs. Therefore in 1888 the respondent constructed a
reservoir across the channel of the Sanpitch river for the
purpose of storing from the excessive flow of the early season
an amount of water in excess of its needs for that time, but
to be used during the low-water period to follow. After the
construction of this reservoir the defendants below and the
appellant also acquired by appropriation and application to
a beneficial use upon their lands, respectively, secondary and
tertiary rights to the use of such waters of the streams in
question as were in excess of the amount appropriated and
beneficially applied by the respondent".

The question before the Supreme Court concerned the water in
the reservoir in excess of Gunnison's full footage entitlement for
the irrigation season as set forth in the Cox Decree. Highland,
owner of the tertiary right, contended that when the reservoir
contained an adequate quantity to deliver Gunnison its full decreed
right, then upon "payment" to Gunnison of an equitable fee for the
use and upkeep of the reservoir, it should be delivered water not
belonging to prior appropriators (the secondary rights). Gunnison
on the other hand contended that if there was water in the
reservoir in excess of that required to satisfy its flow rights
over the course of the irrigation season, then it should be
permitted to sell the excess, arguing that this was the meaning of
the lower court's reference to "payment".

The Supreme Court held that Gunnison could not sell the excess
for the reason that such would constitute an expansion of what it
had "beneficially appropriated". The Supreme Court concluded that
Highland could not compel Gunnison to store water for it, nor could
Gunnison store water in excess of its right and then compel
Highland to make payment for the same. If an agreement could be
reached, the lower Court could appoint a commissioner to supervise
the release of the waters in the proper amounts and according to
priorities. If not, Highland could commence an action to condemn
a right to common use of the reservoir, a right which would
presumedly depend upon the availability of space above that
required by Gunnison to meet its needs throughout the irrigation
season, and further, if there were water available for delivery to
Highland given its priority.

I am unaware of any agreement having been reached between
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Gunnison and Highland pursuant to the suggestion of the Supreme
Court and it is further clear from the District Court file and the
later Supreme Court decision that no commissioner was ever
appointed. Following the remand, the District Court under date of
December 31, 1920 entered Findings of Fact and Conclusions of Law™!
which re-enforced the superiority of Gunnison's right to "divert
and use" as well as its right to "impound and store". Consistent
with the Cox Decree, the District Court sets out the specific flow
rights during the various times of the year® and then identifies
the storage right as follows:

"For the purpose of providing and insuring an adequate
quantity of water to supply the plaintiff's uses, as above
set forth, the said plaintiff has the right to impound and
store waters from all available sources in its said reservoir,
each year preferring such available periods for storing, when
the defendants herein are unable to use any of said waters
decreed to them for irrigation purposes."®

The District Court goes on to state,

"That the rights of the said plaintiff, as herein
described, are superior and paramount to any right of the
defendants to the use of said waters or any part thereof . "y

The superiority of Gunnison's rights is not limited to its
flow rights, but, as noted, includes its "right to impound and
store waters from all available sources" as a means of "insuring
an adequate quantity of water to supply the plaintiff's uses, as
above set forth [to-wit its full diversionary and use entitlement
for the year as set forth by the Highland Court and later included
in the Cox Decree.)".

The Court went on to identify the "secondary rights",
including the rights of Peterson and others, and then identified
the tertiary rights belonging to Highland. In each instance,
however, it was careful to note that they were "secondary to the
rights of the said plaintiff [Gunnison]".%® Finally the District

34
35 Photocopy attached as Exhibit "I".

%6 See Conclusion of Law, No. 1, December 31, 1920.

a7 See Conclusions of Law, No. 2, December 31, 1920.

38 See Conclusions of Law, No. 3, December 31, 1920.
See Conclusions No. 4, 5, & 6, December 31, 1920.
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Judge noted that a commissioner should be ﬁgpointed to measure and
divide the waters according to the Decree.

Gunnison has now acquired all of the secondary rights, as well
as the tertiary rights that were involved in the litigation. All
the secondary rights were superior to the Gunnison/Fayette right
now at issue, and accordingly the latter could not enjoy a status
more favorable than that afforded the secondary rights. 1In fact,
when the District Court entered its findings and conclusions (Dec.
31, 1920) after the remand from the Supreme Court, the
Gunnison/Fayette right was unknown and was not reduced to writing
until the filing of the diligence claim in 1922.

II.

In the late 1920's Gunnison sought contempt proceedings
against Peterson for taking water in violation of the lower court
decree which followed the Supreme Court ruling in Highland. The
District Court held Peterson in contempt and on appeal the Supreme
Court reversed.>®

The basis for the Supreme Court reversal was the inexactness
of the evidence regarding Peterson's use verses the waters that had
been available for use during the season. The decision treats the
fact that Gunnison has three different flow and use rights during
three separate periods of the irrigation season.* Gunnison took
the position that it could multiply these flow-rights by the number
of days, determine the total entitlement for the full irrigation
season and then use the same "at will". The Supreme Court accepted
the "at will" construction, but concluded that each period, or
term, needed to be treated individually and that Peterson's
secondary right should be served to the extent that the water
available during any one of the three irrigation periods exceeded
Gunnison's primary right. It further concluded that the secondary
rights would not have to wait until the end of a given period, if
excess water could be accurately projected. The Supreme Court
stated:

"Even though the plaintiff has not used for irrigation
during a given period the amount of water for that period if

38

30 See Conclusions of Law, No. 8, December 31, 1920.

Gunnison Irrigation Co. v. Peterson, 74 Utah 460, 280 Pac. 715 (1929).

These are the same as embodied in the Cox Decree at page 176.
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it can reasonably be determined that there will be flowing in
the stream an amount of water available for the use of the
parties in excess of the amount plaintiff [Gunnison] is or
will be entitled to divert during the particular term, the
defendant is entitled to use the amount decreed to him out of
the excess. This he should be permitted to do just as earlx
in the season as such determination can be reasonably made."

Perhaps the most useful portion of the Court's opinion is its
recitation of the oral decision of the trial court regarding
matters which did not appear in the formal findings, conclusions
or judgment of conviction.* The Supreme Court re-enforces the oral
decision, but then finds the evidence insufficient to support a
judgment of contempt thereunder. The language is particularly
revealing because it stands for the proposition that Gunnison may
take all of the flow until there is enough water in its reservoir
to satisfy its use entitlement throughout the irrigation season.
The Court stated:

", . . The court is of the opinion that the plaintiff is
not limited from the period of April 1st to June 15th to the
use of only 147.50 cubic feet per second continuous flow, and
from June 15th to October 1lst, the plaintiff is not
limited to 111 35/65 plus culinary water, but the plaintiff
may take all the flow even though it exceeds the amount until

there is enough water in the reservoir to satisfy plaintiff's
allotment. * * * I think possibly there were times, under the

evidence here, when the combined flow of the streams exceeded
147.50 cubic feet per second, but under the theory which the
court has adopted, that would not make any difference, because
the evidence all goes to show that even so, there is not and
has not been--there probably will not be--enough water in the
system to satisfy the allotment to plaintiff. * * * The
findings of fact therefore may be made in accordance with the
allegations of the petition."! [Emphasis Added]

CONCILUSION
It appears that there is an effort to Dbootstrap

Gunnison/Fayette's diligence claim into a decreed right that would
upset Gunnison's primary rights, having an 1860 priority and over

42
Gunnison_Irrigation Co. v. Peterson, 74 Utah at 472-473.

Gunnison Irrigation Co. v. Peterson, 74 Utah at 470.
Gunnison Irrigation Co. v. Peterson, 74 Utah 460, 470 (1929).

43
44
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one hundred years of history.

The Gunnison/Fayette right, at best, first arose in the 1890's
as a high water right only, is expressly junior and inferior to
Gunnison's right not only to "divert and use", but to "impound and
store". It is further junior and inferior to the "secondary
rights" which Gunnison has acquired from Peterson and others.

Peterson, Highland, and others, along with the District and
Supreme Court, recognized the right of Gunnison to hold back all
the flow until there was adequate water in the reservoir to satisfy
Gunnison's "use rights" throughout the irrigation season.

This construction of Gunnison's storage right is
virtually inescapable, since if it had to fill the reservoir out
of its direct flow right, it would be impossible to use the
reservoir to "supplement" the same flow right and "ensure" Gunnison
its full season allotment. A contrary construction would require
Gunnison to store part of the flow it admittedly needs and has
"beneficially appropriated" during the early irrigation season in
order to receive its entitlement during the late irrigation season.
The effort would be self-defeating, and rather than ensure Gunnison
its full primary entitlement, it would ensure the contrary result.
Gunnison would either be forced to cheat itself during the first
irrigation period in order to protect the later periods, or visa-
versa. Such would be contrary to both the letter and spirit of the
Cox Decree and the priorities therein established, as well as the
entire history of the relationship of these parties; and would
nullify any benefit derived from the construction of the reservoir.
It is a simple "non-sequitur" to argue that Gunnison must deprive
itself in order to protect itself, or that it must "deplete" its
flow in order to "supplement" its flow.

It is clear from the plain language of the Cox Decree that the
flow 1limitations imposed on Gunnison relates to its "use",
including "withdrawals" from the reservoir, and not upon the waters
it stores and impounds. The storage right is specifically designed
to allow Gunnison to enjoy the full use right for the entire
irrigation season. 1Its 1860 priority is entitled to be satisfied
"in full" from direct flow and reservoir supplement before any
other right comes into play.

In order for the Gunnison/Fayette right to receive water, it
would require stream flows at the points of Gunnison's use which
exceeded Gunnison's decreed rights together with a sufficient
quantity of water in the reservoir to insure delivery of Gunnison's
full right throughout the entire irrigation season.



GUNNISON IRRIGATION

EUGENE JENSEN
November 20, 1991
Page 16 of 16

If there is some point in time when, in the words of the
Supreme Court, "it can reasonably be determined that there will be
flowing in the stream an amount of water available for the use of
the parties in excess of the amount Gunnison is or will be entitled
to divert . . 5 then the excess would go to Fayette/Gunnison and
Highland accordlng to their respective priorities.

By its own terms, the Gunnlson/Fayette right was to be limited
to May and June when the water is exceptionally high and when it
would otherwise go to waste downstream because Gunnison is
receiving its full entitlement and when there is enough water in
its reservoir to last it for the remainder of the season. I am
told that this can and occasionally does happen, but it is a far
cry from the claim that has been advanced.

Please review and advise.
Sincerely,
K. L. McIff

KLM/mj

45
Gunnison Irrigation Co. v. Peterson, 74 Utah at 472-473.
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Form P9
Date Sent Qut. Claiment’s No..................... 7).
(Do not 6ll in)

STATE ENGINEER’S OFFIGE ,

STATE CAPITOL BUILDING . SALT LAKE CITY, UTAH
WATER GCLAIMANT BLANK
IN THE ELRTH iUDICML DISTRICT COURT IN AND FOR THE COUNTY OF

LINLLATZD

e s e e . UTAH.
In the Matter of the Adjudication of Water Rights of

Gunnison Fayette Canal Company, . |
Susdessor in Int;ﬁé Faystes Canal CompanygfTER USER'S CLAIM.

Richlends Irr. Co. a corp., vs. Wegtylew Irr. Co. a corp. et al.

Note:—This blank is sent you in acrordance with Scction 24, Session Laws of Utah, 1919. The information
called for herein will be used in connection with the ad judication of your water rights on the above mentioned
stream and its tributaries. Al questions in so far as they refer to your claimn should be answered, and the

blank filed with the clerk of the district court at Iillmore within sixty (60)
days from the above mentioned date. Failure to do so will forever bar and estop you from subsequently as-
serting any right to the use of water from the stream or tributarics in question.

1. Name of Clainwn:...,......GllnniB.DJJ__Eﬂ,‘ﬂ!.’t.‘.‘.ﬂ,.,Canal..ﬂompany.....................4..‘
e T BFe81dent "irohte M tellor, Fayette  Utah
HI S o 8 M.lla or,rayette, Ut .
2. Postoffice address ....EF!.F.QA‘E.?-?.Q...Uftﬁha..-Saoreta-r-y—:.v--;‘,r-thur---Mréhria-te gn"-Gu.nntgo i
- (City or Town) ngnly) 6taﬁ
(If a eompany, give name and address of President and Sceretary) . °

3Sd\§gﬁf e&ﬂarmngfgmg, stream or tributary from which water is diverted......... Sevier and -

in.... S8NDALA. ... —County. Deseret Irrigation Co. et.al. vs
a5 sight Samuel iMcIntyre et.al; iillard
Diligence righ Coy Lang and water vYo. ve, Abran
4. Nature of Right § Right decreed by court, cite title of cnne..[_’iff‘ 0. JPah LT ELL

v Leele

. isation filed awith State Fonginecs's Office No....ooooiooeeeee
(Strike out ones not needed. If right has been decreed by court, attach verified copy of decree to blank when retarn

Irrigation
Mmnrg
Domestic

$. Nature of Use Mmricipod ) (Strike out ones not needed.)
Stockwatering .

—Porer

(If for use other than bere lUsted, set forth in blank rpnu:},_

. P o T ks .(,{//'/’:,,?{V < £ =
6. Direct Flow Appropriation: 0. ’%‘ “J ;“q 7w L
© ppropr . 7 %‘ t.éi , Lo, i T

(a) Amount of water claimed in second-feet ﬂ#‘ﬂj’-_‘g’ : ! e et B
(Where clalment is o company or ssrociatlon eelling of Jisiriblipfig waler by sharel 5l stoc R soclnicT Blatk:
entitled “Water Cempany's Distribution Blank™ must also be flled in and attached 1o sistement.)

(b) Annual period of use.ER¥ire year

(¢) Point or points 'df"diiu‘ién-from strehii’ or tributary.  (Mast bo dereribed with reference to government

land corner) D
407 s i B W i g
Q —> Esst Corner o2 Seation I3, wp.19.S0uth range. 1 WesfoQ fhg South

t
LM,

7. Appropriation for Storage Purposes:
(If claimant stores water in more than one reservoir same informatlon should be glven for each reservoir. A fly sheet may be
attached under paragrapb 6 for thls purpose, If necessary.)

(a) Name of rescrvoir, if known by name

(b) Maximum capacity of reservoir in Qere-LEet ... oo




N
. . V
. f‘
(d) 1s rossrvoir Jocated on or off streamn from whicl water is claimed for storage purposcs?
(s) Period of storage
(f) Period of use.
(g) Arca inundated by reservoir at full stage in acres

(h) Maximum depth of water in reservoir.

(i) Is reservoir completely filled each year?
city is filled during normal year................

(j) If a yearly record of amount of water stored in past is available, give same.
(k) Is reservoir drained each year,.

(1) Do you claim right to fill reservoir more than once each year?
BEITIOOT oo eeeemeeeeeemeeressssanerssaesas s anastma SRS iR RERR S AeS RS8R AR RS R S SRR R o
" (1) Lengtheecciccionne Width, Top......cvmervrenee. BOMOML i Depth........coovmminnnne

(m) Give general description of dam and other storage works used in storing water

(n) Give following information as to supply canal in case rescrvoir is off source of supply:

Grade per 1000 fto......ormeremcenceenes Maximmum carrying capacity in sccond feet
Nature of material through which canal passes

(2) Point of diversion of supply conal from streom or tributary.

(Must be described with refercnco 1o
government land corner)

8. Diverting Works:

(If claimant fs eperating seversl structures of the same kind, informstion should be given for each. A f{ly sheet may be at-
tached under paragraph 7 for this purposs, If nceessary.)

(“§ Pga in é‘yr pEE e AR 18 NN 2088 R THe T heoksRad LinRer gy
S nb te °iﬁﬂm“100‘f§§t'no?ags‘river BN 50 through,abcat 8- fe
"high.-Dam- 1830 O0L-THAK NG L LMBEO Fyrvorrrerrrrmresrorn

(b) Headgate: nature and type of......SeVieR K. iadial _Steel headgate, IO feet

wide and 6 feet hi "_agq,ggg in cement. Sanpitoh R. Timber t
£1ush bodTrds.” gh€ wide and 8 ggmeng ﬁ?érp ''''' gate

(¢) Water measuring devxce nature and type of ..

(d) Canal: Length.. 23 M. ‘Width at top I6 feet

0. 208N Width at bottom..... 14 ....... eet.
Depth....... ’faat Grado per 1000 fct......... 70 9% fodbamum carrying capacity in second
feet.70 880, f08fatcrial through which canal p glay,.sand and gravel,
(¢) Flume: Material * Length Width . Deptho..
(f) Pumps: Number. B 8 4 TSN Capacity
Make How operated

(8) Dyiggien work on diverting system was first begun ....38vier 1.: 1882 Sanpitch &
(h) Nature of such work.....Building dam and oonstruoting oanal Where now

1..9.qe.§9.siu,&n¢”.b.u111. .......................

(i) Date when diverting systcm was completed _Sevier R.:.1883.and SanPitoch R.I€
(j) Dato when water was first used and amount ..... %883

* (Date) " (Amount)

- (k) If cansl has been enlarged, give date of cnlargement and additional capacity

9. Where Water is Used for Irrigation Purposes:

..Thess. subdivisions.cannot.ba.
detinatoness but the lands herein mentioned were brought under

oultivatioh.gradually from year to yéar until all”thHe Ylandgo

heréifi HeNTtioHAd WErs brosught under-oultivationjwhioh was- many.

; ' years*agur~ﬁtnloaat twentyfive. . yeara. Ag0.




aq o -

{(¢) Total area of Iand irrigated at present um'.'?"....b'zOO aores'.

(d) Give legal subdivisions of land (40 acre tracts) irrigated at present time, if only parts of legal
subdivisions aro irrigated give acreage in each ......Ls.e.e......Exhib.i.t.......'.!A.'.'.......at.tache d.
0. ER18. BLABOMONE oo e

(e) Character of soil irrigated......8809Y, leam, olay and gravel. ncpd,StOIO Te
(f)  Character of sub-soil sand and gravel and olay, ==~

(g) Kind of crops raised last year and acreage of each...Beets 350 4o res alfal fa IOOO

(h)  Maximum acreage of various crops irrigated at any time during period of use..... 3808 a3 above

J..4

2137

(i) Minimum acreage of vnriommi;rigned at any time during period of use.................. ...

)] How much xrngub]e lngd do ytau ov%nhthat is nottnow i dLlIlnd under system owned
(k) q ler nvn& q gerz;rr ml)qn w lene\?elx:sotrit?re enmf%%o usee . times not Suffioi
qg}iﬁ me enou§ rements aepending en se

u use wnter for irrigation onmde the growing season?...
(1) If so, to what extent?...3Q.. 80c0nd. feet,under !reen—wood Dacres.
(2) For what crops?.. H8¥.81f81f8.,and _f£all wheat, meadow and pasture,and
for Stook water purnoses.

{m) Is any portion of the land listed as irrigated water logged?... DO If s0, how much in

each legal subdivision? g U OV OT OO
. ._..._‘."'————-— i - fragiameee oo

‘%au. Sreeseeseanaian
(n) Is any portion of the land listed as irrigated drained by artificial means?I . FO8 ... .

(o) Do you get water under a partnership ditch?.....J%8 If so, give names and addresses of

pnrtnen and amount of land each irrigates at present

Center:i,eld, Vtah.. amguﬁt Qs il,, ggdHOtkno“m and also Rey -.Dyreng

10. Where water is used for power purposes: 10 1+ BAALGR A s e
(a) Number of water wheels used
(b) Type of water wheel nsed
(e) Actual water eapacity of each wheel uned. at full gnte opening.........ooooveevioooe

(d) Head under which each wheel operates

(e) Rated horsepower of each wheel used......

(f) Purpose for which power is used

(g} Place or places where power is used........

(h) Point where watcr is returned to the natural stream (Must be deseribed with reference to govern.

ment land corner) et eat e e

11. Where Water Is Used for Mining Purposes:
(8)  Name of Mining district oo ioeeeceireieees et e essn s et oo e oeee oo
(b) Name of mine
(e} Kind of ore or ores mined

(d) Particular purpase for which the water isused




N

A - " 7 (2) Populatien .

-’ o % \
' e’

. 'Y
.

(o) Point where pnused water, if any, is nm.: ned to the p.q.mnl stream, (Must be deseribed with refen
.o 1o go lond ) : -

12. Where Water is Used for Stock Watering:
(a) Type of conserving works:
(1) Troughs, number and sise.........

(2) Ponds; number, size and depth

(3) Sumps; number, size and depth....

‘%)  ‘Numbét and kind df range stock watered-.: °Eh°.°P! oattle and Horses about
. 2000 oattle and Horses;10.000.sheep..
13. Where Water is Used for Domestic and Municipal Purposes:

/-3 If for domestic use:
(1) Place or places where used........

(2) Number of persons supplied....... = ...

(3) Extent of domestic stock watered

(4) Number and total acreage of gardens and lawns irrigated

(b) " If for municipal wse:
- {1) Name of city or town supplied

(3) Approximate quantity of water in gallons per day used

14, Where Water is Used for a Purpose Not Above Enumeresedr=——tDextHSE 11 Q1ail Tn space biow the asiues and

' st
——— ORI SO LA s L . -

2.

STATE OF UTAH,
s,
County of. %

being first duly sworn, upon oath deposes and says that
he is the claimant whose name appears hereon, that he has read the foregoing statement of his claim and knows
the contents thereof, that he has signed the same, and that the answers set forth therein are true to his best
knowledge and belief.

Signature of Claimant.

Subscribed and sworn to before me this...................day of. 192.......
My commission expires. SER— Nosary Public.
STATE OF UTAH,
County of__.u.ﬂ.anpﬁfbﬂ...._........_} -
_____________ Archie. M. Mellor being first duly sworn, upon oath deposes and says that
he is the.......President .. ... of the organization nbove named, that e makes this certification on

behalf of said organizution, that he has read the foregoing statement of claim and knows the contents thereof,
and that he has signed the name of said organization to said statement, that the answers set forth thercin are

true to his best knowledge snd belief. .

Feb

Subscribcd and sworn to before me this.... /... o day of.........,. &~ 8 //yy rereeesieeny 192.2,
Vafl#ts,

My commission expires.May...8,--1925 ¢ e RO81dence

anti,




Form F9e ' : »

Water Company’s Distribution Blank

Supplement to Water Claimant’s Blanlk

1. Name of Company...Gunnison.Fayatta...Cansl Company..svecessor. in. interest

to Fayette Canal Comrany.
2. Post Office Address :

of Company ......... FRYSLL0 e TE BN oo
of President .......Avohis. M. Mellor. ... . . Fayette, .Utah .
(Name) (Address)
of Secretary ......A.. M. .Chxistensen. .. .. .. ... Gunnison Utah .
(Name) (Address)
3. Nature of organization...... Gunnison.Fayetis. (anal Conpany.. 8. corporsation. . .
(State if corporstion, mutual sssociation, ele.)
4. Source or sources of supply..... Sevie.z:....ani.Sa.npitc.h...‘.&i.v.ers.,...1n..sgnpg.t,e..c<mn.w .......
’ angxSi¥he Rxkewnty

1st Class........
2nd Class
3rd Class

5. Total number of shares of stock or water jssued

1st Class..one..shara. one.acre....
20d Class........oooeeeeeee

6. Number of acres each share is supposed to irrigate
3rd Class....ooo

7. Distribution of shares issued:

Nomber of Shares Held R
NAME OF STOCKHOLDER 1 nd srd o Total Acreage ln.'lg'n'led in Each Suldivision
Cl:‘ll Cl':u Cl:u Clx-u (Specily subdivision s well a8 acresge.)
.
.................. Sea . .Exhibit B ettdched |heretd.
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IN “HE FIFTH JUDICIA!N DISTLICYT CLULT OF THd . atl Ce UrAH, COUNTY
OF MILL::D.

The Deseret I. igatiovn Comrany 8 Corncration
and the Leamingtun Irrigaticn Compuny, 2
cornoration.

ve Plaintitfs.

Snmuel .JcIntyre Wm. H. ioIntyre, tie %elling-
ton I- igation VUompany, & ocorporation; the
Dover Irrigution Company, a corporgtion; the
Fayette Canal Company, a oorporation; The
Robbine and Kearns Dam and Canal Company,
a Corporatinn; the Deseret and Salt Lake
agriocultural and Manufacturins Canal Company
a Corporation; the \West View Ic ‘iantion
Company, a oorporation; kdward Roboins,
Robbins, whose name is other
wlse unknown, OGazler Brotiers, whose names
are otherwise unknown R. C. Roberts, Benja-
ain Christiensen, Reuben Christensen, and :
L. H. Eriocksen, and other persons unkrown :
to plaintiffs. :

ev 89 b se o5 ms we ee s ue e 8%  wese oo se as

R E R EE R R R R N N I R R I e I e I L I I R R A A

This csuse came on ro-—rularly for triul on tihe 16th
day of May, 4.D. 1900, tefore Hon. . V. ili~~ing, Judsre
sitting without a Jjury upon tiec amended complaint of the
Desseret Irrimation Company and the Leaminmton Irrigation Company
oorporations, plainti{fs, and the answers of the deferdants,
Samuel lolIntyre Vm. . ijoIntyre, the Wellinpton Irrisation
Company, s corporation, the Fayette Irrimation District,
sued as the Dover Irrigation VYomnany, a ocorprration; t.e
fayette Canal ‘omrany, the LKobbins and Kearns Dam anu Canal
Company; the Deseret and Salt Lake Agrioultural and
Manufaoturing Canal Comnany, the ‘lest View Irrimation Comnany
oorporations; and Henry lLobbins, sued as Edward Koboins and
Alfred J. Robbins, Elizsbeth Koberts, Benjamin Christenaon,
lteuben Christensen, Samkel Edward Cazier, £doil Cazier,
Owen Cazier, Joseph Cazier aqapd Hyrum Cazier sued as <Cazler
3rothers, and L. ll. ZEriokson; Rawlins, Thurman, iurd and
Vedgwood apnoaring as attorneys for the plaintiffs, and
Richards & Varian for the defendants Samuel “‘oIntyre and "m.,
MoIntyre; D. D. Houtz for tle defondants, tiie Wellington
Irrigation Company, Bdward Cazier, doll Cazier, Josenh
azier, and Hyrum Cazier and L. !. Zrickson: . I. leid Tor
the defendant, the Fayette Irriration Distriot, sued as thse
Dover Irrigation Company, and for the West View Irrigation
Company and Elizabeth iioberts, Bengamin Christensepn, and Heuben
Christensen; King, Burton and Xing for tle defendant, t'e
Fayette Cansl Company, +the Robbins & Kearns Dam and Canal
Company; Henry Robbins, sued as Edward Roboins and ilfred J.
Robbins; Ferguson & Cannon for the defondants, tl.e Toseret
and Salt Lake Aprioultural & Manufaoturing Canal Comrany,
said trianl being continued from day to day until the 29th day
of JUNE, A.b 1900, and the Court, having consicered t-e
rleading and heard the evidence and the arguments c? ccunssel,
and having heretofore made and filed his findines o faot
and oconolusi ons of law; nowx c¢n moticn of 3. .te Thurman,
of counsel for plaintiif, 4Lt is ordered., adjudred anc deoreed:

1.



1.

That tho plaintirf oorporation, tie Loamington Ieri-
gntion ‘ompany ic the owner of the ri-ht Lo the use of thirty five
and fifty seventieths cublo rent por asecond of tie wators
of oaid HRiver durins the irrig-tion seamon of each and every
year.

2.

That the defendant corporation, the Wellinmtcn Irri-
gation Comrany is the ovner of the rirht to the use of twenty
six and tvonty five poventieths cublo feet mer second of
the waters of said river during the irrig tion season of
each and every Jyear.

3.

That the plainti’f corroration, the [Deseret Irrira-
tion Company, 1s the owner of the risht to tiie use of one
hundred and forty two and  sixty goventiethas oubio feet rer
gsescond of the waters of sald Savier Tiver during the
irrigation season of each and every yner av that 4t holds
the title to the <ripht to the use of threa sovenths cf said
amount in trust for the use and benefi. of the Deseret
and Salt Lake Agriocultural and Manufaoturing Canal Company,

4.

That the doafondant Corporation, the fayetle Gnmiguticn
District, is the owner of the right to the une of fifty seven
and ten seventiethe oubic feot per second of the vaters of
suid Sevier River during the {rrization season of each ard
every ysear.

6'

That the dofendant corporation, Kob -ins and Kearns
Dam and Canal Company is the ovmer of the risnt to t o use o
thirty two and sixty seventieths oubic fool rer geoond of tho
vwaters of sanid Sevier River during tho irrigation seascn
of each and every year.

6. ¢

That eoaid above named parties aro the owners of
a primery right to the use of the waters of said Sevier River
guding +the irrigation season and are the owners of the right
to use of tne ordinary flow of said iiver, ordinarily smcunting
to the aggregsate volume of two hundred and ninety four
and sixty £five seventieths oublc feot per seocond, measured
in the oanals of said parties at or near their rosnoctive
headgates, and 1f the volume of vater flowing in said river
during the 4irrigatlon season be jeas than two hundired and s8ixty
five seventhlsths ocubloc <feet per second, ssid parties are
the owners of the right to the use thersof pro rata 1in
proportion to the respeotive quantities of witich they are the
owners of the right to the wuse hereinbefore s8tated.

7.

That whemever .0 waters of snia Sevier Hiver,
its s8prings, tributaries anu percolatinz ana seeparse +ALers
exceed in volume the flow of two nundred and ninety five
seventieths oubio feet per sacond. the defend:nts, 3amuel
MoIntyre and William :oIntyre are tiie owners of the rimht



to the use of such exocess to the extent of fllteen and fifvy
five sevontieths oublo fec’ por aecond tiereo 2 durine
tho irrigation seapon of ench nnd eveory ycar.

8.

Th-t 4the defendanta, slizabeth liobertsn. Benjamin
Christonsen, snd Reuben Chrictenser are ‘e Joint owners to
the extent of ome and thirty seventiethn ocuble foel,  por
second of the waters of thcae certain aprinces  situate in what
is oommonly known us Robbins or Ryan Meradow 1in Sannpote Lounty
tritutaries -to said river, ducing tie {rrirs-tion seancn of cach
year, and are also joint owners of the rirht %o the use
of the vaters of the Sanpitoh River, diverted at or near
one mile west of Rooky Point, Snnpete County from sald
river to fil11 a ditoh of a capucity of seven foet wide by
two feet deep, having a fall of two fest to tho mile,
and the nald risht to the use of sald vater 17 s:id
Sanpitoh itiver and caid sprince (9 & primary cisht ‘nd not
sub joot to the rights decreod to any other oprnartisa to
this action,

9!

Thnt the defendant L. H. frickson, 1ls bthe owner ot
threo and twenty thres soventietis oublo fnot por seoccnd of
the waters of ocertain arrin-s situate ncar tha natural
ghannels of the Sevier liiver anu Lho tributary to anld
Kiver at West View, Sanpete County, which rald an-iven
rine 1in what i ocommonly known o8 tic sunniaon dhadnwa,
and whioh are oomaonly xrown ap the Gunnison ieadow
Yprings  and whioch saild seprinefse are produced &nd caused by
the usme of water upon land in the vieinity of snid Sevier
River for 4irrigation purnuses, and that gald right ie a
primery right and not subljact to the rirht of nny cof the
other partics to this aotion to the vaters of Sald Cevier
Rivor.

10.

That whemever the vaters cf ssid Kiver, its
springs, tributeries and peroolutlng und scensare waters
exosed in volume & flow of thres hundred nnd ten and forty
five peventieths oubic feet mor second,.tis def~ndants

Henry Robbins and Alfred J. Robbins, joinlly, are the
owners of the right to the wuase of such oxcessto the extent
of twelve and thirty five sevontiethes oublo feet per second
of the waters of said river during the ({irrigation rneason

of each and every yesar.

1l1.

That whenever tho volume of water in snid river,
ita springs, tributaries and percolatines and ceepage vaver
excesd in volume a flow of three hundred and twenty three
and ten meventieths ocublc [eet vpor seoond durine the nirko
water season of each and every year, the defendant The
Degsoret & Salt Lake Agricultural end anufacturins Canal
Company is the owner of the riesht to the use oI such
exoce8s Lo the extent of a continuous flow ol such excons
to f£111 4its reservoir *raving a ocanmolty of ten trn-mand
aore feet once full durinz the hirh v ater sepcocn <7 sach
and every year; and that it is the owner of :the ri-nht, end
said right is prior to the rights of nny other party to tids



aotion, ¢to euffioient of theo waters of avld river durlng the
non-irriguticn season of each yoar ¢to fill 4its sald
reservoir with a oapacity of ten thousand acrs feet once full;
and said defendant holds the title to four sevenths of said
right or ownership to the waters of said rivor in trust
for the use and Lenefit of the plaintiff the Deseret Irri-
gation Company.

12.

That whenever the vodume of water in seid river, 1ite
aprings, tributaries, and perocolatine and seepage vaters exceed
in volume a flow of three hundred and twenty throe nnd ten
seventieths oubioc feot mper second during the hi-h vateb 8eason
of each and every year t'e dofendant, the Doessret & Salt
Lake Agriocultural and Hanufamcturisg Cenul Com any, 1g tha osner
of the ripht to the use of suoh excess to the extent of a contin-
uous flow of such excess .to fill 1its reservoir having a
canacity of ten thousand aore feet once <ful! during the hieh
water 8eason of each and every year; and that it lg the owmer
of the 7right, and s8ald right 418 prior to the riehts of
any other party to this aotion, +to sufficient of the vinters
of said river durins the non-irrigation semson of each
yoar to £il11 1ts said reservoir with a oapadity of ten
thousend acre feet once full; and said defendant holds
the title to four seventh of said right or ownarship eof tha
waters of saild rliver in trust for the wure nnd benefit of
the plaintiff, the Deseret Irrig.tion Company.

13.

That whenever the waters of sald Uevier Kiver,
ite springs, +tributaries, peroclatinm and seepare waters
exceed in volume a flow of three hundred snd twenty three and
ten. seventieths oubioc feet nmner scoond and after the defendant
tie Deseret and Yalt Lake Agriocuvltu-al (zanufacturing)
Canal Comnany, shall have Zfilled 4its recervoir of the
oapadity of ten thousand aore feet onos full durinpf the hlgh
water season of each ye:r, the defendant, Llizabeth Roberts
18 the owner of the right to the use of such excegm to the
extent of five and fifty seveptieths oubio feet ner cacond
of the waters of said river during the irrigation s8eason
of each and every vear.

14.

That whenever the vaters of sald river, its srrines
tributaries, perooclating and seepase waters exoceed in volume
a flow of three hundred and twenty eight. and eixty-seveontieths
per second the said defendunt, the Demeret and S8alt Lakse
Agrioultural and Manufaoturing Canal Company, shall have
£i1l1led 4ita reservoir, having a capnoity of ten thouoand nore
feet onae full during the high water seamoon, the Fayette
Canal Company is the owner of the rirht to the uee of twenty
eight and forty-seventheths oubio <fcet per scoond of tho
waters of said river durina tie irrigontion seancn of cach
and evsery year, anu oaid ownershin i3 sequal in time and right
with the right of the defondant West View Irrigantion
Jomvany to the use of twenty eight and forty seventieths
cubio feet per sacond of tha waters of sald Sovier Hiver,
during the Airrigation seascn of each and every ;tar.



1b.

That whenover the waters ol asid river, its s ines,
tributaries, and percolatine und Seopare waters exseed 1in
volume a flow of three hundred ind twenty eisht and sixty
seventietha oubioc feot per second o£nd the snld defendant
tuc Deseret and Satt Loke sasricultiural and linu soturing Crunal
Comnany shall have filled ita reoervolr has ine a8 oapacity
of ten thourand agre fcet once full durinm the hli-h vater
seascn in each yoar, tue =nid defendnnt, the Vest View Irri-
gation Compun: io the owner of tho ripht to the use of
twont. eighi and fort. seventieths oubic feat rer seccnd ot
the waters of snid river durinm the irrigation season of
each and every yoar &nd said ownorship is oqual in time and
rirht to the right cf the dafendant, the Fuyotte Canal Company
to the use of twenty oight £ni furty seventietis cuulo foot
pcr second of the vaters of said river durin- tue {irrigution
ceason of cach and every yesar.

.

1.

The TrTights of snid defendant, tio Fayette Canal
Vomnrany and the West View Irrigation Company, being squal in
timoe and richt, 1f the volume of vater i aid Sovier Hivor,
its seprines, tributaries and reroolsrting und seseypapge
waters, in excess of the -volume of three hundred snd twenty
eipht and sixty ceventietis cuble fcet  per secc und
suifiolent +to- f£ill tho reservoir of tie def-ndant, tho
peseret and USalt Lake agrlicultural and Manufactwr ine Canal
Company, of tho canacity of ten thousand acre feet once
full during the high vater eeascn, dces not exceed 1in
volume <Z£ifty seven and ten seventiethe ocubic feet nper
seoomd, the defendant, tle Fayetie Canel Ccmpany nnd
the West View Irrigati on Comrany ar~ entitled to the
uce of sw h exgess, vhatever 1l may be, not exceedinr Tf1fty
geven and ten soventieths oubio feet per seccnd pro rata
in equal amounts.

17,

That mno purty to lhie sotion herein dec -ged to be
the owner of & secondary <irht is entitled to the uce or
is the owner of tho right to the wuse of the vate™n of caid
Sovier Rivor, its cprings. tributaries, or porcolatimz or
asorage ‘vaters until after tlie ap-ropriators of tno
ordincry flow of the wuters of said river and having primury
rights to tho use of the raters of enid river as hevoinbefore
dsorced, and the aprropriators prior in point of time
as hereinbefore  deoreed haove Tooeived the amount of w~ater
of whioh they are deoreod to be the owners, and &s the waters
of gaid rivor reaede 1in volume so as to ' insuffioclent %o
suprly all of the purties durins the irrigntion eoason of
each yo r, such later appropristors shall not have the right
to uge or divert any of the ~aid waters until all of the Aap-
propriators having n primary right to tho ordinary flow of the
waters of said river and the other aprropristors who &re
prior 1in time as deoroced herein snell have recelved the
quantity and the use of the waters as herein decreed.

13.
That the hiph vater sesscn is that —ericd in

each yuxx and every jyear betwoen, anril firsd =eand July Zirsz
and the Airrigation seascn 18 that period in each and every



year between ilaroh firet and Ootobor first.
19.

That in order to determine duri .- tie irrienticn
gseason %the volume of wntar fowine in snid river for the
rurp fe of regulnting »nd distributing the ¢ nme amonf the
partios to thim eotion cocording to the quantition end the
prioritica dearend horsin, tie s2mo shall be measvred in
acoond fect, over welr damz of uniform construction.
located in the ditchen of the rosncotive parties heroto
as near the headpgates thereof ss pecaoticnble, Anu aaid
headgaten shall be situnte a8 near an practicable to tho
polnt wnero aaid rosrective ditches interaeot the mnol-te of
diversion of the res cotive parties; and in order to promerly
distribute the repulation of anid vmters, tho headraten of
the reepeotive purties to thic aotlion atl the haend of thelr
respective oanals ohsll be so rerulated th~t no crcater
guantity’ of watev oun f£low through £aid heoadgates than
the quancity of which they are Thereln deoroed to he the OWNors
of the rightsto the use.

20,

. Por thn purpose of sstablishing weira nnd houdeailes
in ths respective ditohes of th~ martiss hereto ns here-
tofare Tequired and dooreed, R. . L. Colller of Sult lLaxe
City. Utah., is apnolinted oommissioner for nich PUrmore.

21

Phat unles: the nparties hereto shall otherwise
agreo upon and elect a perdon annually to rerulnte and
distribute the waters of s:iid rivor amcnsg Lhe parscnsg
ani parties entitled thereto, as provided herein, t a conrt
ghall annuelly arpoint & commigsioner whose duty it shall
be from time to time whenever requested by any of the
parties hereto to measuro and determine the gquuntity of
wator flowing in said oenals or 8ny ¢f them, and repulate
the flow %the -aof @0 that the narties hereto nnd ess h of
them may at ull times receive the quentity of vat~r %o whioch
they are antitled. The ocmpensation of nuld cemmiaricner and
the eoxpenses inoidont to said measurements and the perfor-
wance of his duties horein riall be paid by the parties
hareto according to their raspective rights inand to =said
watrs, andi the seame to be adjusted rnd determined by
the Court, provided that 1£ any person shall without
cause aprly to said _gomnigrioner to nuke anid or any
moupurements of said watar a8 herein provided whereby
costs snd expennes Aare inourred, the court may. in its
disoretion, tnx said ocosts and exponses arainest tho mrty
and all of said oonts and exmensen, inoluding €a8id comnenna-
tion for oaid commisnioner whn inourred, adjusted or taxed
gn hersetin provided shall be taxed s oosts in the action,
and Lie eame may '» oollected an provided by law.

22.

That eaoch of the mparties o +his eccticn, thelr
successors and asgsigns be and they apd oach «f them are
hereby perpetunlly enjoined nnd reatrnined frcm cleimina or
asserting any right, title. or interent of in or %o the
watsrs of sald Sevier kiver, its springs, tributaries,



perocolating and seepage waters, other than to tue 1interect
of which they ure respeotivoly heroin deoreed to bo tho
owners.

20.

That owuch of the parties to this motion Lo and they
and cach of them, thcir ugents, sorvaunts ard emploeyess, and
all persons sacting for Lhem or in thoir Aintercst aro
hereby perpotuuslly enjoined und restrained from ¥in any manrer
interferring or diverting any of tio vaters of suid Sevier
idiver, its springs, tridbuturiee, perccvla'in;z or see -ape waters,
excopt such portiun tierco £ us thoy sare herein respeolivsly
decreed to be tho owners of, aunu said purivies and cacn of
them, their agents, servants and cmplpyees unu 1l perecus
aoting in thedr {intorcet are horeby perypetuslly enjoined
and restirained from in uny manner 'r at ull interslering with
tho other parties to this aotion in theoir wuce o such per-
tion of the wuters of the bevier lkiver, 1t6 ®wsriurs, tribu-
taries and pereclating und scerape vaters as tley &re
herein decreed to be the owners c¢f tnc rifht s use.

24,

That each of tho rarties Lo this aotiou shall puy
the costs of the witnesses testifyin: in its Dbohalf.

Thet tho ocoste of this action taxed at .
dollurs incurred inm Millerd County should e paid by tne
following partice heretov in eyual proporticns, & wit:
the Wellins Irrigu.ionCoumpany, Lhe Doceret Irsrigution Company,
the Fayetie Canul Comcany, the Leaminsten Irvig:ti n Comuvan.,
the Robbins Xearns Dam  and Canal Ccmnany, Samuel and
William MoIntyre, lenry kovhins and Alfred J. kob ins,
the Doseret and Salt Lake agricultural and Manufacturing
Canal Cogpany, Elizabetl itoberts, the Payotte Irrigation
District and the WVest View IrrigaticnCompany.

That the gsostis iuourred in tho oxecution of tiis
order of this oourt made und entered at Nerhi, June 2Yth
1900 taxed at ¢ dollars be spportioned and puid in
equal proportions by the [ollowin- partics herelo, to-
Cowit: Henry Robbins and 4lired J. uobuins, hwovbiia and
Kearns Dam and Canul Company, ~rfeyetie Icrig.tion Disirict,
and Sumuel and Willium liolntyro, the Leumincton Irripgution
Comrany, the Tesosret Irrigution Company und Lthe Wellinglon
Irrigation Company.

Done st lephi, Utah., Jan. B6th, 1901.
{5izned) £&. V. Higgins,

Jud e .
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N SUPPLZMENTAL OR ADDITIONAL ANSWER TO Subdivision 4 on Page
onsof Water Olaimant Blank:

The Gunnison Fayette Canal Company owns the right to
the use of the water decreed to the Faystts Canal Company
in the deocree zreferred to in the Statement known &8s the
Higgins Deocree; and also to the right to the use of a1l
water deoreed to the Robbins and Xeeens dam end Canal
Company in said deoree amounting to . Zp~%, second feet;
also by purchase to the right to the usd of water from Sanpitch
River as deoreed to Elizabeth,Roberts; Benjumin Christensen
end Reuben Christensen in the decres generally known as the
Higgine Decree to the amount as therein deorsed to £il1l =a
ditch of a capacity of seven feet wide by two feet deep
+ having a fall of 2 feet to the mile, and the said right to

the use of said water in seid Sanpitoh River is a primery
right, and amounts in second feet to <fifteen second feet,
and as awarded and confirmed in the Fifth Judicial District
Court of the state of Utah, to Reuben Christensen, Benjamin
@hrietensen, Howard Roberts, Irwin Roberts and Lillian
Roberts Madsen in the case .of‘the Millard County Land and
Water Company, a Corporation vs. Abraham Irrigation Company,
8§ Corporation et.al. commonly known as the Greenwood
Decree, amounting to Fifteen Second Feet;:
Aleo to 40 second feet of water from Seanpitch
River during the highwater period commenocing about May
first and ending about July first, diverted into its canal
8% the dam commonly known as the Fayette Canal Dam across
Sanpitch River, situate HNorth 10°® W 400 feet from the
Southeast corner of Section 13, lownship 19 South R l.West,
vwhen,during said above named period, thers is water in swid
Sanpitoh River available at said point. Said 2last above
N named olaim to water is based upon & necessary and beneficial
use thereof diverted at the above mentioned point, and used
for a periddi-of more thun twenty five years, and has been
applied to irrigate the lands under said Fayette Canal during
said period by the stookholders of the Gunnison Fayette Canal
Company and their predecessors in interest, and has been
used in connection with and supplemental to the decresed
rights above mentioned; and the same is not more than suffi-
cient, in addition to su:id decreed rights, for the proper
end benefioial irrigation of the 1lands under said during
eaid period. N
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Answer to Paragraph 6,Subd-rision (a)

Part of the 30.50 seoond feet,now belongs to the Sevier River land
and Water Company,as we are informed,the Fayette Canal compsny,was
reincorporated about a year ago,and now is the Gunnisén.Fayette
Capal Company,and the stook owned in the former comapny and the
water represented by it,have not been transferred to the new comapny,
and pert of that water above mentioned now is owned these reservior i
people ,amounting to about 5 second feet.

And furthexr there is also owned by the Gunnisdn Fayette Canal
Company,as ‘deoreed to it in the case of Millard Connty Land and Wate:
Company,8 oorporation,vs Abrsham Irr.Co.,et.al. 30 gsecond feet
from the Sevlier River to be used during the winter,which is supple-
mental to the other rights,but we have been unable to secure a copy
of said decree to file herewith,but the same 18 referred to and made
part hereof.

In further explanation: In 1909 the Robbins and Kesarns

Dam and Canal Company deeded all of the water decrseed to it in
the Higgins Deoree to the Fayette Canal Company,and the Fayette

in turn deedesd <+to the Spaulding and Livingston Investment Co.

I/2 ofdthe waters deorsed to it by the Higgins Deorse,and one-half
of the waters deeded to ih by the-Spauléimg-and-LivingstenRobbins
-and Kearns Dam and “anal Company,being 16.30/70 primary right,

and I4 20/70 second feet secondary'right.,and this has intmrn been
- transferred to various parties,and a portion of whom use the water
through the upper part of the Fayette Canal,to-wit H.A.Kearns,
W.J.Winoch and Ray P.Dyreng,Madors Hickenlooker and others.

ot
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Z'IN THE FIFTH JUDICIAL DIST:<ICT COUHT WITHIN AND FOx :ILLAID COUNTY,
STATE OF UYTAH.
In the Matter of the Adjudication of the
Water Rights of FAYETTE CANAL COMERANY,
a corporation on thet
SEVIER RIVER SYSTEM.

RICHLAND IKRIGATION COMPANY,a corporation ve, WESTVIE™ I.i.COM.ANY,
a corporation,et,al,

ORDER EXTENDING TIME TO FILE WuITTEN STATEMENT.

Upon good and due cause being shown therefor,it is hereby ordered
that the Fayette Canal Company,a corporation,may have upto and in-
oluding the 25th day of February,I922,in which to file with the clerk
of this court 3tate of Claim of Water Rights within the said SEVIER

BIVER SYSTEM.
Done at Nephi,Utah,the I7th day of, January,1922,

el T e

- Judge.
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IN THE DISTRICT COUTT OF THE FIFTH JUTICIAL DISTRICT

IN AND PR THE CCUNTY OF MILLARD

STATS OF UTAH

RICELANDS IRKIOGATION CQ., Inec., :
. Plaintite

-ys- : OBJEBECTIOUY.
WESTVIEZ¥ IRsIGATION CO., Inoc.,

ot al., :
Defendants :

Comes now the Gunnison-Paysts Caral Co., defagdant
in this case, and objects to the *Proposed Deterairatiscn of ¥ater
Rights on the Sevier River S8ystem,* filed herein by the Sta‘s Znginmser,
and shows the court:
I.
That the proposed rights of the deiendan: ars iisted

under Paragraph #3517, Page 10U, Claim #357 of sald deternination.

N
1I.

That unde r said paragraph #317 the defendan:t is
deterained to have 3,115.5 acres of land irrigated, whers as a matter
of faol they are irrigating and kave irrigated for many Fears 4,ul2.5
acres of land, The discrgpaecy in acreage .s skhown in ize followiag
table:

State Engin. : ACres Teter- Acres act- &

ser Survey H ‘nined by Stats:ually ia

Plat No. : location :2nginser : : Increass

502 :8e0. 36-T199R 1 W: 50.1 : 58.7 £.6(a)

508 :8e0, 24-T19 BR 1 W2 x63.6 L 424 : 60.9

513 :S60. 13=T1g SR 1 W: 30615 : 200.0 : 2(b)

514 Se0. 12-T13 SR 1 W: 9.7 127.7 139
~——

75




chu lo. 673, ﬂjeononl of New rum Oanal
nlo cuu Fo. aea Inyﬁeld Irr:gatlon

Eﬁ 0 ~tx_ngymox by ur. mvme.

‘ﬁg_ !ou m alwui ‘orﬁcer 6: the oun.nuon Irrigatlon canpany.

FEL §3“

_ﬂat u. tho ntar -htch that -took roprc-
2 ' unu hu bocn uud trou tpru ht in each and overy yuﬂ




i éb’;hat there 18 sbout four-twenty-fifths of the waters owned

‘by the nnison Irrigation Comroany that goes on to lands under

the aew Field Canal JOmpany?

_A ¢We11,v1 guess ever sinc’ -the canal was made. as long as I

. _; . can remember._
.’ ﬁSince prior to 12007 -

e
A

e e

Yes.f

}¢;aSo\the Few rield Cansl Zompany 18 rezlly one of the canals

:éf ;he Gunnison Irrigstion <-mpuny?

A' Well. we clean cur osn oanal. Outside of that it is in the

system._.ﬂ

'3;‘Q You are 1ncorporatnd are you?

A Yes‘pir.

< And the Cunnison Irrigstion Zompany owns fifty-eight ger
Cedt of all the waters of Twelve Vile Zreek?

;A‘ Yes sir.

é of coursn the L;yfinld Irrigation CQmpany owns the other

:;forty-two per cent?



Fjelstead--C

P e e --"-‘-r' i’
VN co that any -atars that you have taken ffbﬂ T191'¢ Vile

‘

Creek hwl been 8 part of tha watera of that ‘stream owned by~

ithe Guqnison;;rrigng
% W@a

tof ‘all o ‘h

i, i

:hey are zllow-
ed sontany aecond;feci 1n t-enty-four hours.' ;

e Thnt 13 up tu a--_:

o)

Laasv 35 ?roz'fhkt‘scufée of gupsly to the Gunnison

‘f]l4rrigntlon‘ﬁbnpany?:
: A" Yes.-
UR. Lansox- -1t yoa_wili et that into your mind it

will cleer up a 1ot of dirfiaulty.
; The State Engineer gnve the Gunnison Irrigation . Company =
continnaus f'uv fron thnt source of 145 cubic feet from April
1st tc June 15th. From all sourcea?
A Yes.
- shenever the Gunnison Irrigation ,ompany hae received that
‘uantity trou thnt souroe of suppiy, it doesn't claim any
;1gh:s in the Ttelve nile ﬁreak.%doee 3t?
A xo. I thznk not.‘

":a""wlv-_:'ru adnipe L AR e i kR

._”““"m¥”9§m then¢€53¥3"‘4ﬁi e Bons tater 1n Twelv~ ¥ile Zreek at




‘T_-__ x.k '-l": N -

b e e
s e

' Tielstead—0

"‘4""3¢$“’5" *#m . i’;~~’.",’37‘0 <y .
_pertun tuu ot the yeax tha& -ouldn't be clumed .br the

1.%' el i'i.‘" ~-’ ' . " Lt
N c‘ntm of"faat you Sever Bave had any nungs on m S
m'._,‘ ”Z" N ot o -:.,, . '
”ﬂ%n.otrnln .13 c;-ggkg ﬁmr, TR DL TR N . . TS

‘TQ' !ou Z:re' cnly organlzed ﬁ;{: the purpoee ot oleaning and’ ro- '
| puung your oanala? ’
A :_!ea.
 ang: dzar.rnuung the nten
~ Yes. .;‘? - -
: You are a distrlbnting oorporation for the ua.ters owned by
. the cospozationt R .

el . . -
.

A Yes. L e .
] Your conpany doesn't olaim title to any water of any klnd?
vy !ot unlees 1t ig—  °

- Q rau haven't olaiméd any?

“a le bave ueed 1:. 4 ]

" 'Q The water thaz you “have used has been part of the water in"
" Twelve Kile Creek that the Gunnieon Irrigatlon OOmpany 1s
cntltled tor e el L ..
A7 W0, I dom't thimk eo. - . '
Q rou don't think so? | PN
A Then the Gunnlaon Irrigation COmpany uges their water. they
take an they aro eutitled to, and ir there i.a any left we oan
‘v 18 T S :

Q Do you ; knat how nuoh they-are-enuned to?"“‘ TR T
A Only by the state Ehsineer'a decialon. , ' .
Q no gave theo titla to a no- or 145 eecond feet fron 311 T .

Py -~ .....-;.‘-

BOWOG 87 _
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Q Dojm m- mt';nt of thlt 145 lmnd toat comes’ tron

,‘.ﬂ"\"' J!...l.'- oy

‘an ettl.odr of the Ouimnon “Irrlgati.on conpa.ny?

Q loi. 11’ thc Iar Hold tlml Oolpm hn our taken any

L -; -\-\

nteu tro- l‘n}lu lﬂo .creek other than tha.t rapruented by
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'd  You Tely entirely upon the water which your stock in the

Gﬁhhléon Irrigation Company represents for the irrigation of
all your lands in the lew Field Canal?
A Yes.,
L You couldn't produce any crops without that =ater, could
-you?
A Lo eir. not the transferred water, that is a cinch.
Q2 And the Gunnison Irrigation Company has alweys claimed this
" land undef the ¥ew Field Cansl Company as part of the l-nd ir-
t’rigaféd by their water supply? 4
A ell, 1 don't know ae to thét.
) xgll, it is a part of the land that is irrigated by the
waters of the GCunnison Irrigation Company?
A  Yes.
L Yes.
That is true.
Q Aad this land was included in the acreage which the court
sllcowed water for in the suit byvthe Gunnison Irrigation Company
versua the Guraison-Highland Canal Company, wesn't 1t?
A Yes ei:. ’4 I .
‘w*fhf‘how. who oxns this ‘Bear Folo Reservoir? -

-A .nell some of theee uaytield companies, I couldn't say.

K
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A .

=-) In othe: worda. the Kew Field Canal COmpany doesn't own 1t?

~
o~

A no..»"‘-;>, B i

- .,,

”rq Ncr the Gunniaon I:tisation conpanvt

LT Q '!ou make no claim to the waters of Bear Bole Repervolir?

f> A ¥o sir.
= Q. Do you olaim any waters- that 1s the New Field Canal
;company- in the Bear Hole Reserxvoir?

. That is all.
' FURTHER CROSS EXAMINATION by Mr. Yelville:
'jQ How much land will a share of stock in the Gunnison Irriga-
tion company irrigate?
A Oh. I think most of them in the New Fleld got around, some

."; ot them bas a share per acre, meybe two shares, others three. .

Q To the acre?

'-‘A I think three pretty much all through the field.

Q Tekes from two to four of the Gunnison Irrigation COmpany

water 8tooke= -

R 2

:{A Two $o four. - .

~.Q Two to four, takee from two to four shares of water stoock

in the Gunnieon Irrigation Company to irrigate one acre of .
land in the New Field Canal 6ompany7 '
» That 1s what'they have, and ahéuld have eix or seven.
3ou don't know how much water a share repregents?
.-

Yes.

A

Q

A .
'_Q. They have used from two to four?

A

Q

That would be true under the Gunnxson Irrigation Oompany.
“would it? - ' : )
'_A 1 think 80, ptactically the same._

"“?’fq Praotloally the same. depending of oourae on the kind of crop?
- A Depende on the man, if he has got plenty -} 4 water he 18
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1uoky. -Af he un't, he un't. B -_ S
- :fg uth t-o to tour lhcn. yo} produoo about thru orcbl ot
‘l.lfdfl‘lnf - M A W o T ngﬂﬁ"‘,v-" . o
aou youo. not m I.ut nno. ‘!";%!. e L

c Q- ‘lo'iul. yuu m produo thru oxopl ot hm

‘A !u. R - : -
Q !ou oould produoo -u good orop ot gratn, -hut. bnley? )
A m-to tour. ) : :

mvxm: 1 _ma V_mgg'_u} all.' __'

e mrm OR0SS EXANINATION by n. uoxuuo-'
Q “ “ takn. say, i you bave 35.000 shares of water stook,

and 4f it takes four shares of water atook to properly u'rigate :

) -one aore ‘of land. “then -m: that you ooulc only irugate. uth
’ithe 25,000 -ha.rel. about one-taurth of the 25.000 aharea,

,"',.°°uldn'= your - T .

Y Yes. . T .

S In othor 'ord-. your 35.000‘ sharea '111.only 1rr1gate about

8350 aoru of hnd. 1. that oorrect. i you applied fou.r shares
to the aore? - T s )
..‘;{!o‘.. I think so.’ , T |
- Q “1f you spplied t'o nhare. to the aore. it -ould only irri-
‘sate 12,500 acres or land?
A Yu.:_ P . 3 -
- -Q rha.t 1- lbouz all thoy have been lrrigattng. fen't nr o

-

-7 Q’ But whatever 4% was;"18 Vas a g ammm 1n the asount that

Q so m epply:ng four ehaxee. you would only irrigate 6850
QO:O.- - .

-

) . A ’..o ". . T :" r e e N : : 4
Q ‘There was 7250 acres: oluaod in the sutt ot the mnou -

- _-Irﬂsmon Uo-pw v-- ﬂunnnononighhnd Oanal conpahy?
A I don't rueabor tho nount. R

- -

--_ Ry

N

r-.;.-you .Mttod to tho oouxt. m tn.t u -n.z— b § thiuk nm i -
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: L EE L Coar o wAes I
o - what tho oourt found,” that you inoluded all the land that you

~

f;f' . weze irrigating 8t that tize, didn't you?
ok L sguess, : ouldn't 88y,

.‘G,.«-’ SR

. . 4 5
Loy R B et vf&~-‘-‘4?:'.~bﬂ"

been ueed ,n 't e Highland Canal company. haven't they?

R o

A !es. 1 thxnk ao.
Q_T_anltba repteaented vy etock in the Gunnisaalrrigation

3
h e ———— e

:Q 1220 shares, is ¢ not?

A1 couldn't say, 1 have no recollection.

{': t'iqu Don't know?
,.é : Tvl"‘ 'i'iﬁ xxo.; : |
i.* . ’ Q Has that been used each and every year for the last ‘ten
iy . | or fifteen yéara? 7
; A ; couldn't say that.

‘Q How long has water been used through the Highland Canal

' .;Company oﬁﬁed'by the Gunnison Irrigation Company stockholders,'

é{f ; g . to your knowledge? )

5 : A ¥ell, of my own knowledge, it wouldn't be only the last few
3 ;i _ years. _ .

i b 7 - Q The last fe- yeara? B

ﬁ;' A Yes sir.v o

by Q what about the water that has been turned to the ¥anti

‘? Réservoir and Irrigation Company, have they acg:ired some stock

}g ; in the Gunnison Irrigation Company?

i&A'- R A I couldn't say.

52‘ f j;. L “:"I'Q They ‘have been us!ng some water. you know that.

Yea. I think sc. from what I can learn

A
'5f7§ 'You are a director?
A

_!es. but le lett it up to»oux preaident and water. master.

-




5 i reaaal 4

< 1._:"-'. T S o Rt

?jelitea’,

“%e would have to get that information from the President?
.Ye‘ * - ‘.'A!. }; ’ :A’-E - '." 4 -~

il »

As a director. you don't pay czuch attention to 1it?
e are“satlstied. ‘ne don't;xpnt togpry .into 1it.

ént to congratulat° you pnd the preeident for getting

'*irhis 4000 uharea that you spoke about that was used in the

-Yew Fiela Cenal by the Stockhoiders of the Gunnison Irrigation

‘i,Company,'is thnt a uniform amoun. used each and every year,

g S ILIEN [

‘uoeaﬁit vary trom year %o year?

o Ax,&o,'it ie uniform.

" ¥E. VELVILLE: I think that is nll.

. FURTHTR CROSS IXAMINATICY by ¥r . Velville:

i"li%hink, if I understend you, you say the Yewx Field Zanal
ACOmpany doesn't own any water any plece.

A Hb.

Q Doesn't claim uny water in Trelve Vile Creek &s = corpora-
tion? .

- AA Ko slr.

VkﬁiFQ: uov, if you had 100 per c¢ent of all the water filiangs, water
rights you claim in the Gunnison Irrigation Cozpany, it wculdn't
be sufficient, would it, to irrigate-- 1t would be sufficient

to irrigate your 7250 scres of land?

A If me what?

Q If you had 100 por cent, it would be esufficient to irrigate
your 7250 acres?

Yes, I think we would get along fairly well.

Thai is the quantity you claim water for?

Yes, under the Gﬁnnison eystex, Sunnison Irrigation CoiZany.
You know tbe land under the New Field Canal?

,“I couldn t eay that 18 the right fieures.~, »

"Whatever was awarﬁed 1n that ceose, {t waslthabcorrect acreage?
v:Yes sir.

¥E. MELVILLT: That ie all. :
ME. LAﬁsox;. That 1s all. ~10-
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iﬂ “aﬁQﬂﬁft’:’} - :q? R S

._; B 53 Q M. xuxcqron. called as a witness on bebalf of
Y : ‘thre. hew }ield Canal COmpany, having been firet duly sworn,
M 'gw ”?bs‘if;e‘;' as fol w’gﬁ“ i3 "ﬂﬂwﬂ wFTg
"Yh. . fi.3-g TXAMINATION byiuE.. “velville: - . ‘

‘-..%+<cn, was this cubic foot of water in the
-2k, Was it included in the totel water supply

ecrena o the Gunnieon Irrigation ’omoany in the cage of the

Gunnison Irrigation Company versus Highland Zanal Company?

-88 it included 1n that?e

3 Yea; ca .”f - B
_A fell, I Just disremember sbout that. That hee alweys been
coneiiered an independent right.

~a-n't it, didn't you set it up in the care and zake a clsaim

thie cubic foot in the Y¥crrison Tunnel?

I cculdn't angser that, I :dca't rerember.

You were claiminy the water prior to ihat iitigation, w-re
y:d?ﬁé#}:.-

A Yéé.sir.

« %hy Jdidn't you set it up 'in that cleim?

5q;llsay, I jon't remember anything about that.

uow; your total acreage under the Sunnison Ifrigation Compnﬁy
7:5C acres, isn't it? .

Under the 3tate Engineer's determination 1t ie cver 10,000.
According to that?

That is in the decision rendered in this case.

. im the decision in the case of Gunnison Irrigation Compeny
versus the Gunnison Highland Canal Zompany, the court awarded
you water for 7250 acres of land?

A- Yes.

L Then that decision was rendered, I assume you included all

the land irrigated by the Cunnison Irrigation Company?

<A e had a great deal more land than that. That 1s what the

- court found we were entitled to irrigate.

S S1le




" THE COHRT. How much?

CA 7450 ayres.f
& rhat 1ncluded the lcnd under the New Fiela Canal Zompany

: ;?:“ﬁﬁﬁfﬁi3318;irrigatcd by Gunnison Irrigation, Company water stock?

&e”

Yes. i
é:"w” [ R E

Tha: is 1and that ie 1rrlgnted by the Gunnison Irrigation
“ompgﬁyj;atpr stock iﬁﬁihe New Field - Canal Compqny, is
"7¢50 gc:es?
-A. Yés sir.
Q Xow, I take it that since thie decree wes rendered in the
cagse of Gunnison Irrigestion Compsny versus Gunnison Highlan:
Cenal Compsnmy, you have observed the decree?
A Yes.
Q -You haven't violated the decree, have you?

No sir.
<« This lizits your flow to 145 second feet fror the opening
of the irrigation season until the 15th cf June?

S"’1Y;a;{t-xi.r

§ - Kave you ever used any water in excess of 145 second feet
to refill your reservoir?
A e don*t claim any in excess of that.
R of 1457
& Yes.
< Yell, if you refilled your reservoir, would it in any way
interfere with any flow in excess of 145 second feet?
A Yo sir.
q So that you would not cleim any right to refill your reservoir
1f’5y doing 8o it would increase the flow that you were claiming

o in excesd of 145 second feet?

l A“ ve would not.
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Q *Or 1n dxeeu ot 111 35 second feet a.fter June 15th untu

‘ the next irrigation eeeeon?. ‘ R . )
‘A rhe tuet of OOtober.’ ) , ‘ol
Ww ; zy oY m q&q?’ nret of October? - . - :
y C A !ee.. 'l'hat ie eppxoximeteu 30 teet durttg Ootober. molud- .~

1ng swo. end a half. teet for stook eetertns purpoeee. - _
Q xn other eorde. you don't olaim any weter right other then .

- -or tny uuomm ~to that decreed in the caee o: the Gunnteon :
Irrtseubn conpany vereue the cunnteon mghlend Oenal OOnpanyr

»

m. LARSON. 'rhet 1e expreeely etated here. ur. uuune.

- Q So 1: the total volume of water nong to the cunniaon
Irtigetion COmpany tron all sources of eupply exceeded at any
txee 145 eeoond. teet between the opening of the uugetion

'f eeason and the 15th day ot June. you don't make eny olaim to
tnatr : ST ,

Y Plne the two and a helt eeoond feet.. - .' .

LE mm 1e” the two and e half? ° . R ." g '
A You will notice u' you read down farther. for stock watering
purpoeee. ) ' S C .

Q I nean uriganng purpoeea, that '13. whenever there ie an.
excees over and above 145 eecond feet during that periogl. tn
excess of that and for your stock we,tenng purpoeee. it belonge

- to the peOple below?: ) \ LT )
RN ¥ We don't olaln thet. L
T !ou don't olais that? o R
_':'A no.1_~_.. BT
Q 8o as far ae you are conoerned, the.t oan run do-n to eatlafy .

.the‘righte of Judge chrteteneon, the righte of the sdvxer Bridge
~_.',Reeervou' and Piute? ' : R ,
" A -Ae far as we’ are concb‘tied.—\ve ‘on‘ly olatnas T rave etateu. e
:Q And 1! you had tha,t, you weuld have an mple eupply of °

. Iater for an the 1end under your hyeten. would you notr - R

.-,...:...-. RN

S —— T
. T
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T quna m-quld.n't cuu m ght to’ tlu ym nurvqc-t 2

“Af in doln; n u mum. or ln ui nw ohnndnr roduud

uth in&ot to m opounon of ﬂn nnmn that thc Judge -
ny m:l.y uﬂeutmﬂ the condltlm A8 I nnted. any yurn
.we ccmu uu by tho saow tnn 1n th. nnoy. or our water- °
lhed mther we m aous to ﬂn m reservoir or not by

the tm our ltoul cou tm m mntnnl. ntt.or we hnu

GP3 T A Lo
drunod it tor ﬂn ﬂrit lrrl.suttoa uulon. you oan tell .

ho- -aoh u m soua to ha.u to ltore. -and 1! the waters
ahort. in omr to lcoro 11'.. u may hne to hold up a
uttle vater to ntu.re our oropl. but mt to exceed 145 feet,
nnd the two m a han n a:ra anoua. we trr to protoot our-
“selves that way. . '. e ",.".7 /4 < /
m. LARSON: :n ncumon thoreto the 111. to Ootober
1.“ ‘- UG e e

‘ 'Ol-_u“ £ ‘ ;_-_j‘_ : . .

‘MR. l.mson m \urtx tut durzns Ootober? .
l ru. ; n ut out u m stl.te lnnnur'a propoud detorlnn-

i uon. we m ntuﬂoa uth that.

IR mvm.:z ‘!hl.t um

3 i 24
‘. .-,ah-—- ..

mm:a caoas nmnno: by Mr. Melville.
£2Q !'ou.r !.n'mtion nl.m opm thou.. I undentnnd. lpru. 1st?

e _' A~ Yes nr.

? f'-!u. T TS s
A totl.l o:l.' 75 WI?
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T ud n1.35l85 nohnc hot fro- tha ISth of m. untal
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Yes eir.

-~

And during the month of November, it ie 27 second feet.

%, A Plus the two and a half.
.. Q -Two and a half. '

" THE COURT: During the month of November or October?
¥R. ¥ELVILLE: October. That is all.

.
- e -

FURTHER CROSS EXAMINATION by ¥r. Velville:

« You woulan't claim the right to carry other water in the

&“‘ ‘reservoir from year to year?

2
Y

A No air.
& This water would be measured to you at the point of diver-
sion from the streams, 1 take 1i?
A Yes.
¢ That would be entirely eatisfaotory?
A That would be entirely satisfactory.
¥R. ¥¥LVILLT: That is all.

I, J. H. KELLFR, do hereby certify th;t the above
and foregoling, 15 pages, conséitute a full, true and correot
tragscript of all the cross exazination by ¥r. J. A. ¥elville
of the witnesses Richard A. Fjelstead and John M. Knighton,
in the hearingon objections of New Field Canai Company, at

Manti, Utah, on the above date, in the above entitled case.

Official Reporter,
Sth District Court of Utah.
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IN THE PIFTH JUDICIAL DISTRICT COURT IN AND FOR WILLARD CQOUNTY
STATE OF UTAH

RICHLANDS IRRIGAT ION COMPANY
(a8 oorporation) :
Plaintiff, : 4mended Dbjecticns %o the Propcsed

Ve, : Determinetiocn c?2 the State Znginesr
: con behel? of 4he Sunniscn, Fayeiie
WAST YIZW IRRIGATION COMPLANY, : Canel Company.

(e corporation) et-al.,

Defendanta.

Comes now the Gunnison, Feyeitte Canel Zcopeny., defendant (n
the 8bove entitled oese,end f£lles its amended objectiorns tec the pro-
posed determinaetion of its water rights on the Sevier River System,
filed herein by the Stete 2Engineer under clain number 387 o2 seld
determinaticn, parsgraph 317, oage 100, and in perticulers &3 2ci-
lows ;=

1. This claimant and defendemt objlects to the seild propcssd
determination wherein it is determined that this defendemt has 3115,3
goreg of land irrigated under its sys tem, wheress, &s & matter cf
fact, the stock-holders of the S¥id Gunniscn, Tayette Canal Ccoveny
@re irrigating end nave for & gree®t number of eers irrigeted 4469.5
aorea of land. Tha discrdpendsy iz screage is shovwn in the followicg
table: -

otele zngén- . acres JDefer- 3
ser 3urvey, : Looation : mined by 3tate Acres Bct-:
Flat No. : H Zngineer : uslly in :Increase
502 . Se0,36-T 1938 17 : 60.1 . 58,7 . 8.6 (a)
508 . 860.24-719 SR 1W : 363.6 . 424.5 . 60.9
513 . Seo., 13-T19 SR 1¥: 308.8 . 209.0 L2 (b)
. L . 8
bl4 : Seo., 12-T719 SR 1W: 219.7 237.7 1781,.0
618 Sec. 2-T 19 SR 1W 69.4 149.4 §0.0
519 Sec. 6-T 19 SR 1= 10.7 180,7 170,0
520 Sec.26-7 18 SR 1W 196.5 2ANINS 15,0
526 Seo0., 26-7 18 SR 17 1168.5 23835 pICTLE
528 Se0.25-T7 18 SR 1W 334.5 413.5 79.0
522 Seoc., 13-T18SR 1W 149.5 329.56 180.0
534 See. 12-T 18 SR 1w 91.7 5B 64.0
636 Ses. 1-T 18 SR 1W 26.3 S8k D 2.0
Sec., 2-T 18 SR 1W 19.9 259.9 240.0
637 386,36-T 17 SR 1w 4b.2 325.2 2380.0
None Sec. 26-T 17 SR 1W Hone 80.0 80,9
Nons 3e0., 27-7 17 SR 1% lone 80.C SO
Total 12273.7
2 Thds olaimant end defsndent further cbiects to the seid

rroposed determination for +the reeson thet 1% fails %o award %o
this olaixent and defendent I5 seocnd feet of weiter decrsed o
Blizabeth Roberts,Benjemin Christenson,and Reuben Chris‘enson in
what is kmown @as the Higgins Deores,and as awarded and confirmsd in
the Distriot Court mithin end -for Millard County to Benlemin arzgd

Reubsen Christenson et al in the ocase of .illard

County Zand &rgi
Water Comve@ny vs Abrahem Ir

rigation Company et al,tre decrese in Vi3

P



whioch oase is generally known &e the Dreenwood Deowee,and the interests
of the said sbove named Benjemin end Reuben Christenson have been
aoquired by this olaimant end defendant through purchase.

Alaso 40 seoond feet of water from Senpitoh River during the
hignweter period ocommenoing about May Iet end ending sdbout July Ilet,
which water this olaimant and defendant diverts &nd 1s entitled to
divert into its canal at the dam ocommondy known &8s ths Faystte Censl
Dam across Senritch River whioch is looated North IO° ¥eat 40 feet
from the Southeast corner of Sedtion I3,4wp.I9 South Hengs I West,when
during the ebove period there is water avallable &t eaid point. The
claim to this water is besed upon a diligence right scquired by this
defendant and claimant and 188 predecessors in intersst by tne bensfi-
cial use thereof for more than 30 years,and such water hua been used
in oconnection with and supplemental to 8ll of the decrsed rights of
this defendant &nd ocleimant and its stook-holders.

3 This ocleimant end defendant further mekes objsction to the said
proposed determination wherein it awerds to this defendant and oclaim-
ant 4 second feat of wgter for stook-wetering purposes and non for
irrigation from QOotober IS5th to April Ist,for the reason thet such
awand is wholly insufficlent and forf the further regscn thet such
award does not sastisfy the rights of this defendsnt es deoresd to it
and its predecessors in interest in the case of lillerd County Land
and Water Company vs Abrehsm Irrigetion Compény et al,which Decres ia

" generally known 88 the Greenwood Deoree,end by which there wes awarded
to this claimant and defendant 20 seoond feet of water “rom Sevier
River to be diverted into their said ocenal to be used by the stock-
holders of this defendant for irrigetion &nd Btook-watering purposes
during the period from Ootober IS5th to April Ist,which amount has been
uged by the stook-holdess of the said defendant for & grset many years
both before and after the rendition of said deocree and up to thes rpre-
sent time,and said water is necessary for the uses and purposes for whih
it was awarded.and not more than necessary for tnat purpcso.

4 With respect to thet portion of ‘he seld proposei determination
of the State Engineer wherein & it awsrds to this oleimsnt and defend-
ant 11,000 acre feet &8 a maximum and 9000 eore feet 88 & minimum &l-
lowanoce in lieu of all the other water rights of this defendant and
oleimant,excepting the water from the Sanpitch River sbove mentioned,and
the right to the 30 second feet of water from tke Sevier River from
Ootober I5th to April Ist,under the Gresnwood Deores,this defendant snd
claimant objeots to the insertion of the 9000 scre feet &g & minimum,
and insists thet the amount ewarded ehould be I1,000 acres feet;and
further that this defendant should be granted the right to draw and
receive thet amount at the head of its oanal during the period cf
use from April Ist to Ootober I5thy, as the needs of 1its stook-nolders
may require and @8 this defendent may decide whenever the emount of
water desired i1g available at that point,end at po time during such
poriod should it be Tequired <to prorate with any other rights or
o0leims en seid Sevier River,excepting with the rightas c® what ig

known as the center unit,and oomprising in edditicn t¢ the rizhts o
this defendant and olaimant,the rights of the west View Irrigasion
Company,and the Dover Irrigation and Canel Company,and such othar
intermediate recognized rights within such unit,but with no rights
lower down the river than the head of the Dover Canal,or sbove the
head of the Westview Canal.

Wherefore this defendant and claimant prays that this
honorable oourt modify the seid proposed Determination of the state
engineer with respect to the rights of thds defendent and claimant
:g tf:t there will be granted %o it 4its rights 88 above set out,

-wit:

That this defendsnt and claiment be ewarded II,JCO scores feet
from Sevier River at the head of its censl for the rericd Zrom arril
I8t to October I5,t0 be drawn at suoh time and in siuch esmounts Sg the
needs of the stook-holders mf the defendant m@y require end as dagided
by this defsndant.




l-and belief.

That in addition thereto this defendent and cleiment be awarded
+uIb6 Second feet of water from 3anpitoch River as the successor to
the rights of Zlixsbeth Roberte,Benjamin Christenson and Reuben
Christenson se defdned in the Higgins Deoree.,and as oonfirmed to

Benjamin Christenson 8nd Reuben Christanson et a8l in what ig known ss

the Greenwood Decree.also,40 second feet from Ssnpitch River 28 @
highwater right from about l8y first to July Ist,us herein setl out;

and that in addition thereto this defendant and oloiméent be awarded
30 ascond feet of water from the Sevier River to be diverted &t the hesu
of its oanal,snd used by its stook-holders for the pertod from Qotober
I6th to April Ist,for domestioc ,stoock-watering,and irrigation purposes
as decreed to the xxmmx predecessor in interest of this delendant,
the Fayette Canal Company,in that certain decrse in the ocsse of ldllerd
Land and Water Compeny vs Abraham Irrigation Company et al,made end
entered in Liillard County,Stete of Utah,

That the court further find that this defendent ond cleimant aad

1ts stook-holders have irrigated under its s&dd irrigation system from
the above sources,snd are entitled to iprigate therefrem 4,489.5
sores of lend,instead of 3,I1I15.5 asores as found in the prcpesed

determination of the 3tate Zngineer.

This defendsnt prays for such other and furtier rglie

oourt may seem Just and equitabdle,

State of Uteh, |
8S.
County of Utah. |

1%
Clairm

orney
ant,

4]
-
t
r
3

Archis M.Mellor,who being first duly sworn deposes &nd eays:

That he 1s an officer of +the Gunnison Fayette Canal Company,
to-wit;its president,and that he makes this verifiocation for &nd on
behalf of the said company;that he has reasd the foregoing objections

to the proposed dmxx dedermination of the s#&te engineer in the sbove

entitled cese,and knows the oontents therecf ,and that the same and’
the statements therein made ares true-to his

"My oommiseion expires lov.23,1928.

ast knowledge,infqrg;tion

-ASubecribed and sworn %o before me this 315}\

/

o

Al 0 200 .
uj/ o?ﬁy,]\:QEG.

) 7
[~y

"ol lesrTovo,Jtan,

CERTIFICATE

FOURTH OISTRICT COURT, FOURTH
CIRCUIT COUAT, STATE OF UTAA

COUNTY QOF MiLLARD
Mariene Whicker, Clerk of the adove named
Courts, certify that the foregoeing is a full, true and

correct copy of the original as filed 2+ now of

record in this offica. Consigging of

pages. Dated this day
of e .19 .
Signed . Clerk
by —_¢ —, Deputy Clark

e
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Sangt

.- been sveilable for Buch purp
13 company.

Ao AR Al :
_m"nmf Bhtois b mmgr np mz
MISHIN AUD FOR MILTARD 0O

: majant:lon to rropoaod
~determination of water
rights on the Sevier River
", Bystem by tha ntata =
--cngmoq:.-. o tui .

Comes now tho mmn Irrlgaiion OMpLuy, [ corporstion.

: I.'“ one nr :ﬁﬁe 7defendants in the above entitled osse, end hereby objeots

to the .pronosed” determinetion of its water rights on the Sevier
River .System by the ltata ‘onginger 'es f1led in this usa 'b'.r aaid
tatc nnguur, ond- for ob:o ,don Bhows t‘ho conrts HpsS

78, pefe 504 of propssed aetammu@
of. : tem by the state enginear,
tho nt.tc cngtnoar 88 failed to mention or awarc
“to the Boid Gunnison . Trrigation Company @WE oubic fost of weter
. ner second from what ia tnm ‘a8 the Morriedn Tunnel.waters flowing

from the Morrison: ‘Tunnel at the mouth of Six<lile Creek in Benpetq
Oo&:t ”litltl‘ ot m tnto mt 18 known es 8ix lile Creek, thie,.

¢ gunaison Iz‘:rlgati.on Company 1is tt;g e

_ ﬁ ; and mglontea to, racnmmnl
- ﬁ.loilg. 02 re-£1lling the Eunnuon
r‘ltam.ns ofe. :atu- tur early -
()

"-"been necess 168t : cow mﬂu said nnrnlr ‘on

npru lnd throush the month of April untu

m high wate h:obﬂ“ :from:the oanyon stresns, after which, ' .

.availghle for auch purpese, the said .

" remervoir has been ra-tiuon oz. .::a every yoar when the water has :

hu been the uniform - ..

raotice ‘0f:the ‘sa
xt




m B S f I - S Wherefore. thid defendant prays that 1t be awarded from -
: 4 C e the waters of the norriﬁ Tunnel flowing from the Xorrison kiine °

TS 3 ‘- {n 8ix Nile Creek, cublo feot of water per second in addition
' by the etate engineer m hia aaid ' .

T 1. .to the waters recommend
) cEb ' : propoaed determination. g
M-l "%, %' imat by dacree of this oourt. this defendant be plven the
i Bene &,\ right. ammany to re~-£111 from the high waters of the Sanpitch - -

L Ly :
L AN River.end Six Nile Oreek the Gunnison Resarvoir after having drawm

e Lo '.from the 8ald reservgir . prior, to the high water seasonm for irrigatfon

3 A : ;7 'purposes 80 long as g \g defohdant does not use water in excesa qf ) ;

B - _ < ."the quantity propose be“decroed to 1t from all of the Sourcaes

g - - mentioned in the said provosed determinstion of tha aaid atate S

- A | - ensineer- R

o I DT Be Doefendant preys for such other and furt reuef a8

&y - - R uay be neet in the :nremisea. 3N

1 A SO e T * : Gunnison Irrigation company,_

‘oonpanys -

i'f . .- S Lo
: " e
@ ‘ ‘ o
< . N
=~ . E
s
T

ks . aa, EEI
connty of Sunpete. :

. B i -Jokn 1. Knighton, being first dnly mm. depoaee and aaya,
S A ENEE that ho 18 the.president of the Gunnison Irrigation Company snd
TR g - -, makes this varification for and on the part of the saild company, that

. oo r7 " "he haS read the foregoing objeotion, that he knows the ocontents -
-‘theraof and the ssme is true of his own knowledge except ea to tle3e.
:matters /therein atated on information and bouet and as to those T
_magtgrs he beuevea 11: to be trus, . e P
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Btate Engine : - Acres Detsr= :Acres acta:

eer Survey : ‘oined bty Btate : ually im :

Plat No. . Locatlon : Enginaar i : Increana
518 :Boc. 2-T19SR1 ¥ 5.4 oy 5C.0

519 .:Soc. 6T 19 3R 1 & , 10.7 180.7 : 170.0
520 £Sec._}6-r 155R 1 ¥ 19€.5 o QI 15.0

=2 .:.Sec. 2%9-T 15 SR 1 ! 168.5 153.5 15.0
528 ;Sac. 24-T 1€ SR 1 ¥: 12,5 ; ylz,s : 79.0

522 ;3oc. 1%~T 15 sp 1 'l; 149.5 329.5 150.0

Sy -:Sac. 12-T 15 SR 1 l S1.7 155.7 &4.0
:3ec. 1-T 13 SR 1 TW: 255 2.2 540

536 :320. 2-T 13 3R 1 ¥: 12.3 252.9 240.C
3l ;Sec. 25-T 17 3R 1 'l; £8.2 225 .2 250.5 _
None :-Sac. 26=-T 17 3R ) ‘l; Nons 0.2 0.3
Jonse :.Sac. =T 17 SR 1 I’ Ncoa Q.0 £0.C _
;TDTAL 1,373.7

(a) Credited to Zunnison Valley Land & Livestock Company.
(b} EBError in adaition on plat. 3,115.83 ~lus 137x.7 = Ut

~wr
Pptrars

Trhat under NOTE in sald par. #317 tiie words, by virtiue
Of the Morse Decree, should te, by virtue of the Higgins Decree.
iv.
That in addition to the rights set forth in said
paragraph #317 out of tte Sevier River, the defendant claime a dil-
igence right of 30 seoft. out of tre San Piteh river at a voint whers
the defendant's ocanal orosses the said San Piteh river,
Ve
That {n said paregraph 317 1% bas been determiped that
the defendant bas the right to use y.0U seoft. of water for Stock Water
from October 15 to April 1, Trat 4 secft. of water is insuf’icient to

supply Stock WNater during this perica aza tkat O seof%. is neceswsary.




Therefore, the defendant prays that sald Determiration
be obanged and tha® the defendant be decrased the righ® tc irrigate
L.489.% acres of land, that they be decreed the risnt to the use of an
additional 30 seoft. of water out of 5an Pitch river at the point where
the Qunnison-Fayette Canal crosses tre San Pitch River, thbat they be
deoreed the right to the use of 20 secft. of water for 8tock Water fronm

October 15 to April 1.

GUNNISON-FAYETTE CANAL COMPANY

s .
By :f::m:.%ff@ﬁ:
SecY¥etary

STATE OF UTAH )
) s8

County of San Pete )

ol z T , being first duly swcra
Gunnison-
deposes and says that he is the secretarpof the  Faysite _(anal
Company, the defendant mentioned in the above and foregoing Or jection;
thet he has read the said Objection and tnows the comtents th-reof; tratl

the same is true of his own knowledge excepting as to those zatters

therein stated on informaticn and telief and as to thed be verily

Aot A e e

gubscribed abd swcrn o tefors xme this 12 th day

belisves it to be true.

of June, A. D. 1926. ,

= 2/ .

v Log et L gL LLET I
Notary Publie

Residing at: _Junnison, %

My commission expires: May 16,1927,
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ers who for many years have owned and irrigated land under
respondent’s canals, testified that the duty of water on these
lands is from thirty to fifty acres to the sccond foot; the
amount of water required varying'according to the difference
in the character of the soil.  Two witnesses for defendants,
oue a civil engineer, but neither of them farmers, testified
that the duty of water is from sixty-five to ninety acres to the
second foot. The trial court in arriving at its decision may
or may not have made deductionsg from the evidence on this
point that substantially reflect the vested rights of the Gunni-
son Irrigation Company. In view of the far-reaching effect
of the decision and the impossibility of correcting the error in
ense one has been made by the court in fixing the duty of
water, I would be in favor of remanding the eause, with direc-
tions to the trinl court to set aside the decision in that regard
and enter a temporary decree, continning the same in foree
for two or more years, and to appoint a vommissioner to make
measurements, with the assistance of a competent civil engi-
neer, of the waters used in the irrigation of the lands, and
thus ascertain to a reasonable degree of certainty the duty of
the water, were it not for the fact that counsel for respondent
vigorously support and defend the decision and counsel for
appellant approve, though somewhat reluctantly, of it. Under
these cireumstanees this court is preciuded from making such
order.

CORFMAN, J.

In view of the stipulation entered into by the parties to
this action relative to the duty of water and the aereage for
which a primary right to the use of the waters involved is
awarded to the respondent, 1 eoncur in the prevailing opinion
of my Associates in that regard. However, I concur in the
conclusions reached by Mr, Justice McCARTY that, inasmuch
as the respondent’s right to store water in its reservoir for
future use was not involved in the action, the finding nade
in the prevailing opinion, to the effect that, if it should be
ascertained at any time that respondent’s storage of water is
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in excess of the quantity of water awarded the respondent
under the decree, the excess belongs to appellant, and, on its
demand, shall be released for its use, is wrong, and is not
justified by the record hefore this eourt.

There may he times—in faet, the record shows there are
times—when a storage of water in respondent.’s reservoir will
not conflict with any right of appellant to use water bene-
fieinlly. In other words, when if not stored it will otherwise
run to waste. At such times at least, if not always, I think
the respondent. has a vested right to store water to sceure for
itself sufficient storage to meet the exigeneies of the varying
seasons from year to year so as to reasonably assnre for itself
sufficient water for the ivrigation of the 7,250 acres it is con-
ceded respondent is entitled to under the stipulation of the
parties and the finding of the trial court. Furthermore, 1 am
wnable to conceive of a right in the appellant to require re-
spondent. to release at any time water stored by respondent in
its reservoir when it will otherwise run to waste and it eannot
be used heneficially by appellant except by storage in respond-
ent’s reservoir.

Adhering to the doctrine that ‘‘heneficial use shall be the
basis, the measure, and the limit of all rights to nse of water
in this state,”’ the storage of water in respondent’s reservoir
to meet the exigencies of the seasons ought not to be held as
conflicting therewith in the slightest degree. Amain, storage
hy respondent at a time when the water would otherwise run
to waste and could not be beneficially used by appellant doces
not confliet with the right to a beneficial use provided for hy
the statutes and adhered to by all the decisions of this court.
Storage of water under these eircumstances gives rise fo a
question not involved in this action, and, if T correctly read
the prevailing epinion with respect to such waters, it is to the
effect that water stored by respondent under these circum-
stances may not he held in its reservoir, but shall be released
for the appellant’s use. The opinion holds

“Tt heing adjudged that respondent has no title or right to
the use of waters stored in excess of the amount awarded by
the trial court, it follows that respondent cannot retain such




368 SUPREME COURT OF UTAH. [July

Montaiuo v. Bult Lake & U. R. Ca,, 52 Utah 168,

e e

waters in its reservoir, nor can it require appellant to purchase
the same.”’

1 am unable to discover by what provess of reasoning my
Associates arrive at the conclusion that, after respondents
have, at great labor and expense, construeted a reservoir in
which it may be able to impound water that would otherwise
run to waste, it may not rightfully retain it in ils reservoir
and require the appellant, or any other secking its use, 1o
compensate for it. 1 would seem that under such conditions
there can be no interference or conflict with the doetrine of
heneficial use as the foundation of right, and that the deeree
here should not require any water thus stored to be released
by respondent for appellant’s henefit.

MONTAGUE v. SALT LAKE & . R. CO. .

No. 3008, Decided July 10, 1918, (174 Pae. 871.)

1. TRIAL - INSTRUCTIONS - - INVADING Proviner oF Jurv.  Tnoan action
for damnges sustained in n railrond erossing necident, instruetion
held to leave to the jury the question whether the raitrond company
waa negligent in failing to put up eross-arms at a highway erossing,
and not ohjcctionable as declaring that sueh failure constituted
negligence per set  (Page a70.)

8. NEGLIGENCE—IMPUTED NEGLIGENCE—DRIVER  OF VEINCLE—INJURY
To InviTeeE o Geest. The negligence of the driver of n vehicle
is not imputalile to the passenger, or to the invitee or guest of the
driver? (Page 371)

3. RAILROADS — CROSSING  ACCIDENT — CoONTRIBUTORY  NEGLIGENCE -~
GUEST OF DRIVER OF VENICLE. The invitee or guest of the driver
of a vehiele in not eharged with the same atriet Jegal duty of keeping
a lookout ns the driver, and where the driver was expericneed and
competent, and the plnintiff was a guest and an inexperienced minor,
and the circumstances would not cause all reasonable men to

' Qhortino v. Salt Lake & tah R. Co., 52 Utah, 476, 174 Pac. K60,

* Lochhead v, Jensen, 42 Utah, 99, 129 Pac. 347; dtwood v. Utah, L.
& Fu. Co., 44 Utah, 166, 140 Pac. 137; Martindale v. 0. S. L. K. Co.,
48 Utah, 469, 160 Pac. 275.

s
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conclude that plaintiff was negligent, plaintiff was not guilty of
comtrilaitory negligenee ng a matter of law.?  (Page 371

1. 'TrRiAL--REFUSAL 0F INSTRUCTIONS—MATTERS COVERED BY OTHER
IusTRUCTIONS. 1L wan not error to refuse reguested instruetiony
where every proposition which could he submitted to the jury was
sufliciently covered by instructions given. (Page 372.) ’

Appeal from the Distriet Court of Salt Lake County, Third
District; Hon, I, C. Evans, Judge.

Action by Isadora Montague, by her guardian ad litem,

Lovina Montague, against the Salt Lake & Utah Railroad
Company.

Judgment for plaintiff.  Defendant appeals.
APFIRMED,
Moore, Mitehell & Maginnis for appellant,

Haneock & Barnes for respondent.
FRICK, C. d.

Plaintiflf, a young girl sevenlcen years of age at the time
of trial, recovered judgment against the defendant for dam-
ages for personal injuries which she alleged were sustained,
by reason of the defendant’s negligence, in a collision between
an automobile in which she was riding and one of defendant’s
interurban trains at a publie erossing.

The facts and cirenmstances of this ease are essentially the
sime as those of the preceding ease of Shortino v. Sualt Lake (
Utah R. Co., 52 Utah, 476, 174 Pac. 860 (just decided).

While, perhaps, the evidence in this case differs somewhat
from the evidence produced in the Shortino Case, yet, in view
that the action is based upon the same collision that that action

s Shortine v. Salt Lake § Utah R. Co., 52 Utah, 476, 174 Pae. R60;
Atwood v. Utah, L. & R. Co., 44 Utah, 366, 140 Pac. 137.

Vol. 52—24



H Hqiyx3




460 SUPREME COURT OF UTAH May

Gunnison Irrigation Co. v. Peterson, 74 Utah 460

CHERRY, C. J., and STRAUP, ELIAS HANSEN, and
FOLLAND, JJ., concur.

EPHRAIM HANSON, J., being disqualified, did not par-

ticipate herein.

1.

2.

GUNNISON IRR. CO. v. PETERSON.

No. 4718. Decided May 9, 1929. (280 P. 716.)
Rehearing Denied October 1, 1929.

PLEADING—CONCLUSIONS OF LAw ARE Nor 1o BE CONSIDERED IN
DBTERMINING WHETHER PLEADING STATES CAUSE OF ACTION. Con-
clusions of law ought not to be considered in determining whether
or not a pleading sets forth a sufficient cause of action.

INJUNCTION—AFFIDAVIT AVERRING DEFENDANT TO BE IN CoN-
TEMPT FOR VIOLATION OF WATER RiGHT DecrRer Hmo Nor De-
MURRABLE. Affidavit, averring defendant to be in contempt of
court for taking portion of irrigating waters and using them
for irrigation in disregard of rights of plaintiff and in violation
of decree of court, held sufficient as against demurrer.

8. INJUNCTION—VIOLATION OF WATER RIGHT DicrEm Is Nor Ex-

cusep BY COURT'S FAILURE TO APPOINT COMMISSIONER TO Dis-
TRIBUTE WATERS, OR BY PLAINTIFF TAKING FuLL CONTROL oF
WATER AND REFUSING T0 CONSENT TO APPOINTMENT OF CoMm-
MISSIONER. Violation of water right decree is not excused by
failure of court to appoint a water commissioner to make proper
distribution, or by fact that plaintiff took full control of water
and refused to consent to appointment of commissioner as pro-
vided in decree, since either party had right to apply in court
for appointment of such commissioner.

INJUNCTION—GO0OD-FAITH BELIEF THAT DEFENDANT HAD RIGHT
To TAXE WATER I8 No DEFENSE, IN CONTEMPT PROCEEDING FOR
VIOLATING WATER RIGHT DecrREm The fact that water user be-
lieved he had a right to take water which he took is no defense,
in contempt proceeding against him for violation of court’s decree
apportioning waters.

§ 885, p. 607, n. 71.

Corpus Juris-Cyc. References:
Injunctions 32 C. J.,, § 870, p. 499, n. 23; § 883, p. 6505, n. 20;

1929] SUPREME COURT OF UTAH 461

Appeal from Seventh District

6. INJUNCTION—USERS ACT AT PERIL IN TAKING ADJUDICATED

WATERS IN FACE OF RBESTRAINING ORDERS ISSUED WITHOUT AP-
POINTMENT OF COMMISSIONER. The parties to a water right de-
cree act at their peril, when they proceed to use waters adjudi-
cated in fact of restraining orders issued without appointment
of commissioner.

INJUNCTION-——ADJUDICATION OF CONTEMPT FOR TAKING WATER IN
VIOLATION OF DiEcRER HELD Nor SUSTAINED, EVIDENCE SHOWING
THAT STREAM AT TIMES CONTAINED MORR THAN NUMBIR OF
INCHBS ALLOTTED TO PLAINTIFF. Evidence that water user di-
verted portion of waters before plaintiff had diverted its allot-
ment under water right decree for entire season, and that stream
at times contained more than number of inches representing
plaintiff's allotment, held not to sustain decree adjudging defen-
dant in contempt for diverting water belonging to plaintiff ; the
water right decree not being susceptible of construction authoriz-
ing plaintiff to take all water in stream until his season’s allot-
ment had been taken.

INJUNCTION—CONTEMPT ADJUDICATION FOR VIOLATION OF WATER
DEcrep HELD NOT SUSTAINED BY FINDING THAT DEFENDANT Di-
VERTED SOME WATER BEFORE PLAINTIFF HaAp DIVERTED ENTIRE
ALLOTMENT FOR SEASON. Adjudication of contempt for diverting
water belonging to plaintiff in violation of decree held not sus-
tained by finding that defendant diverted some of water before
plaintiff had diverted its allotment for entire season.

Appeal from Distri¢t Court, Seventh District, Sanpete

County; Dilworth Woolley, Judge.

Charles P. Peterson was adjudged in contempt of court

on an affidavit and application of the Gunnison Irrigation
Company, a corporation, and he appeals.

REVERSED AND REMANDED, with directions.
A. H. Christenson, of Provo, for appellant.
Lewis Larson, of Manti, for respondent.

BATES, District Judge.
This is an appeal from a judgment of the district court of

Sanpete county convicting the defendant of contempt of
court.
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The affidavit upon which the order directing defendant
to appear and show cause why he should not be punished
for contempt of court has attached to it and made a part of
it a copy of a decree of the court entered December 29, 1920.
The defendant admits that the decree was rendered and
that it was a valid and existing judgment of the court. The
following provisions of the decree are material to this pro-
ceeding:

“1. That the source of water involved in this action, and affected
by this decree, are described as follows:

“The waters of Sanpitch river, flowing between the intake of plain-
tiff's reservoir, and the point of diversion of any party hereto situated
on said river;

“The waters of Six-Mile creek, except fifty per cent thereof, diverted
and claimed at Sterling, Utah, by persons not parties to this action;

“Two and fifteen hundred eighteen-ten thousandths (2.15618) cubic
feet per second of time, of the waters of Nine-Mile Creek. (The re-

mainder of the waters of said creek being owned absolutely by High-
land Canal Company.)

“The waters of Twelve-Mile creek, except forty-two per cent
thereof, diverted and claimed at Mayfield, Utah, by persons not parties
to this action.

“The waters stored in plaintif{’s reservoir, in Sanpitch River sit-
uated between Manti City and Gunnison City.

“All in the County of Sanpete, State of Utah.

“2. That the plaintiff, the Gunnison Irrigation Company, is the
owner of and entitled to divert and use, from the combined sources
and supply of water involved in this action, and hereinbefore de-
scribed, the following described quantities of water, during the times
and for the uses, to wit:

“A flow of water equal to one hundred forty-five (145) cubic feet
per second of time, for irrigation of its said seven thousand two
hundred fifty acres of land, from the first day of April, until the
16th day of June, of each year.

“A flow of water equal to one hundred eleven and 36-66 (111, 35-66)
cubic feet per second of time, for irrigation of its said seven thousand
two hundred fifty acres of land, from the 16th day of June, until the
1st day of October of each year.

“A flow of water cqual to twenty-seven and 84-100 (27.84) cubic
feet per second of time, for the irrigation of one-fourth of their
said seven thousand two hundred fifty acres of land, (or eighteen
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hundred twelve and one-half acres thereof), from the first day of
October, until the 1st day of November, of each year.

“A flow of water equal to two and one-half (2%) cubic feet per
second of time for culinary, domestic and stock-watering purposes,
by the plaintiff’s stockholders, from the first day of April, until the
1st day of November of each year;

“A flow of water equal to ten (10) cubic feet per second of time,
for culinary, domestic and stock-watering purposes, by the plain-
tiff's stockholders, from the 1st day of November, until the first day
of April, of the succeeding year;

“That for the purpose of providing and insuring an adequate
quantity of water to supply the plaintiff’s uses as above set forth,
the said plaintiff has the right to impound and store waters from all
available sources in its said reservoir, each year, preferring such
available periods and times for such storage when the defendants
herein are unable to use any of said waters decreed to them, for irri-
gation purposes.

“That the aforesaid rights of said plaintiff are superior and para-
mount to any right of the defendants, or either of them, to the use
of the said waters, or any part thereof.

“3. That subsequent and secondary to the said rights of the plain-
tiff the defendant is the owner of the right to divert and use from
said sources during that period from the first day of April, until the
1st day of October, of each year, for the irrigation of his lands de-
scribed in his amended answer, a volume of water equal to three-
fourths cubic foot per second of time. * * *

“g. That the respective titles to the parties hereto, to the use of
said waters as herein defined, is hereby quieted and confirmed, and
the said parties to this action, and each of them, and each of their
officers, agents, and employees, are hereby perpetually enjoined,
restrained and forbidden to in any manner interfere with the rights
of any other party hereto, or with his or its free use and enjoyment
of said right, as herein decreed.”

The decree also provides for the appointment of a com-
missioner to supervise and distribute the waters according
to the terms of the decree and directs him to measure all
allotments of water to the parties at the point of diversion
from the stream from whence the water is diverted into a
canal or ditch.

The affidavit further recites that the defendant had full
knowledge of the contents of the said decree, and that on
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numerous occasions beginning with May 19, 1927, and until
June 30, 1927, he, in willful disregard of said decree and
injunction and in contempt of the same and wrongfully and
in disregard to the rights of the plaintiff, diverted and used
for the purpose of irrigation a large quantity of waters so
decreed to the plaintiff, and that he in open and flagrant
contempt of such decree threatened to continue to divert
such waters in disregard of the decree and the terms thereof.

Defendant demurred to the affidavit upon the ground
that it does not state facts sufficient to constitute a cause
of action against the defendant, and upon the ground that
it is ambiguous, uncertain, and unintelligible, and that it
cannot be ascertained therefrom what amount of water,
under the decree mentioned in the application or affidavit,
was contained in the water sources affected by the decree
to which the plaintiff claims it was entitled when the de-
fendant is alleged to have taken water belonging to the
plaintiff; and that it cannot be ascertained from the affi-
davit what amount of water it is claimed by the plaintiff
that defendant took belonging to the plaintiff. The de-
murrer was overruled, and the defendant answered.

In his answer defendant admits the entering of the de-
cree and denies all other allegations. The defendant then,
by way of further reason why the order to show cause
should be dismissed, alleges in substance that the plaintiff
corporation has assumed to take control of the water in-
cluded in the decree and to determine when the defendant
should receive water; and has always refused the defendant
permission to take any water when he was entitled to it.
Defendant also alleges that the plaintiff has never consented
to have a commissioner appointed to distribute the water
under the decree as provided therein, and has assumed by
its superior ability and financial power to control the water
and to keep defendant from receiving his rightful share.

Appellant urges that the demurrer should have been sus-
tained for the reason that the facts pleaded do not amount
to a contempt of court. It seems to be his position that the
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allegations in the affidavit that the defendant took
waters decreed to the Gunnison Irrigation Company 1,2
is a conclusion of law, and that conclusions of law

ought not to be considered in determining whether or not
a pleading sets forth a sufficient cause of action. The rule
of law contended for by appellant is undoubtedly correct,
and should at all times be recognized by the court; but it
is not so clear that it is applicable to the present case. The
copy of the decree attached to and made a part of the affi-
davit specifically describes the waters awarded to the plain-
tiff and petitioner. The affidavit recites that the defendant
took a portion of those waters and used them for irrigation
in willful disregard of the decree and injunction, and in
contempt of the same, and wrongfully and in disregard of
the rights of the plaintiff; that he threatens to continue to
divert such waters in disregard of the decree and the terms
thereof. We think the recitals are statements of fact. The
allegations were sufficient, and the demurrer was properly
denied and overruled.

Appellant also insists that because plaintiff did not con-
sent to the appointment of a commissioner to measure and
distribute the water, and because plaintiff assumed to take
control of the water and determine whether defen-
dant should receive any water, plaintiff ought not to 3
prevail in this proceeding. He has not called the at-
tention of the court to any authority in support of this posi-
tion, and we have been unable to find any. The right to the
use of the waters awarded was not made dependent upon
the appointment of a commissioner. Each of the parties
to the action was entitled to the use of the water awarded
him, and either of the parties had the right to apply to the
court for the appointment of a commissioner to make proper
distribution. If the defendant violated the terms of the de-
cree, he cannot purge himself of the contempt by showing
that no commissionér was appointed.

Neither is it of any avail to the appellant that the plain-
tiff did not consent to the appointment of a commissioner,
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nor that it took full control. The court retained jurisdic-
tion, authority, and power to appoint a commissioner. No
doubt it would have performed this duty had its attention
been called to the matter. The consent or nonconsent of
the plaintiff was not material.

The entire question to be determined in this proceeding
is whether the defendant in fact took or diverted wafer de-
creed to plaintiff as alleged in the affidavit, without plain-
tiff’s consent and to its injury. The pleadings and
proofs suggest that the defendant believed he had 4
a right to take the water. But that cannot be a de-
fense to the charge. It has frequently been said by the
courts that good faith, ignorance of law, or acting upon the
advice of counsel, is not a defense. In Rodgers v. Pitt (C.
C.) 89 F. 424, 429, the court used the following language:

“The defendant in this case was bound to obey the injunction, and,
when he interfered with the court’s order, he was acting at his peril.
He certainly ought not to have acted upon his own judgment as to
what his rights were, when it was manifest that his acts would, at
least, amount to a technical violation of the terms of the injunction.
It was not for him to set up his own opinion as to the meaning and
effect of the injunction. If he entertained any doubt as to what he
might do without violating the injunction, he should have applied to
the court for a modification of the injunction, or for the privilege of
doing certain acts which, by the advice of counsel, he claims he had
the right to do.”

See also Weston v. Roper Lumber Co., 168 N. C. 270, 73 S.
E. 799, Ann. Cas. 1913D, 373.

Each of these parties undoubtedly acted at his peril when
he proceeded to use the waters so adjudicated in the face
of the restraining orders issued without the appoint-
ment of a commissioner. If either took water be- b
longing to the other against his will, whether in good
faith, under a misapprehension of the terms of the decree,
or under mistake of law, such party thereby came into con-
tempt of the court.
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The court found as a fact that the decree was rendered
in form as pleaded; that the defendant had full knowledge
of the terms of the decree; and that on May 19, 1927, de-
fendant, in willful disregard of the decree and the injunction
embodied in paragraph 6 of the decree, and in contempt of
the same, and wrongfully and in disregard of the rights of
the plaintiff, diverted and used a large quantity of the
waters decreed to plaintiff, and that he so continued to
wrongfully divert and use such waters until June 30, 1927.

The following facts are fairly established by the testi-
mony: For several years the flow of water in the Sanpitch
river has been below normal. Since 1920 there has been no
commissioner appointed by the court for the measurement
of the waters and neither party to the action has ever made
request for such appointment. During all those years plain-
tiff has used the entire flow and prevented the defendant
Peterson from using any, claiming, under its construction
of the decree, that it was its right so to do. During that
entire period of time defendant has insisted that there was
water available at different times to supply his secondary
right, but he has not received it. From May 19 to June 30,
1927, defendant repeatedly, and almost constantly, took
water from the sources of supply, claiming there was suffi-
cient in the stream to supply his right. The plaintiff re-
sisted his taking it and insisted that there was none there
for him. The stream flow of Sanpitch river and its tribu-
taries during the months of May and June, 1927, fluctuated
considerably. The streams were larger during the night
than they were in the daytime. There were several diver-
sions of water made by plaintiff at different points along
the river. The water so diverted was conducted onto lands
within the Sanpitch river basin and used for purposes of
irrigation. The return flow from the irrigation of these
lands and seeps and springs along the river channel aug-
mented the natural flow of the river available to supply the
requirements of plaintiff. At no time since the decree was
entered in December, 1920, has the water supply been meas-

v
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ured where the waters are diverted from the stream, as
required by the decree. During the months of April, May,
June, and July of 1927, measurements were made about
once a week by an engineer under the employ of plaintiff at
two places. One place of measurement was 75 feet below
the State Road Bridge at Christianburg, and the other place
of measurement was on Twelve-Mile creek about 40 feet
above the intake of the Highland Canal. Measurements at
these two places gave the amount of available water at the
time of measurement, less the return flow and the seeps
and springs which were along the channel of the streams
below the point of measurement. There is no evidence in
the record from which the amount of water in these seeps
and springs and in the return flow can be determined.

The measurements as made show the following amounts
of water in the streams on the dates indicated:

April 24, 125.58 cubic feet per second.
May 15, 162.67 cubic feet per second.
May 22, 118.90 cubic feet per second.
May 29, 95.80 cubic feet per second.
June 12, 172.24 cubic feet per second.
June 19, 147.61 cubic feet per second.
June 26, 139.56 cubic feet per second.

It will be observed that three of the measurements exceed
the 147.50 cubic feet per second awarded in the decree to
plaintiff. The remaining four are under the amount of the
award. Whether the unmeasured waters were sufficient to
increase the streams to the amount of the award on either
or all of the remaining four days cannot be determined from
the record. Neither do these measurements determine
whether on any day between May 19, 1927, and June 30,
1927, there was less than 147.50 cubic feet per second
diverted by plaintiff into its canals, or whether the water
taken by defendant on any day was necessary to make up
the amount of water awarded to plaintiff.

g
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The engineer employed by plaintiff made an estimate
based on the aforesaid measurements of the amount of water
flowing in the stream between April 1 and June 15, 1927.
This estimate is 16,5637.44 acre feet. Had the plaintiff re-
ceived 147.50 cubic feet per second of time flowing constant-
ly during the period from April 1st to June 15th, it would
have amounted to 22,420 acre feet, or 5,882.56 acre feet

‘more than the estimate of the engineer shows flowed in the

system during the period. But if there is any value in this
testimony it is, to say the least, greatly weakened by the
testimony of the engineer making the estimate that it elimi-
nates the seepage, springs, and return flow, and that he
would not be able to say that plaintiff did not receive double
that amount during the period.

The writer of this opinion has been unable to find any
facts testified to by any of the witnesses which would justify
the inference that on any day between May 19, 1927, and
June 30, 1927, there was less than 147.50 cubic feet per
second diverted by the plaintiff into its canals for irrigation,
or that any water taken by the defendant prevented the
plaintiff from diverting its 147.50 cubic feet of water per
second on any day. Counsel for plaintiff has not called at-
tention to any such evidence, but has contented himself with
the suggestion that we read the record. That we have done.
On the other hand, the record is replete with evidence to
the effect that during the nighttime, when the streams were
high, and frequently during the daytime, plaintiff diverted
much more than the measurements show between May 19th
and June 15th.

But plaintiff does not base its right to prevail in this
proceeding upon a showing that the defendant, by taking
water between the dates in question, prevented plaintiff
from diverting 147,50 cubic feet per second of time. No
attempt was made to establish that fact. Plaintiff’s claim
is that it can take all of the water of the system until it has
diverted the total amount decreed to it for the entire irri-
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gation season. Or, in other words, that it can take all the
water decreed to it for the irrigation season during the first
period or during the first and second periods. Plaintiff
claims that it is its right to defer the defendant in the en-
Joyment of his rights until fall if it so desires, and that it
can take all the available supply regardless of time until

it has diverted its allotment for the entire season. That is

the construction of the decree adopted by the learned trial
court. This does not appear from the findings, conclusions,
or judgment of conviction, but it does so appear in the
court’s comments at the conclusion of the trial which is part
of the record before us. In its oral decision the court said:

“The court will be guided by the interpretation of the decree
which has been adopted by the plaintiff and assume it means what
they contend it does mean respecting the use of the high waters.
The court is of the opinion that the plaintiff is not limited from the
period of April 1st to June 16th to the use of only 147.60 cubic feet
per second continuous flow, and from June 15th to October 1st, the
plaintiff is not limited to 111 85/65 plus the culinary water, but the
plaintiff may take all the flow even though it exceeds the amount
until there is enough water in the reservoir to satisfy plaintiff’s
allotment. ® * * I think possibly there were times, under the evi-
dence here, when the combined flow of the streams exceeded 147.50
cubic feet per second, but under the theory which the court has
adopted, that would not make any difference, because the evidence
all goes to show that even so, there is not and has not been—there
probably will not be—enough water in the system to satisfy the allot-
ment to plaintiff. ®* * * The findings of fact therefore may be made
in accordance with the allegations of the petition.”

There is not in the findings of fact any finding of the
amount of water available for use on any given day the de-
fendant is alleged to have violated the terms of the decree.
The court found the decree to have been signed and entered
awarding to plaintiff the waters as described in the copy of
the decree attached to the affidavit and hereinbefore set
out, and that defendant in disregard of the rights of the
plaintiff diverted and used, for the purposes of irrigation,
a large quantity of the waters decreed to the plaintiff.
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We think the findings in this proceeding must be con-
strued in the light of the interpretation placed by the learned
trial court upon the award to plaintiff in the decree. So
measured, the trial court did not find that defendant took
any of the waters of these streams when there was less than
147.50 cubic feet per second in addition to what defendant
diverted, available for the use of plaintiff. Neither did the
court find that the defendant diverted any of the waters of
these streams between May 19 and June 30, 1927, when the
flow of water, in addition to what defendant diverted, and
available for the use of the plaintiff, was less than a flow
of water equal to 147.50 cubic feet per second of time flow-
ing constantly from April 1st to June 30th.

The court’s finding that the defendant diverted and used
for the purpose of irrigation a large quantity of the waters
decreed to the Gunnison Irrigation Company, when con-
sidered in the light of the language of the decree and the
interpretation placed thereon by the court in this proceed-
ing, means neither more nor less than that the defen-
dant diverted some of the waters before the plaintiff 6,7
had diverted its allotment for the entire season, or
before it could be determined that there was more than
sufficient to supply plaintiff’s award for the entire irriga-
tion season. If the court’s findings of fact so interpreted
and limited constitute a violation of the decree, the judg-
ment should be affirmed. The decree divides the irrigation
season into three periods, the first period being from April
1st to June 16th; the second period being from June 15th to
October 1st, and the third period from October 1st to
November 1st of each year. It then makes a definite award
of water that plaintiff is entitled to use during each of these
periods. There is no language in the decree inferring that
more water can be used in either of these periods than the
amount specified for them respectively.

The findings of fact which support the decree alleged to
have been violated contain the following recitals:




472 SUPREME COURT OF UTAH [(May

Gunnison Irrigation Co. v, Peterson, 74 Utah 460

“That the quantity and area of land upon which the said plain-
tiff its stockholders and predecessors in interest have beneficially
used the said waters from said river, creeks, and reservoir amounts
in the aggregate to the total sum of seven thousand two hundred and
fifty (7260) acres.

“That the quantity of water necessary for the proper and bene-
ficial irrigation of the said lands of plaintiff’s stockholders is as
follows: From the 1st day of April until the 16th day of June of
each year a volume of water equal to one hundred forty five (145)
cubic feet per second of time flowing constantly; from the 156th day
of June until the 1st day of November of each year, a volume of
water equal to one hundred eleven and 36/66 cubic feet per second
of the time, flowing constantly; from the 1st day of October to the
1st day of November of each year, a volume of water equal to twenty-
seven and 84/100 cubic feet per second of time.”

The court found the amount of water that could be bene-
ficially used on the lands of plaintiff’s stockholders during
the first period and made the allowance accordingly. It has
thus been judicially determined what amount of water can
be beneficially used Ly plaintiff during the first period.
That is a stream of water equal to 145 cubic feet per second
flowing constantly. That is the amount decreed by the
court. Any water in addition to that applied during the
first period would not be a beneficial use. Beneficial use
should be the basis, the measure, and the limit of all rights
to the use of water in this state.

As heretofore indicated, there is no language in the decree
inferring that the water allotted for the respective periods
can be used by the plaintiff during any other period, and
we think the court did not so intend. Whenever the plain-
tiff has used for irrigation a volume of water equal to 145
cubic feet per second of time flowing constantly between
the 1st day of April and the 30th day of June of any year,
the defendant is entitled to divert from any surplus there
may be in the stream during that period the quantity of
water decreed to him. Even though the plaintiff has not
used for irrigation during a given period the amount of
water for that period if it can reasonably be determined
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that there will be flowing in the stream an amount of water
available for the use of the parties in excess of the amount
plaintiff is or will be entitled to divert during the particular
term, the defendant is entitled to use the amount decreed to
him out of the excess. This he should be permitted to do
Just as early in the season as such determination can be
reasonably made.

In view of the conclusion reached relative to the proper
interpretation of the decree alleged to have been violated,
it follows, from what has been said heretofore, that there
is no finding by the court that the defendant took or threat-
ened to take water he was not entitled to take. Whether
the court would have so found, had he construed the decree
in harmony with the conclusions arrived at by this court,
we are unable to determine.

The order is that the judgment be, and the same hereby
is, reversed, and the cause remanded to the district court of
Sanpete county with directions to that court to take such
further proceedings therein as to it may seem proper, not
inconsistent with the views herein expressed. Appellant
to recover costs.

STRAUP, ELIAS HANSEN, EPHRAIM HANSON, and
FOLLAND, JJ., concur.

CHERRY, C. J., being disqualified, did not participate
herein.

SPENCER v. J. W. SUMMERHAYS & SONS.
No. 4774. Decided September 4, 1929. (280 P. 720.)

1. REPLEVIN—EVIDENCE IN ACTION TO RECOVER WooL, OR ITS VALUR,
HeELD SUFFICIENT TO PRESENT QUESTION ON VALUE oF Woor,
WARRANTING DENIAL OF NONSUIT. In action to recover possession
of wool claimed to have been stolen and sold to defendants, or,

Corpus Juris-Cyc. References:
Replevin 34 Cyc. p. 1607, n. 69; p. 1612, n. 97.
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~nd T HEICHUAND CI\ e LAY, a
Comorotion,
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This cxarse came on rejulaTly ¢ be ascrd U vl Civy, In zeid
County, Yefore Hon. custin I, Cell, acting Ju: ;e of <5i¢ Ceurt, on tae
20th Aay ¢f “‘arch, 1919, upon ine mandate -n: realttiture or the
Tupreme Court of tiae Sirta of Uteh, filed herein.,

7 e l7intlref 2 hred By 1us slilormeyz, Jacob connsern, 35a., ond
Lewls Lorson, '#0., ¢nd the “efend. rt, The i adand fenal Comeny,
e~pecred by 1te attom™eys . A. Vediwood TSg., nT J. L. CheTry lsc.,
the olher Jdefendints made no anmesrince.

"¢ court heard the proofs oflfered Ly Li» rTesnective narties ond
v« sru-entc of counsel, froa day to cay, until the Zlth ey of “erch,
1919, #n¢ 1t a~vearing to the court that the facts reguired to be found
by the Juigment of the Sunreme Court rencerec hierein, coulé not be
satisfactorily sscertained or adjudged withwut a’ditionel investigation,
es~~ri-«nt cn observetion, /n° L e sartles heving in oven ccurt, stipu-
lated »n’ &, reec 1-at o Cu-miswioner bLe s—nolntec to cupervise, control
snt Fl tribute txe woters invelved in this setion, nending i2 filnal
“eter-in.tion hereof, sn¢ to mwulre obcervations an’ necasure-cnts -ad
TerQrt Tie 3z-e tO 1le court, 12 court on the 9th “day of .—ril, 1919,
=72 ite interlooutory an. lemporsry cecree i’ order, filed ‘erein
‘M 1o whalen reference 1t uerevy mwde, ond mouinoned e furtaer hesring
o0f this aotion v A time to De fixed by tie court on its own notion or
en &-plicrtion of any »urty nereto;

And the sald cause a;-aln came on re;ul=rly to be neary? £t ‘intt
“ity, in <717 County, nursusnt to the order >f -+1” court, hefors
-One Justin .. Crll, acting Jue of sei’ court, on tne .0th cgy of
“ecevber, 1920, for final aearin; and det-rmination.

»ae Plaintiff a-pearec Dy its avicraeyy, Jacob Johnson, Tco,, -nd
Lewls Larsen, "ea,, Lae Jefendunts, Chrrles ., reterson, #crley Child,
Jo-eoh Caristensen, ~nd "', 4, Cribble s~~eored by tnelr attommey ai. H,
Cari-tennen “gc., 7n° t . “efendnnt, Tae 1, nland Canal Commany, anneared
by its attomey, J. /. Cherry “sc.,

e Court ear? Lhe mroofs offered by the res—ective rorties, tre
renort n. evidence of the Commirsionar heretofore s-rtuinted h-rein,

“nd the erau-ents of counsel nnd consiceped the sa~e, nn’' te course
noving  been submitted to the court for its deocision, te court now




~zreby finde on. decide3 as follows, to-»it! -
S NS LE MACT

1o Thot wn2 :tockholders of the Plaintiff corporation, trie stock-

2ol tT3 2u Lhe Jefendont cornorction, vt L oe din2r Cofenndints, are L-e
’ . ssn:r8 in severalty, of tihe lsnda cescribed and refarred to in the

commlaint cn- enawers filed herein, respectively an<? thet the 8-1d lrnds
_ are arié, an require irri stion to mcke them ~roductlive,
- : 2+ Thut “snpitch Niver, 1ix-mlle Creek, iiine-+1le Creek, and
Twelve-vile Creek, sre natursl streans of »ater, ¢ ~“ereribed in Plalntifl's
=n1sint, ane ara 3itucte 28 escribed in Pleintiffis complaint,

3, Thit the sources anc sutdly wuater involved in t-is =2ction, ~nd
affected by these findings an? deerre, are described 23 followe,

The waters of lanvitoh River, flowing between {-~e int=lre of
P1Aintisrts reservolr, »nd the moint of diversion cf any party hereto
sliuatedi lowest on ssid river,

T2 vaters of “‘ix=mile Creer, excent fifty ner coni {hereof, diver-
ted 17 clained At 3terling, Utah, by nereons not pariles %o this aotion.
Twe &n® M eteen hun‘red eizhteen-ten thousandths (2,1518) cuble
fo2t ne» tecont of time, of (e watere of Nine-nlle Tee’l, T re-aine

Tor of %he woters of £ald ereei owned absolutely by Hi-hlond Jdrnal

Comhony.)

The vaters of Twelve- lle Creel, eoxcent forty-two wer cent tiereof,
“Averied and =lailmed at ayfielld, dtah, by neresons not Harties to this
a2cslon,

The ~aters astored in tae Plaintiff's reservoir, in Zanngteh river,
Jiturted betwoen fantl City and cunnison City.

4, Ta+t orlor to the year 183E, the clock-holders of the 2liintirfe,
1 Air osmntors wnl nredecessors 1n interast, entered upon czlid river o
croe:s, a8 various polnts in anpete Jounty, Utah, -"n’ consiructed
AL%ecax3 cacd eanals lending oo suld river cnl creels %o arn upon tiheir
£r%d lands respectively, ~nd consirucied onl placed dama in e channelc
3T .17 river an” creels, tnc diverted tne -aters flowing therein, ond
concucted sald waters in seld ditchees and canals to wnd uren thelr said
lencer rnd thepw used e suve [or Ve purmose ol Lrrisfating a large
~ortion of rrif lands r? {1e crops groving tiacreon, =n® for ‘onestic

nd s{ocitewaleriny nurnoees, ~nd have ever since 50 used sald woi=rs for
teld durmoses}

5. That in the year 1888, the orizinal appropriators of 214 walers,

ne th=lr succecesors in interest, for the nurmose of better ~aintaining,

“onaging, controling ~n? Adlstributing the waters (o which tley were
nvitled, &5 aforeseld, xR forted Lh€nSelves into a cormo~rtion, ancorde
in~ to law, called the Cunnieon Irrizetion Commany, which 1s the Plsintire
nereln, and conveyed in due form of law to tiae suld Plalntiff, each of
thelr rights, titles o nf interest in -“nd to the sald waters, anpropriated
~nd uzed csaforesald, ~nd the dape, Sitches and canals, by which the sare
were divereed «#ind conluected to e21d lands, &n’ thct the sald Ploaintife
13 nov the owner thereof,

6. That in tie year 1888, the Plalntiff commenced t1¢ construction

of & reservolr at a noint immedlately abovas the Junotion of the seid
2=




Senpltch river “nd th- ~uld ixemile Creek ~n< continued 30id construotion
vith re~tonable <1li;ence to comrlation, by constructing a dam across the
Bed 3f oL “ramiteh river, for <tie pur-o-e of -toring znd impounding the
wrters of ci¢ river et 3aid noint :n U ie wauers of usll lix-nile Creel,
curing lhne winter, 8=ring /¢ high »oter 5ec3ons of each yeer, by waich
meons e . 12insifr f4d n svew ~ince M 1mmounded &nd ctored a lrrye
guantity of woter anc wnich 1t 2id wnd ever cince has used, to;ether
2447 e woters diverted from tiwe river an?  streemc Tentloned In Taragr-
arh t.rve "recf, oy the irvicotion of the neld Tande of Flointiffts
ac1¢ ~tocthollers «n for culinary, domestle ~nd stock--atering murroses,
7. Th-t the aupantity ans’ area of “and, uron wnlen t-e uid Flaintlf?,
ira ctockinl ers, EXyx¥x ond -redeceszors in inier-st, “rve beneficlally
used the 371° antarg fmom coié river, crre’s . nd preservolr, smounts in

YTy wUCU UE TN KUTT TTTOTICTY

the a'-re:ate 2 tore totel sum of
(7,75C) acres,

2. Thrt the time or Pesson of each veapr, curing wrich 1t i3 benef-
1¢inl or n=eescary to use waterc for irri-etlon umon the lands “eserived
herein, 1 (hrt nrriod or senson be-irnin: on the first "rfy of :rnril,

*m% encing on <=~ 1zt “ay sf {etob=r, ¢? cech yoer, evc:nt pa Toreln
cfter foun?,

Thrt ool =perlod of “ire 4r row fenordns e rd ir -c~frnaZier

~Terre” tc re the *"Irri-ation Secson”,

The Court further findc as & fact, L t tne =11 DIiintiifts
stocl-hel ere w ve ©-nlled m uzed, &n thet 1t 1c Leneficlal :nC
nzce:-ary Tnr then to arply ané uce, waters from the £717 sources here-
intefore dszeribed, upon snd for t1¢e irri ation of one-fourth of their
roid seven thouccnd two hundred rifty ascoree (or ei,shteen hundred twelve
&n@ one-half acret therzof, for the purnoses of -nablins them Lo Hlow
the scme, «nC to nromote tlie growth cf fzll gaoture (7 ey, nt -ther
eimilar purmcses, furing hct Deriod of time from tiae Lebt Fay of Lotoler
until % et dey of Tovember, o' €L ¥soYr.

Te Tt the uantity of anter negetanry or Uhe swymvor ol lenafiee
12l irrl i tion of th~ 00l3 lands of lajntirf?ts ntnciholders, 1z as
rollowse

Trom the £irst day of A-rll, until the 1%tm Cay of Sane, o soch
Frar, & volute o8 aaleT 35301 S50 oNe unTrel Lorty=five (1LF) enble reet
ner secon? of tire, flowing coaatontliye

From Liaz 15th J2ary of June, until e 1:% day of Cetrbar of ezch
yearT, a volure 3f sater esgual $o one huniwe? eleven ~nd 15/55 (111-35/55)
cuble fret ~:= ~mzent o7 tiTa, Slowing constontly.

e o Uhie 1ot fay of Qetober Tt Ui 1sh odday o evanher, 7T eran

JeLr, & voluie of aster esual to Twantyeseven ~n:® 3L/1n0 (27.8!) endbie
. )
v

£:2% —er cepgnd 2 tirve, flowin. ~ons

10, Thct the guantity of water diverted and uned by 2laintiff's
8~1d ztockiloliers ¢ni reasoncbly necessary for uaeir cullnary, doestic
cnd clock-waterin, nurnoces, from iz eources involved in thi3 ~ction,
13 z8 followal

FIom 16 first cay of A-ril, until the 1:t day of liovember, of esch
year, a volume of water equal to two znl one=nalf (2%) cublic feet prer

-3-




za3cond of ime, -

From the 1et day of ‘lovsmbar until the first day of Arril, of the
succeeding yeer, a volume of water equal to Ten (10) oubic geet per
cecond of iine.

10, Thot 3ubde~uent to the diversion, anpronriation, and uve of
oif wetera by the Plalatiff, o nforesalid, the defendnnt, Chrrlea P,
Peteragn, entered uoon :ild anniteh river, 4t 2 point about T"ixty rods
“28t of his 1lsnds Aescribed in his cmended snawer filed harein, and by
-=en® of n ‘oz conatructed in s:ld river, and a citch leading therefronm,
JLririend Mmor sald river three-fourths of 2 8secend fa0t of woter r~er
sFend of sire, and® conducted tie e Lo hi: 2717 innf3, an? ~ver aince
208 used ad anplled e nane, wihenever avallable, Lo the necezzory
1-»1 ztdon o? his lends, That azid quantity of weter Lo reesonadly

Naceser™y 1or L4 rurnose.
11 Tt nubs equrnt to tr: d¢ivercion, enrropriation an” ure of
Dy she Jisintirf, i tire defendent, Cherlee J, Teterson, as
cfores-1d, t-» refsndants, Joceph Christencen, 7, H, Gritble, snc Pcrley
Child, 2nternd unon ecld “anpitech river at a noint belo' she —oint of
1o . .17 “efen’ant, Sharl-e sl Palzrcen, sbove Jeseribed, oal

«t
4

a

o . Pl
- {1 ‘L

,.-

(l.

Alvar
Dy enas of dans conatructed in i L¢ river, anl fltehes Loadin. Lereflron,
@iverted Ivim 301l river, two 2nd one=half (23) cuble feet of ~ater -er
cgcond ol iine, «nd conducted itiwe Jsiine v taelr 8alid lande fezerived in
trelr anawer filed li#reln, &ny evaer 3lnce Nhave used °nt 2mnlicd the sane,
waimitever svelldble, for e neoessary and beneflelal 1rrl;ztlon of thelr
2nt¢ lands.  The sald gquantity of wiater is reasonably nececsary for -sid
~urose,

12, 7Th»% zubsequent to iihe diversion, amrooriation and u:2 of ziid

w2 e By tae 2leintiff, ~nd b] a2 aefandant, Cherles Petoercon, and by

s

th: ‘ef:nl.ata, vo.erh Caristensen, o . Gribble ond Terley Jiild, as
eforesn~is, Las delfendzng, Hirnlnnu Canal Commany, entered unon eciad
PLuepr n eree:is, &t various woints, .nd ccr-enced the consiruction of
*or8, ditches ond canale, and arce the gnprovriate filings in due forwi
ol 1w, for the purpese of divertin; from sald rlver, ciwelZ o1 jources,
£11ff'1cdent wntar 1ror the necessary an. peneflelal irrisstion »F ita aaid
‘n7s ~=2zeribed in its erswer filed nerein, agresctin six thousand
aeres, ond ~rosecuted snld work witn reasonable dlilence to oconpletion,
cr the purnoze of arvrovriating and using said wnler ™ the 1rric-atlion
of ald 1 ds, cacd far Ve cullinery, dormesztle and “tock=w:iterin: -ur—ones
ol =147 ~tocklwliers, Th:t sal’ defendant has u~ed large nortions of
S L «aters, Wienever avallable, ror arll purroses,

13e Timi Ve cuantiiy of wsier necessery for itnhe proper v berneflc-
12l Airri-etion of the sald lends of the stockholders of the sezi Righland
Canal Conmany, 18 as followss

ron the first Jay of Anril, until thke 15th dey of June, of each
ycar, a volume of water equal to ona hun’red twenty (127) ocublc feet
ner decond of time, flowing oconstantly:

Fronm the 15th day of June, until the end of the Irrizetion eeson,
t8 hereinbefore set forth, a volume of water squal %to ninety-two and

20/65 (92.20/65) cubie feet per second of time, flowing conatartly.
. wljen



T™h-t <he guantity of ater diverted =n’ ure” By t-=~ stacthol’ers
:f the 2214 tiznland Canel Co~many, #1°' ressonably mecessory for thelr
culinasry, Aomestie -~n¢ ~tock-wroterin;: Tur-oses, 4- 53 followel

“rom tiie end of the Irri-ation “eagon to t-c beclianin, of tie Irriga-
tion tecson (furing t12 ‘loneirri-eting norioéd) of eaeh y=eo 2 volune of
17ter pna2l %o Ten (10) cuble feet -y r-cond cf time,

T the diversion, u-ed an? clodm 9f the cnid Yi-nl-nd Canal Comany,
to 21 of <ur» wnters hewin —mentlone?, ic subge~unnt +~ thn ~l-i=3 - Tiynts
Af tis PAciatlse o nS the ather Refendrnts hrreinhefove -~aticned,

TONCLUZICH T uE LAY

3 eoncluslions =7 luw fro- the foreroinz frets, tie counrt now -:rehy
fin’z ~n? “ecidess

le Thrt zae Plaintirf, t:e Gu-niscn I=ri-rtion ZTca~~ny, L: 2 .ler
Sr oomT o oatitle? <o divert o7 ure, from the corbined apurce:z -nd ~u-rly
ol ~atep involved in this action, «n< herelntefore desc-ided, hr Hlliow
ing de-eribed nuantitiee of water, to-vlt:

L Mow o7 wetep amal ts one hundred forty five (108) cablz fret -=-r
gecond of time, fov th= irri-ction of 1%s 3247 Z-ven thousaond $vo un red
TATYy 2eres cf 17md, = e fArst 78y o Snrll, untll the 15% ar of
CE, 9f tren vemw
£low 9f w=ter erua) %o one “unTre? elayar o0t 35/68 (131--3/47)
€21z feet narp zeeon? 52 tine, for the ivrlstlon of L%~ srid 3even

Py

thouc nd two Mun-red Pifty acres of lond fro- t.- 17t 2~y of June, ungil
the 13t Sz € "etohsp 12 ene venr,
A flow of woter ezual to Twenty ~<even ané S4/100 (27.34) cuble f-et
Jver s2eond 0f time £ the irri-ation ~f vne=fourth of th~ir r-17 Seven
thousand two hun'wed fifty acres of lend, (or =ighteen hunired twelve and
ene-half agpres *iameof) from the 1let day of OctoRer, untll tke "ot oy
of avemher, 2f anch yorr

A flov of “ntewr ecunl %o two #nd one-nelf (2') eutice fret =e= feccnd

of wine, v calincry, domertic -~ r%aeliTentering muiree ez, hro 4he
“liintisfla ~facthelAeps from toe vt Aay of iartl, until v 1o v

of Tovenber, of epcn veer;

A flow of water ecual to %en (19) cubie fart ver second ~f tine, for
cvlinsry, fomectie An? Ttoetewtterinc mureaes, b Lo- Dlainel Aflg ceneha
holpieze, Pro- g Y0 Sop w@ fetgher until £ Rt Fov 3P ) e Lite
fueceeine wanpe

2. FTor tre mursare of mroviding and incurln: oo adequate ~uantity
er to sunrly the Pl-intiffie uses, =9 above set forth, the --14
I7AntIfT Nz $he ™ R to iemound oY o lore wnters fron all svnilnhle

-4C o= b

NI R
Scurceg in 1te s£u17 reservsls, ercl v -~refeominc such avallable ~oplode
for atoming, vhern e “eferdangs horein are unchle o use any of o717 wrters
Qerein deeree? to ther for i-wirction Mir~cses,

Jo Thnt the rights of the sald Plaintiff, os herein deecribed, are
sumerior ond —aramount to eny ri.at of th- Aesfendants to t-z use of soid
weters, or any nert thereof,

L. Cutuequent and eecondary to tlc sz1d rights of thae Flsintiff, tae
“efendant, Chirles P, Peterson, 1s the owner of the right to Alvert snd

use fro~ 671¢ gources, “urinp the rald irri. ation Jeason, for tne irriga-

tion of his sald lands, a volume of water squal to three-fourths (2/4)or
oS
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a cubic oot per second of time, ¢

5. Zubgsenuent and ceccnlary to the 33id ri;hts of tie lnintifes.
an »f “he Jeferntant, Chirles 2, Fet-2racn, &3 above defined, tne defendant,
Porizy Za11d, Jo.oeph Christiensen, ond °, i, Critble, ~re tne cwners of the
T™L ht % dilvert on” nse fron cnid sources, durins the cuid irri ation
“ecson, {or L~ irri-ation of tlheir sadd lzndo a volume of water ecusl to
t¥o 'nl one=half (2%) cubie feat per seccnd of tinme.

€. “uboenuant cn eccondary to tho ri.nts of tue zzid Plaintiff, anéd
of the elon’rnt, Ch rlec 2, Feierdon, #na cf the lefencdanta, Parley Child,
J:'enh carlsiencen, ~nd ', Y, Gritble, at above Jefined, the defendzant,
The Hi-=l2n7 Cennl “ommany, 13 the owner of the rizht to Aivert :=n’ uce
from 1= azi’ cources, ti:: following descridbed quantitizs of water, to-wit:

L flow <f ~water equal to one hundred $venty (120) cuble fest -er
second of tlme, for trn2 irrisesion of Mla 3aid six thousand acres of land,
froz the flrst day of Arril, until the 15th day of June, of each year,

A flow Of watar equal to ninety-two «nd 2C/65 (92,20/85 cudle feet
wer second of tine, for We irrigation of its said six tnousand acres of
land, Iroa tie 13th iay of June, until tae 1zt ley of Cctober, of each
yesr,

“ Tilow LI -zler ezusl io Len (10) cublec feet mer zeconéd of tizre, for
culinzry, dorestic &nr stocxz=wulering puroposead by sald defencontis
Btociiiol 2rs, ‘aring the non=irrigating period, viz; frua tae lst day of
iovemoer unvll tu. first  ay of A-ril, of ne succesecdlng year,

7e¢ Thal wach of t.uc —arties tc thils actlon siwould ve perpetually
enjoined and restrained frou 1i any aenner interfering wiih the rights of
any otner narty nhereto, #6 cerined n-rein,

8., Thot a Commlsaloner should be appointed sccoriing to law, to
meosure nnd lvile tne wale™s imwolved in thls action, in accorcdance
viin thae decree herein, to the resrevtive parties sntitled to tile sane,

&8 ‘efine? hereln, and in accordance with the ter+s anc conditions
taereof,

9. Thsi the said rarties a~reto are esch entitled to the eoree and
Judznant of L-is court quleting an’ confirming their resrective titles
to the uce of il witers,and o a Tecreecontzining such jeneral direct-
ions, restrictiions, za’ limitations colicerning the exercise of their
reciteetvlve rijats, as will result in the nrotection of every oarty
hereto in the full enjoyment cf 1its rigits, s well as nrevent all
avoldable waste, and accolaplish the greotest beneficial use of 8srld
voler8, consi:ziknt with the acjudicased rights o7 ithe said narties
aersto.

tesed tndls 29th day of Lecenber, .\, L. 1920,

Attest: (Clerk: ‘eal) Jus T, Ca
F. ~, Lamb, Clerk Acting Judge,
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I, Co L. Flelisted, Jounty Cl-rk and ax=ofricio “ierk or ine
seventh Juficlal li.wvrict wours in ans for L.aineie County, -t.ute of
Utan, .acreby ceriify >anl tai- above «nd foregoing 13 a full, true
ind correct cony of tihe ori~inal “rIluilidcs OF FACT A D LULOLUSIV.O

oF W% Case .0, 208 un. now on file «n’.>f recoré in my office.

CCUNTY op

LNNLOS Wy Wil WA Wie Zeal o 1y oJiiCe in Lantl Gity,

-engeta County, -teie Of Ulein, tale 15th day of iLecenber, .. .,

1953.




