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THE DI3STRICT COURT OF THE SEVEITH JUDICIAL DISTRICT
V¥ THI} STATE OF UTAH, SITTHIG WITHIN AIUD I"CR SALIPETE
COUNTY, Y FE e

—— e

The Gunnison Irrigation Company,
& corporation,

Plaintiff,
VSe

Charles R. Peterson, Parley Childs,

Anthony Madsen, Gunnison Hlghland

Canal Company, a corporation,

Joseph Christensen and W. H. Gribble,
Defendants.

This cause ocame on regularly to be heard 1in open court
on the 2th day oF Nay, 1911, before the Honoruble John =H.
Booth, Actineg Judge, and was continued from time to time,
from day to d4ay, and was concluded on the Z9th day of June,
1911, and w=s takeg under advisement until the 31st day of
December, 1912, when the court rendersd 1ts decision,
Pindings of Fact, Conclusions of Law and Decree in tha case,
Jacob Johnson, Esq., appearing for the vlaintiff, A. . Cherry
and J. 7. Cherry, Bsyrs., appearing lfor the defendant Charles
P. Peterson, Thurman, Jedgwood 2nd Irvine, Zsyrs., apvearing
for the defendants, Parley Childs, Anthony Iadsen, Joseph
Christensen, 7. E. Gribble and the Guunison Highland Canal
Company.

That af terwards, such proceedings wers had in the szid
case, that on the £8th day of Liay, 1915, an apvezl Zrom the
gaild Decision, Findings of FPact, Conclusions of Zaw and Decree,
to the Surreme Court of the State of Utah, was duly taken
by the defendant, the Gunnison Highland Canal Company.

That on the 12th day of June, 1918, the said Supreme

Court of the 3tate of Utah, duly rendered and filed its



Decision in said case, in which said Decision the said

cage was remanded to this court for further heafing, ag

follows:

"In any event, the case 13 remanded for such further
hearing as may be necessary to a more specific and
complele adjudlication of the 7aters in sult, in

the following particulars: '

(2) The precise time up to which, after June 1Hth,
regnondent shsll have the right to use a Tlow of
111/35/656 second feet should be established:

(b) Rights of respondent's stockholders for live
stock and domestic or olher purposes, if any such
rights exist, should be ascertained and fixed. In
these varticulars the Pindings of Fact and Con-
clusions of Law and Decrae should be made soecific.
The Findings, Conclusions and Decres ghould also Dhe
recast to conform without ambiguity to the Decision
herein respecting Litle to the excess discussed.

In all obther respects the action of the court below
ig affirmed."

That the said matlers as remanded from the Supr eme
Gourt, to this court, came on regularly to De heard on the
20th day of liarcn, 1919, vefore the =Zon. J. D. Call, Acting
Judge, and a’ter hearing a part of the evilience the cuse
was continued until the 20th day of December, 1320, at which
time the evidence was concluded and the matters taken under
advisement until the 28th day of December, 1920. And nowv,
on this £9th day of Decembsr, 1920, the court Imving heard

the evidence of the respective parties and having duly

considered the same and veing fully advised in the premises)

Upon the ma tters submitted b7 the Supreme Cowt 60 this

court, the court finds from the evidence:

(a) mhat growilng crops upon the lands of the plzintifi's

stockholiers regulre irrigation each year, up to the 1st day

of lovembere nhis varies with ths seasons and Hthe kinds of

crops —reduced; same crops, such as alfalfa ard hay, reyquire

irrigation later than the lst of lovember, 2and ater has
been used to irrigate 1ands for fall olowing, bgt wvith these

geason ends about the 1st of Lovember

exoeptions the irrigation

of each yeaT.



(b) The court finds from the evidence, thet Tor more than
forty years last past, the stockholders of the plaintiff
corporation und their predecessors in interest’i huve resided
with their familigs: in the town of Gunnison =nd upon thelr
lands adjacent to sald town, and have kept large nuwnbers

of 1ive stock &t their suid homes, =znd have during said
neriod, used the waters of sanpitch River, Six liile, Iine
Miles and Twelve lilles creeks for the watering of their said
1live stock and for culinary and domestic purposes. That
the soid water is necegsary for such purposes, without which
the said stockholiers could not live with their families and
keep their said live stock at their said homes.

That the amount of water so used and necessary for such
use, is two and one nalf sscond feet of -mter, from the
1st day of .pril, to the 1lst day ¢ Iovember, ard ten second

feat of ~uter from the 1lst day of L'ovember %“o the 1st dayry oZ April

followin>, during each year, exclusive 0 the uriount of witer

uged in the irrigation of their lands.

CONCLUSIONS OF Ldd -
From the foregoing Firndings of TFact the court finds as

its Conclusions of Law:
(a) That the plaintiff, the sunnisan Irrization Company, is

the ovmer of, and entitled %o receive 2nd use 111/55/65 second

feat of water, continuous flow, fram the waters of Sanpitech

River, Six Mile Creek, ililne liile Creek and Twelve Ilile Creell,

plus the amount awarded for watering of live stock, culinary

ang 4 omestic purposes, from the 15th day of June %0 the 1st

duy of ilovember of each and every jeaT.

(b0 That the plainbtill, tle supcisor Irrigsticon Comparny, 1is

the owner of and entitled to take and receive, from the waters

of Sanpltch River, gix Mile Creek, liine 1iile Creek und Twelve
second feet oFf water, continuous

Kile Creek two and one haelf
-Be



from the 1a¢ dey o April to the 1st d27 of Lovember, .nd ten
sacond faegt o7 viter, continuous Zlow, fxom the 1st day of
Lovember to the 1 gt aay of Anril, followineg , Aurin - each ang
every year, plus the amount of witer awarded to it “or the
irrigation of the iands or its stockholders, to be distributed
to its stockholders for natering live stock, culinary :nd

domesgtic Purposes.,

FEZCAST 0P FILDI:GS o7 Talo, COECLUleIS 02 L.\J AllD DECRA 1,

The Court, havingz keard =11 the vildence =nd proofe nroduced
2nl the stipulationg of the partiles herein, and duly cousidersd
the same, ana being fully advised in the premises, and it

appearing therefrom 6o the sutisfacticn of the Courts

)

d

That the vliaintifr, the Sunivison Irrigation Comvany, ana
the defendant Gunnison HTighlend Canal Company, aré 6orporati ons
resnec "ively orgunized ang exisbing under the lawg of the State

of Utanh,

Ze
That the stockholders of the rlaintif £ corporation, the
stockroliers of the defendant corporation, and the-other

defendants, sre th: owners in severalty of the linds deccribed

—

“nd referr-d to in the comnloint 2nd the uns.ers Tiled herein,
to the unounts thereol, ani thot suid lands 2re arld and re.uire

irrigation to make them nroduciive.

[

Oe
That 8ix Lile Creek iz 2 natur2l styeim of water arising
in the mountains 3west of the town of 3terling in Sunwete Sounty,
201 Zlowing fwom thenze in o westerly dirsction, past the saig
town of 3terling, and into Janpitch Hlver; that said Ccreek lsg'fed
by numerous springs, rain and melting snow; % hat the amount of

~d
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water flowlng in s.id creek v=ries with the seusons, and one
seuson with another, but usuzlly containe the most water in

the months of May, June and July, of ezuch 7ear.

4,

That liine Mlle Creek is a naturzl stream of water, arising
between the said towm of Sterling, and the tovm of hlayrfield, in
Sanpete Tounty, and flowing thence ir 2 westerly direction, into
the Sanpitch River. That said creek 1s fed from springs, snow

and seepage and wvasts vaters from irrigated lands.

5.

That Twelve Mile Creek is a natural stream of water,
ariging in the mountains east of the towm of Liayfield, in
Sanpete Sounty, st TLowing Zrom thence in « weasterly direction,
vagt the said town of kayfield, 2nd into the anpitch =iver.
"at said Creek is Zed by rumerous srrings, rains and melting
snow. That the amount of weter flowing in sz:id creek wvaries
with the seasons, and one sesf son with asother, but usuzlly

contains the greatest amount of water in the months of lay, June

and July of each year.

6e

That the Sanpitch River is a raturml stream of wabar,

arising in the northeastern part of Sanvete County, and flcwing

from thence ln a southwesterly direction, past its junction

w1 th sald 9ix Mile, Iine iiile 2and mwelve ..ile Creeks, .und into

the Seviar River, in Sanpebte Coun ty. Nhat -aid Sanpitcn ziver

(8]

is Ted by numerous vranciess tributaries, springs, rains,

meltin: snow, the seenags and vuste mater fros thae irricated
lands along its course, including thia three oreeks above mei:tloned

and named. Thaot the amount of water flowing in said River, va2ries

with the seasons and one season with arother, but during the

~5=



irrigation senson of each and every year, all the waters
of siid river above its junction with suid 3ixz ile Creel are
diverted thercfrom for the irrigation of lands above szaid
junction with siid Six iille Creek by persons entitled to its

use, but who are not parties to this action, 2nd the only

waters fiowing in said river ubove 1ts csald junction with s2id

—_ .

Six lile Creek is the seepage and waste waters from the irrigated

lands above said point.

Te

That many years m ior to the Jear 1888, the stoekholders

of the plaintiff corporation, the gunnison Irrigation Comvany,
their grantors and predecessors in interest, entered upon siid

river and said creeks, 2t various voints, below the junction of

g2id river with s.id 3ix 1'i1e Creek ani zbove Guunison nity,

in Sanpete County, and constructed ditches and cenals leading from

said river and cresks, to apd upon their siid lands resnectlively,

and constructed and placed dams in the channelg of said river

and creeks, at the head of their said ditches and canals, and

by means of gatd dams, ditches and canals diverted all the

~ators flowing in thre gaid Sanpitch River, imme diately @b ove

its junction with o .id Six iile Creek, one half of the waters

of sald Six liile Greek, the other ore half of the waters of

gald Six liile Creek beins ovmed and used by the inhebitants oZ

the town of Sterling, who 2re not parties to this action,

22,1518 second fgot of the waters of the s.id lilne 17ile Creek,

the remainder of the waters of said Nine lille Creek being owned
and used by the zrantors of the defendant, Gunnison Highland
Canal Cormpany, .58/100 of all the waters of the s:ld Tvelvse

Mile Creek,pzxw.xzmnsR the remaining 428/100 of the waters of

the said Twelve Lille Ccreek being ovmed and used by the inhabitantsa

07 the Town of liayfield, in 3anpete County, who are not parties
to this aotion. And conveyed sald waters in thelr gaid ditches
-6=




and conals to and unmon theilr said lands, and there used the

same for the purposes of irrigating, and did thereby

irrigate 7550 acres of land and the crops growine thereon, and
also for culinary and domestlc purposes and the watering of

1ive stock, a2nd have ever since 80 -1ged saild waters for said
purposes and that said waters were then otherwise unappropriated

by any other persons.

Be

Thet 145 second feet of water, constant flow, 13 necessary
for the proper irrigation of plaintiff's seid lands, from the
1st day of April: - %o the 15th day of June , and 111.35/65
gecond feet of water, constant flow, is necessary for the
irrigation of said lands, from the 15th day of June to the
1st day of November of each year, &nd, in adaition thereto, two
and one half second feet of water, constant flow, is necessary
for culinary and domestic purposes and for watering live stock,
fror the lst day of April to the lst day of November, ard ten
second FTeet of water, constant élow, from the lst day af
liovember to the 1lst day of April, following, each and every year,
is not more than gufficient to supply plaintiff's stockholders

for the purposes above mentioned.

e
That in the year 1888, all the original anpropriaters ot
the waters of said river and creeks, 2sS ahove stated, for the

purpose of the betber maintaining, e ging and cortrolling

said dams, ditches and canals, and the regulating and Aistribvuticg

of sa2id waters, formed themselves ipto a corporation, czlled

"mpe Gunnison Irrigation Compeny", which is the plaintiff

corporation herein, and by proper deeds oL conveyance conveyed

to the plaintif £ corporation, each of their righ@s , titles and

interests in and to the said da:ms, ditches and canals and the

r and creeks, and the said plaintiff

- f e
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is now the ovmer thereof.

10.

That in the year 1888, the plaintiff commenced
the construction of a reservolr at a point immediately
above the junction of the said Sanpitch River and the
gald S8ix Mile Cresk, and corttinued said construc tion with
reasonable diligence to its completion, by constructing
a dam aoross the bed of suid Sanpitch River, for the
purpose of storing the waters of said river at that point,
also for the purpose of storing the waters of saild
3ix liile Creek during the winter, spring and high water
gseagons of said oreek, and constructed & canal leading from
said cresek to szid reservoir, and ever since the construc-
tion of s3id reservoir anid cinal the plaintif f has‘éfored
the waters of said‘river.atjsaid{poinjyﬁand;tﬁe winter,
spring and high waters .of said 81: Mile Creek:.in s2id re-
servolr, anl hve driavn =aid watbter so stgered in s2ld reser-
volir therefrom, and used the same upon their, the lands of
1ts stoockholders, for irrigating the sgme and for vatering
the 1live stock, cullnary and domestie purroses, at such
 times when there was not su ficient waters in sald creeks for
said purposes, said waters so stored not veing thern otherwise

anpropriated by any person 0T persons.

11.

That during ocartain seasons in certain years in the past
there has been more water flowing in the sail Sanpitoch River
and from said croeks, than the plaintiff was entitled to,
and the defendant Churles P. Peterson, farley Childs,

Anthony ladsen, Joseph Christensen and /. He Gribble have
of

used the same or a porbtion thereof for the irrigati on

their lands, but this has been in subordination to the rights

of the plaintiff. -8=
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That the defeniant, Gunnis Canal Company, have not

1z2.

used any of the waters of said river, or said crecks as
described herein, except the waters from Nine liile Creek,

in excsss of the szid 2.1518 second feet used by the

plaintiff.

COLICLUSIOUS OF LAW

As Conclusions of Law from the foregoing Findings of

Fact the court finds:

1.
That the plaintiff is entitled to fill its said
reservoir, und to keep it full, to its @ esentcapacity, fram

thé waters of Senpitch River above 1ifs junction with Six liile

from
Creek, and also,one half of the wabters of said gix Liils Creek,

during the winter, spring and high water seasons of each and

every year, and the words "high watler geagond™ shal 1 be

construed to mean any time when the combined natural flow

of water from Sanpi tch River, one nalf 0o® the waters of Six

lile Creek, Z.1518 seconi Feet of the watsrs of line llile

Creek and 53/100 of the waters of Twelve liile Creek, snhall

axceed 1n the aggregate 155 second feet of water. And may

drw water from said reservolr and convey the suma down the

chamnel of sald river to its dams, ditches and canals and

apnly the same to the irrigation of the lands, watering
1ive stock, culinary anid Aomestic purposes, of its stock-

holderg, at such times &nd in such auantities as it may

deem DIOpP8TY. Provided, that the amount of water so drawn

from said reservolr in conjunction with the natural flow of

received by the plaintiff,

waters from gnid River and Creeks,

shall not exceed in the aggrggate, in any one yearT, the amourtt



of water to which the plaintiif is entitled,

2e

The plaintiff is entitled to ten second feet of vater,
constant flow, from the combined waters of Sanpi tch River,
one half of the waters of Six liile Creek, 2.1518 second feet
of the waters of Uine ilile Creek and 58/100 of the watars of
Twelve lile Creek from the first day of January, to the 1st
day of April, 147.50/100 gecond feet of water, constant flow,
from April.lst to June 15th, 114,04 second feet of water,
constant flow, from June 15th to iiovember 1lst, and ten
second feet of mter, constant flow, from Lovember 1st to

January following, during each ani every year, for irrigation,
witering live stock, culinary and domestic purposes, and said

rights are prior and superior to the rights of the defendants

and each of them from said sources of supDlye

Se
At any time, between the lst day of Januaxy and the

1st day of April, of ezch year, and when the plaintiff's said

reservolr shall be f#ull, to its vresent capacity, 2nd the

combined waters from the ovarflow oi suld reservoir, one half

of the waters of Six Mile Creek, 2.1518 gsecond feet of the waters

of Nine llile Creek and 58/100 of the waters of Twelve Iile

freek, shall exceed ten second feet, and ot any t{ime betwesn

day of April, :nd the 15th day of June when the

gaid combined waters from said overflow and creeks shall exceed

the 1st

147.50/100 second feet, ond at any time, between the 15tk day

of June and the 1lst day of liovember when said corb ined -ratvers

shall exceed in quantity a cont inuous flow of }14.04 second feet,

and at any time between the 1st day of liovember and the

1lst day of January following when the waters of Sanpitch River

=10=




rising below the Reservoir Dem combired with the waters of
iline ile Creek and Twelve liile Cree-, .- - ---

shall exceed 10. second fTeet, the deiendant, Churles P,
Peterson, shall he entitled to 3/4 of 2 second foot of

water Tram any such excess, but subject and subordinate

at 21l times to the rights of the wlaintiff as hereinbefore
defined, That after the rights of the plaintiff, and the
defendant Charles P. Peterson, as above defined, ghall have
been fully saupplied, the dsfendant , Parley Childs, Anthony
Liadsen, Joseph Christensen and 7. H. Gribble, shall be
entitled to 2.50/100 second feet of water from any éxcess. But
subject ani suboriinate at all times to the rights of the
plaintiff, and the defendant Ch=rles P. Peterson, as above
defined. The defendant, Gunnison ITizhland Canal Company, is
enbitled o 411 the excess waters from s.:id sturces 07 supply
after the rights of the »nlaintiff and 411 the other

defendants' rights shell have been fully supplied, 28

hereinbefore defined.

4.

the parties to this action should be enjoined,
to
restrained and forbidden.in any manrnsr

Each of
interfere mith the

cetion, o3 herein defined.

-

rights of wny other varty Lo this

5e

A Commiscioner stoull be anpointed, 28 provided by law,

to measure and diviie tie waters involved in this suit, in

accordance with the Decree herein, to the rospec tive partiles

antitled to the sume, &S dafined by tihe Dacrece nereln, and

1 H o ~ o
in a2ccordance with the berms and sondibions thereoi.
6e

A1l costs since the appeal, should be paid by the

plaintiff and the defendant, the Gunnison Highlard Canal

-11-~



Company, in equal »nroportions.

DECREX
“[HAREFORE, by reason of the law and the premises, the
Findings of Fact and ths conclusions of Law filed herewlth,
and upon the motion of Jacob Johnson anl Lewis Larson

attorneys for the plaintiff,
17 I3 FEREBY C(RDERED, ADJIDGZD AllD DZICREZD:
1.

That the plaintiff, the Gunnison Irrigation Compeny, 18
thy owner of vhat is ‘‘nowvm 1S the Gunnison Reservoir, and
ijg entitled to £1ill said reservoir and to keep it full oZf
water, to its present capacity, from the ters of Sarpitch
River above its juncticn -1ith Six iile Crsekx, 2lso Zxomn
one half of the waters of =.id 3ix 1iile Creek, during the
winter, spring and uigh -mbter seasong oF 2ach and every JeiTy
and the words "high wter seagons" shall be construed to mean
all times when the combined waters of Sanpitch River, one
half of the waters of Six Mile Creek, R2.1518 second feel of

the waters of Iiine M i1le Creek and 58/100 of the waters of
Twelve liile Creek shall exceed in the aggregate 156Z secc nd

feat of water.

2e
That the plaintiff mey 4rs™ sater from said reservolr

and convey Lhe same 0Wn the channel of szid river to its

dams, ditches and eanals and apnly the =ume to the irrisztion

o7 the lands, watering live stock, culinzxy and iomestic

DUTPOSES ), of its =tockholilers, at such times and in sucl

smounts 2&s it may deem DPTOPer. provided, that tue Gl e K33 OB

water so drawm Zrom said regservoir in conjunction mwith the

' natural flow of waters cprom said river and creeks, received by

_



the nlaintiff, sh2ll not exceed Iin the aggregate, in any

one year, the amount of wuter to wnich it is entltled under

this decres. 4And thut the detendants or either of them

have no right, title or interest in or to the said reservolr

or the waters stored therein as defined in this decree.

Se
fhat the plaintiff, the Gunnison Irrigation Company, is
the owner of end is entitled to receive ten second feet of

water, constant flow, of the combined waters of Sanpitch

River rising below the reservoir dam, the waters of K ine

Mile Creek, and the waters of Twelve liile Creek, from the

1st day of January to the lst day of April, and 147.50/100

second Teet o water, constant flow, Trom sa1ld river and

croeks, from the 1st ay of anril, to the 15th day of June,

and 114.04 second feat of ater, zonstant ITlow, from the

said river and crseks, from the 15th day of June, to the 1lst

day of liovember, and ten second feet of water, constant £low,

from said river, below the reservolr dam combined with the

waters of lNine liile Creek and Twelve 1'ile Creek, from the 1lst

day of liovember, to the 1st day of JanuaXy, following , Auring

1 25r the irrigution of tine lands, watering

each 2nl every J7eidr,
of live stock, cuvlinary and domestic purroses of its svocx=-
holiers. That s2id water rights is 2 “irst or wmrimary

right, =2nd that tue defendunts or gither of them hsve no

rightg title or inbterast in or to 2ny of said waters,

4,

I~ I3 TURTIR OFDERED, ADJUDGED D DECRIZED. That at any
time, between the 1at day of January znd the 1sv duy o

) = K . L) | s
Anril, of e.ch and every year, and when the plaintifi’s said

reservoir shall be “ull, to its present cavacity, and the

=10=



combined waters from the overflow of 5.id recervoir, one

121f of the waters of 3ix --i1e Creek, £.1518 second feat of the
waters of lline liile Creek, and 58/100 of the waters of Twelve
}Mile Creek, shall exceed ten second feet, and at any time
between the lat day o April, 2nd the 15th day of June when

the said combined waters from snid overflow and creeks shall

ezceed 147.50/100 second foat, 2rd at any Gime Dbetween the

%)

§

15th day of June, and tre lst daay of Lovemuver when said com-

Dined weters shall exceed in . uartity a cort iruous flow of 114.04

second feet, during s:1d neriod, ard at any time between the

1st day of lLiovember and the lst day of January when thz waters

of Sanpitch River rising below the dam combined with said waters

of I'ine liile Creek and Twelve iiile Creek shall exceed ten

second feet, the defendant Charlss P, Peterson is antitled to

/

ani supordinzts ab all times to the rights of the

’,

4 gecord foot of water Fvom any sach exXcess, but subject

P
[ 29

0

\

plaintiZf, 28

hereirbefore definsede. “hat after the rights of the vlaintifif,

ani the defendant fharles P. Peterson, 3as above defined,
shall have been fully supnlied, the defendanta, Parley

Childs, Anthon? Ladsen, Joseph Christ-nsen and 7. H. Gribble,

shall be entitled to 4.50/100 second feet of ~zter from
any exXcess, puts subject and subodinate af 211

rights of the nlaintiZf ond the dsTendant Choaries

ag above defined. n.. g defendzant Gunnison Eighland Sanal

Company , is orititled to all the excess waters from suid

sources of supnly after the rights 5 the wizintiff, and all

the other defendontbs rights shall hove veen tally supnlied,

ag hersinbefore dofined, bub uv all btimes subject 2nd cubordi-

note to sueih prioY rigi:te.

wlde
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IT I3 FURTHZR ORDER:D, ADJUDGZD ALD DECFEEZD: That the
plaintiff and defsndants and each of them, their and each of
their and its officers, zgente and employees are, and e2ch
of them is, hereby perpetually enjoined, restrained and
forbidden to in any manner interfere with the rights of any
other narty to this action, as defined b7 ééid decree, or the -
maters awarded to any pzrty herein, or with the saild
reservoir, or the waters therein, or the ditches, dams,
canals, headgates, and other appurterances belenging to
any of the other party or narties to tihis action, used by
any of said narties in the storing, menaging, regulating,
controllin or diztributing the "zters hereby decread to zmd

belonging to any of the rurties o this action.

Ue
I7 I3 FPURCEZR ORDZRED, ADJUDGED =D DICRIED: That a

Commissioner be appointed, in the manner prescribed by

law, who shall, when necessary, divide the waters involved

in this action in the proportions and to tlie persons to whom

the scrme is awarded by this decree. any of the narties to

this scbion may apply to the State Ingireer for the appointment

h Commissioner.

o
Hy
w
f_‘
Q

I IS PURTHER ORDZRID, -\DJUDFZD .12 DICRELD: That all
costs accrued since the remanding of this cause to this court,
fyom the Supreme Court oI the State of Ttah, shall ba rz2id
b7 the »iaintiff and the deferdunt, The Gumison Zipnland
Jergl Sompany, in e,ual nroporbicns.

Dated this day of December, 190.

Acting Judge.



