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THIS AGREEMENT made and entered into this _§ day of

Juwre , 1978, by and between MOAB IRRIGATION

COMPANY, 1 corporatiou, hereinafter referred to as "Company",

and the GRAND COUNTY WATER CONSERVANCY DISTRICT, a body corporate

and politic of the State of Utah, hereinafter referred to as

"Conservancy District', and ‘the GRAND COUNTY SPECTAL SERVICE

WATER DISTRICT, hereinafter referred to as "Service District';
WITNESSETH.:
WHEREAS, the Conservancy District.analthe Scrvice

District desire to undertake the constuuction of a dam and - -

. b
reservoir on a tributary of Pack Creek to store water for

irrigation, municipal, and other beneficial uses, and a tdnhei
for the transmountain diversion of some of the waters o§ Miii
Creek into said reservoir;,éaid project has been commonly re-
ferred to as the Miil Creek De§éldpment Froject; hereinafter
referred”to-asfthe-"project";,and,,7,',ﬁ,

WHEREAS, the Company has adequate water during most ;
of the normal years for irrigation purposes by its stocLholders
but does not have adequate water for iks needs in abnormal
years when drought conditions pfevéil, and it desires to have
a project constructed and to havé the wétéfs impounded by the

project, and desires and intends td obtain a morc reliable

supply of water for irrigation purposes from said project water;

and,

WIIEREAS, the Company desires to cooperate with the
Conservancy District in auy way possible for the storage of
excess water and the conservation of sald water for the purpose
of irrigation, municipal or industrial usage, but vescrves ft«

rights not to jeopardize in any way 1ta decreed water righes.
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to said project, except as modified by this Agreement; and,

WHEREAS, the Company has the following water righrs:

NATURE OF DESCRIPTION
_ . WATER RIGHT DATE SOURCEﬁ,,W, OF QUANTITY
ecree 170 & 170a X
as supplemented ~  8/10/1910 Mill Creek 19.33 cfs
Change a;pli— approved
cation a-8258 2/26/1976 Mill Creek 19.33 cfs

[ S

and,

WHEREAS, the.Conservancy District has or will acquire

the following pending water

Well Application 42139 for 8 cfs from 5 wells. €

rights:
por

Application 40698, surplus water from Mill Creek. -

(Presently in the
Resources)

" and,

‘name of th

e Utah Board of Water

WHEREAS, there are other users of water from Mill Creek,

some of whom are above the proposed dam and diversion site, and

therefore, their water rights cannot be adversly affected by

the construction of the project, and others are downstream

from the dam and it 1s anticipated that at_least some 6f the

downstream users will participate in the project through having

part of their water rights stored during high water and re-

ceiving in exchange therefor, an allocation of water from project

wells during low water, and

that those with water rights who do

not participate can have their water rights filled through

byvpassing part of the natural flow; and,

WHERFAS, it is mutually acknowledged that in order to

finance the project, the Conservancy District and Service

District must have good title to the right to divert and impound

water to the intended capacity of the regervoir, which will

require the assigmment of some of the irrigation compaﬁy rights

to the Conservancy District

District's applications.

» and the approval of the Conservancy

It 18 also acknowledged that the
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Conservancy District and the Service District intend to secure
financing from the Division of Water Resources of the State of

Utah, and if the project is funded in whole or in part in that

manner, iL w111 be necessary that the rights be transferred to
the State of Utah as sccurity for such financing, and that the
*

parties hereto agree to such trnasfer and repurchase subject
to this Agieement in accordance with the policies and procedures
of the Board of Water Resources' on the condition that when said
indebtedness to the State of Utah has been repaid, said water
rights will be returned to the Company, subJect to the right
to utilize Mill Creek water granted to the Conservancy'District
by this Agreement,’ and

WHEREAS, the parties, by this Agreement deSLre to
prov1de for the transfer of water rights to the Conservancy
District and the State of Utehrto“heip”secure the financing for
said project, and further agree to support’the approval of

applications for the proJect to the end that the Conservancy

District will be able to secure financing for said pro;ect the

parties also desire to provide for a permanent commitment of
irrigation water to the Company from the project, so that the'
stockholders of the Company will have an improved irrigation
water supply, and it isg mutually acknowledged that such permanent
commitment is the major consideration for the Company agreeing to
allow its water rights to be used as part of the security for the
financing of the project, and agreeing to support the:perfection_
of water rights in the name of the{Conservancy District, and in
entering into this Agreement, all as is provided for herein.

NOW, THEREFORE, in consideration of the covenants,

j

agrecments, and obligations herein provided for, IT IS MUTUALLY
0 "i'. ot : .l‘f.f'\:vli '

AGREED, as follows:
1. The parties will mutually ‘cooperate with eachother
to cause all pending applications to beapproved, and will further
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cooperate in causing the approval of any and all other applications

which may become necessary to fulfill the purposes of the

project. " FEP

2. During the irrigation season, the Company shall
have thesright to call for and have delivered by the Conservancy
District at the poilnts described below, irrigation iater in the
amounts and from the sources Set-forth below. The points of
delivery where the water is to be delivered are located as
follows: - ,\,‘C (’@f; A (/,\‘ ;,:.-i’.{o B

\
1. Ditch No. 1: At the old sandgate west of Mill
Creek Bridge '

2. Ditch No. 2: At the head below the sandgate
3. Ditch No. 3: Walnut Lane -

4. Ditch No. 4: Near the Phillips"66" service stacion
at inte;sectiqn,of Highway 160 and 5th West. ;

5. Ditch No. 5: At the head, probably where the L

4 "Lance" ditch divides the stream with the “Emma
Walker" ditch. - e

6. These points of déingry are general and the
Company and the Water Conservancy District will work
out the specific points for measurement of the
water to be delivered by the District to the Company.
If the flow of Mill Creek does not produce the amounts set forth
below, the Conservancy District shall operate and mainﬁain.wélls
and shall pump water from its wells or froﬁ the Colorado River,
or both, into the stream or Company ditches at such points of
delivery set forth above in sufficient volume so as to produce
the desired quantity each month, up to the limits set forth
below. Said wells and any pumping facilities on the Colorado
River shall be of sufficient number and size to collectively
produce, and shall be operaﬁed at such times, as is necessary to
supply the Company's needs. Thz Conservancy District shall not
be obligated to pump said wells and/or “rom the Colorado River,
at a rate exceeding eight (8) cfs collectively, and the Company

shall not have the right to call for water from all souces,

including the Mill Creck at a rate higher than 13.5 cfs, except
4=
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for surplus;water as provided herein. The Company agrees to
pay the District $2.00 per acre-foot for all water delivered to
the-Company from- the District's wells, or other sources which -
require pumping.

The Company shall notify the District at least on a
monthly basis and more frequently as necessary as to when, how
much, and which of the above listed points it desires the
water deliveréd.

The quality of water to be furnished by the District
to the Company from wells or the Colorado River shall be of such
quality,..coeeenn. ...:.. as to be suitable for the irrigation
of crops, including orchards,.commonly grown in the Moab area.
Conservancy District agrees to be liable for any damagé'of'loss
resulting from loss of water quality. Any disputes as to water
quality or damage shall be submitted to the Utah State University
for arbitration.

Water Aelivered to the Company, whether from the natural
flow :of Mill Creek-or from the Conservancy’District'§ wells,
or other pumping facilities, shall be méasured at the prrticular

point of delivery. Meters or other suitable measur1n5 devices
—

acceptable to bot parties shall be supplied, installed, oper-

=
‘ated and maintained by the Conservancy Dlstrict}i The Company
—— Sl

-

dgréé to grant the Conservancy District all necessary easements
in their ditches, canals or other property, which are necessary
for the installation, operation and maintenance of all water
measurement facilities. )

Upon written notice to the District, the Company may
change the points of delivery of water described above, or add
new points of delivery; however, the Company shall be required,
in addition to the amounts~sét forth herein, to pay any addition-

al costs of delivering the water to such new points of delivery,
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including administration and debt service costs. Any additional

costs shall Le computed on the basis of facilities and services

directly rel ated to the delivery of Company water at the new

delivery points. Under no circumstances shall the Conservancy

District pe required to pump water from any wells in order to

deliver water to any new or additional dellvery points. However,

the Comservancy Distr{ct, at its option, may supply

water from storage or from its wells and charge the Company for

the actual costs of delivering said water to the new points

3

of delivery.

3. Theucbﬁbanyfsﬁall be entitled to receive from all’
sources combined a total of 4,600 acre-foot of water annually,
during the irrigation season. " The water may be delivered from
the natural flow.of Mill Creek, or from the Comservancy District

well, or Colorado River or other sources, or any combination

L

thereof, at the sole option of the Conservancy District as to
the source. Sy :
In delivering the 4,600 acre-feet to the Company, the

U
Conservancy District shall not be obligated to deliver any amount

of acre-feet in excess, except as hereinafter set forth, of

i

the following by month:

MAR.  APR. MAY JUNE  JULY AUG, SEPT, OCT. NOV,

AF 150 325 600 775 778 778 - 600 400 194 ¢=—

M2 a.4d 846 976 12PL 125 12.5  10.08 b-sh 3. 206 @»C.éj —
Water not delivered in any month may be applied to
any other month in thé'same.year, except that Company shall not (;CVU(I> Sy
call for more than 778' acre-feet in any one month. (12 b5:z§lday£\ anﬁ% %Ohé‘ﬁ
It 1s expressly understood and agreed that any amounts hes
of water, either by month or By year, which the Conservancy
District is obligated to deliver to the Company shall be reduced
by virtue- of any stock ownership of the Digtrict in the Company. HAS TS
OCccOEPT L

o As or Zo037
cla o o
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The Company shall not be entitled to carry over any

amount of unused water in one year to the following year.

If, in any one year, the Con;ervancy ﬁistrict defef%incé EHQt

it has surplus water avallable, it may deliver such water, at
its sole.opcion to the Company at no charge. During the high
water runoff periad s, any surplué'waCer in Mi11l Creek not usable
by either the Conservancy District or the Service Districet, may
be used by the Company, or other appropriators in accordance with
their respective rights thereto. Such surplus water will not
be charged against the yearly or.monthly totals set forth above.
However, during such times as such surplus water is being di-
Qerted, the daily metering of non-surplus water being delivered
shall be computed as the average acre-foot diversion per day
over the particular month as per the above schedule. All
‘pagties will cooperate to see that as little water as possible
from Mill Creek flows out Of the drainage without being bene-
ficially used.

The Conservancy Distfiéc shall not be liable for any
loss or damage suffered due to failure to deliver water at any
time when such failure occurs without fault or negligence on
the part of the District, such as acts of God, insurrection,
riot, labor disputes, labor or material shortages, flres, ex-
plosions, floods, wéather conditions or other causes of a similar
nature which wholly or partially prevents the performance by
th: District under the provisions of this Agreement, provided the
flow of the creck 1s released for the use of the Company.

4. The Conservancy District insofar as the Company
is concerned shall have the perpetual right to divert all quantities
of water in M1ill Creek, over and above those amounts being de-

livered to the Company as provided herein, through the proposed




Sheley Tunnel into Spanish Valley and to impound and utilize
such water in connection with the re.ervoir to be constructed
there. During the non-irrigation season, which is from December
1 to March 1 of each year, the Conservancy Districe shall supply
to the Company, free of charge, through the natural flow of Mil1
Creek, sufficient water for livestock watering and culinary use
by the stockholders of the Company and others who may be entit]led
thereto. The District agrees to pay the Moab Irrigatlon Company
$2.00 for each acre foot of water diverted by the District from
Mill Creek up to 19 33 cfs, including any water diverted through
said Sheley Tunnel by virtue of any stock ownership in the Com~
pany by the Conservancy District Any amounts owing from the
District to the Company for water diverted from Mill Creek
may be off-set against any amounts owing the Districe from the
‘Company for delivery of water from District wells, or pumped
from the Colorado River .

5. The District agrees to assume and pay for that A:;w-
portion of the 1ndehtedncss now owing by the Company to the
State of Utah, acting by and through the Board of Water Re-
sources, under the agreements of March 13 and October 7, 1964,
which is not being paid by either Grand County or the City of
Moab, which amount is §7,111.37.

6. The Conservancy District may, insofar as the
Company is concerned, pPerpetually divert, store, and utilize
all of the remaining water yielded by Mill Creek throughout the
entire year so long as the amounts set forth hereih are being
delivered to the Company * In consideration for the amounts of

water herein guaranteed to the Company, by the Conservancy Districe,

the Company shall convey all of its rights title and interest

in and to the water of thoﬁnain fork of Hill Creek, and will
S e Dint
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execute and deliver to the Conservancy District all appropriate

instruments of conveyance. Provided, however., that such rights

will be reconveyed to the Company when the indebtedness to the

State of Utah has been repajd SUbiEEE_EELEEE_EgkégﬂEions created 7519

by this Agreement. The Company shall retain all ownership of

—

its right, title and interest in and to the use of the waters

of the Morth Fork of Mill Creek. -Provided, further, that all

waters from the North Fork of Mill Creek.diverted by the Company }

shall be counted as water delivered by the Conservancy District /

and shall be charged agaiﬁst tﬁé Qsmpany;s yearly and monthly /

amounts as set forth iniP;ragraph 3 above. | ___}
The Company shall notify the Conservancy District’asr

to its needs for water up to the amount set forth in Paragraph

3 above, and in the event that the Company does not call for &He'

full amount of water allocated for the irfigation season, such

.

water not called for may be stored or otherwise utilized by the
Conservancy District for pProject purposes. Failure by the Company
to Qﬂll fo;“its full amount of water in any one year shall neither
reduce nor increas: the Company's rights in future years.

The Conservancy District hereby agrees to arrahge for’
financing and to drill the proposed wells and construct other
project facilities. |

7. The Company agrees to assign to the Conservancy
District, by appropriate instrument 6f transfer, all of itg in-
terest in Change Application No. a-8258(05 arca) approved by
the State Engineer on February 26; 1976, insofar as it pertains
to the Sheley Tunnel Diversion point and the storage rights;
however, the Company retains unto itself thar portion of the

rights under the aforementio med Change Application No. a2-8258

(05 area) insofar as it relates to the waters of the North Fork




of Mill Creck. In this respect, the parties liereto agree that
said Change Application a-8258(05 area) approved by the State
Engincer on February 26, 1976, covers the Company's rights to
19.33.- cfs of water. Said water of North Eorg of Mill Creek
aforementioned, shall remain and continue to be the sole and
separate’property; insofar as the ownership thereof is concerned,
of the Company herecin, subject to the method of use contained

in this Agreement.

8. In the event the project has not been financed
and is not under construction by 1982, this Agreement shall
terminate and the parties shall be ret&rned, as between each
other, to the positions they held prior to the signing of this
Agrcement. .

9. The Company, by enteriné into this Agfeement, shall
not be deemed to be a partner of elther the Conservancy District
“or the Service District, or to be engaged in any activities
by way of a joint venture,” partnership or otherwise. Nor shall
the Company be deemed to have agreed to pay any obligation owed
by any of the other parties to this Agreement. .

10. It is mutually acknowledged that it is the intent
hereby to perpetually furnish to the Company the water which will
accrue from its rights and the rights of the Conservancy District
to the extent provided for in Paragraphs 2 and 3 hereof, and that
water shall be furnished free of charge except as herein provided.
The remaining water over and'above those amounts guaranteed to
the Company or belonging to other appropriators will be guaranteed
in perpetuity to the Conservancy District for project use. In order
to sccurce financing from the State of Utah, it is mutually acknow-
ledged that it will be necessary for the water rights under which

project water will be stored, be owned by Conservancy District,

-10-~
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and then for the Conservancy District to convey the same

to the State of Utah, with a contract of repurchase, and the

Conservancy Dlstrict will be rcquired from its water allocations,
water sales, Moab City reve_nhes, taxes and possible grants to
meet che'annual payments required under the Contract with the
State. It is further understood- that the State of Utah will

hold title to the water until the portion of the Project financ-
ed by the State has been fully repaid, at which time it is ex-
pressly understood and agreed that the Conservancy District

will convey full title to said water rights back to the Company,
Subject to the conditions ‘and ob;igatlons created by tbis
Agreecment. Such recoﬁveyancé:té the Company shall have no effect

on the Conservancy District's rights to utilize the water of

Mill Creek, so long as the amounts of water set forth are

“being delivered to the Company as provided herein.

11. In its selling of water fon'irrigation purposes,

the Conservancy District agrees to give preference in.the sale

" of any available irrigation water developed by the project,

to the stockholders of the Company. This preference shall pnly g
apply to irrigation water available for sale, and shall not

apply to municipal or industrial water.

12. The Conservancy District does not by entering
into this Agrecment, intend to contract away any of its powers
granted by statute, to adopt reésonable and lawful rules, reg-'

ulations, connection fees and rate schedules.

13. 1f, after reasonable efforts and expenditures
of funds, the Conservancy District is unable to develop wells or

other sources sufficient to meet its obligations wunder thig

-11-




Agrecment, this Agreement shall terminate, and the parties shall
be free to renegotiate the terms hereof.

14. The parties hereto agree that the annual ‘payment:
to be made by the Conservanéy District to the Compéry for the
water diJerted from Mill Crecek for Conservancy District use and
the amount to be paid by the Company to the Conservancy District
shall be the sum of $2.00 per acre foot. Such payﬁents will be
made on a calendar year basig and payable January 15 of e;ch
year of the term of this Agreement, said payments will be made
by the Company and the Conservancy District herein, as the. case
may be, for the water delivered as héréinabovertéted.

15. The first irrigation season aftér the coneruction
of the Conservancy District's "Mill Creek Development Pfoject"
shall be considered as chgrkase pe;iod hgréin, and during that

“period the Conservancy District énd the Coméany will pay each
other in the manner hereinbefore set forth for the amount of
water delivered to each other, iﬁ the mannér hereinbeforg:set
forth. Thereafter, the Conservancy District and the Company,
on the anniversary date every five (5) years after the completion
of said project shall reestablish the price per acre foot that
the parties hereto, Company and Conéervancy District deliver
to each other. However, the érice per acre-foot for water de-
livered by and to the respective parties shall always be equal.
Said price, per acre foot, shall be the aforementioned base price
per acre foot multiplied by the gr0portionate percentage in-
crease or decrease, 1f any, in the Consumer's Price Index (All
Items Index) (hereinafter referred to as CPI) issued by the

Department of Commerce of the United States of America. All

payments to be made herein shall be made to the respective

-12-
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parties hereto, District ayd Company, at their Fespective Moab,
7Grand County, Utah, offices, either personally or by mail.
16. This Agreemgq;rshal; be binding on. the successors
énd assigns of the parties.
» IN WITNESS WHEREOF, the parties have caused this

Agreement to be executed on the date heretofore stated.

MOAB IRRIGATION COMPANY, a Utah

Corporation, .
ATTEST: . :
. . By%/%_/@ \%_;
. ‘President A

" GRAND COUNTY WATER CONSERVANCY DISTRICT
.a bgdx polipip'pnd corporate, -

(ad :

ATTEST: | By %« ,/<7\/

Secretary

*  GRAND COUNTY SPECIAL SERVICE WATER
DISTRICT, a body politic and corporate,

AT"I'EST: By % ‘1/<_7\/
: Title” 2Zeescas RS

? f ,8(‘/&4;-—- u_./a_lv

Secretary
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STATE OF UTAH o/ - - )
. 8S.

County of )
-7 7 70On this'é"z‘(’day of

personally appeared before me

who, beihg by me duly sworn did say that he is the President

of the MOAB IRRIGATION COMPANY, a Ucah Corporation, and that

the above and foregoing instrument was signed in behalf of said

Corporation by authority of its stock there-

of held April 6, 1978, and said
acknowledged to me that said Cofporétion executed the same.
IN WITNESS WHEREOF I have hereunto attached my hand

-and seal, the day and year last above written.

"My Commission Expires: Residing at ,@m

@W/ TN

STATE OF UTAH ) ‘
¢ 8S. .
County of M ) / /ﬁ

;A
On this iZLday of _ fed ., A. D., 1978,

/
personally appeared before me /F; M.L&Z
7

; 7 —
who being by me duly sworn digd say that he is the M‘M

of GRAND COUNTY WATER CONSERVANCY DISTRICT, a body politic and

corporate, and that said instrument was signed in behalf of

said Corporation by authority of a re lution of jts Board of

Directors, and said 7[/{/12: /Zg

to me that the sgaid Corporation executed the same.

» acknowledged

IN WITNESS WHEREOF, I have hereunto attached my hand

and seal the day and year last above yritten.

/
My Commission Expires: NOTARWBLIC
@/W//pl/:y Residing atﬁzw
s Pz
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STATE. OF UTAH : )
¢ 8s,
County of )

., A. D., 1978,

@
On-this gé _ day of

personally appeared before me

who being: by me duly sworn dig say that he is the
of GRAND COUNTY SPECIAL SERVICE WATER DISTRICT, a body politic and
corporate, and that gaid instrument was signed in behalf of said

corporation by authority 4 resolution of irs Board of Directors,

and said acknowledged to me

that the said Corporation executed the same.
IN WITNESS WHEREOF I have hereunto attached my hand

and seal the day and year lasc above written,

My Commission Expires:

4//74/014/ s 444




