
BEFORE TI{E STAf,E ENGINM, OF ITIE STATE OF UTAH

IN II{E I{Ar|M, OF CIIANGE APPLTCASTON

NUI4BIR. 55-7981- (aI52I7)

)
) Mn{oRANUll4 DECISION

)

Orange Application Nrmdcer 55-798I (aL52L7) was filed by Midway City
Corlrcration on August 11, L989, to change tJ:e point of divetsion, place and
nature of use of 265.44 acre-feet of water as evidenced by ownership of 56
shares of stock in Midtlay lrrigation Cory)any. Heretofore, tlre water has been
diverted from the kovo River at a point North l-000 feet and East l-80 feet
from t1.e SW Corner of Section l-8, T3S, R5E, SLB&I'I and used for tJte irzigation
of 56.0 acres of land.

It is protrrcsed to divert the 265.44 acre-feet of water from a 12-inch dialreter
weL, -aOd feet deep lrcated South 250 feet and East 600 feet frorn the NW

Corner of Section 27, T3s, R4E, SLB&Iu. on the application it is stated that
l-6g.0 acre-feet of water will be consmed ard 95.2 acre-feet of water will be

returned. It is proposed to use the water year-round for municipa.I uses
witSjn tlre senrice a-rea of Midruay city. It is also stated ttrat tlre water wiII
be stored in t5e Midgay Culinaqf Waier Tank that has a na>cimr-un capacity of
2.455 acre-feet of water.

The application was advertised in ttre Wasatchr Wave from August 23, 1989 until
Septernber 6, L989. P::otests were received from kovo Water Usersl
aslociation, B:reau of Reclarnation, Miduray Irzigation Conqnrry, Hner Wilson,
Isla1d Ditih Water Conpany, Mor:ntain Spaa Resott, Divi-sion of Parks and

Recreation and David Wilson-

Ttre issues raised in tlre writterr protests are sumlElrized as follows:

1) Ttre protrnsed change would cause problems in distribution of
water in the area'.

2) There are otlrer existi:rg rights i11 the area that will be
adrrersely affested.

3) There are two sources for Midruay Irrigation Company, namely,
ttre Snake and Pine Oreek water ad the kovo River water'
These waters setf/e two different areas. Ttre change ttrat is
proposed wiII utilize shares of water that are based on botft
sources of water and used ix both a-reas.

4) Ttre protrrcsed changte would be an enlarrgement of water rights
due to changixq from ttre irzigt ion season to year-rourd use.

5) The applicant does not have the right to file thre change, the
olvner of the underlyi:rg right, Midr,vay lrrigation conqnny,
shoul-d file tlre dlange.

6) Pa::agrraPh 116 of the kovo
chrarrge due to seetrEge or drain
ctrannel of the river or canal
irzigated.
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Midway city sulcrnitted a written
reports frcrn S. Bryce Montgomerlr,
suIilnarT tlre response states:

response to tlre protests alorg wittr
Geologist, regardirg tfie neiur well site.

L) The new well will not affect, upgradient springs.

2) Ttrerrnal water wiII not be distur:lced, ttre City is seefing
shallow cold water \

3) IAidnray City olms stock in ttre irzigation cory)any ard by virtue
of o,nei:strip of stoci< otlJns d. vqsted lnrtion of the conpany ard
has ttre right to file a ctrarge application.

4) The clrange as proposed by Mi&'ray city will not be an' 
enlarrgement of th.e water right because.ttre water has been used
in the area for irrigation ald ttre city proposes to use the
water for mr:nicipal pur?oses causing an increase in return
flop to dounstreatn users.

5) Distri]cution of tlre waters in tlre area slrould not be not be a
Prob1em.

6) Ttre water proposed to be diverted by tlre well is tributary to
provo Riv&, hence, kcnro River water rights are those utrrcn

which t.l.e charge is based.

7) The well is proposed to be located at a point tttrere vater can
be taken trom 

-Quaternaqz alluviurn ard Pennslzlvanian weber

euartzite aquifers vhich- are dovm-gradient from ttre aquifer
irom drichr Cerfer, I{ahogany and Epperson Springs issue- Any

water that tlre proposea well would have tie poterrtial of
divertinq would nlve already been spilled from ttrese springs.

8) Ttre poterrtial does o<ist of affectmg lrells ard springs sotrth
of tlre Drtchr Hollcnv Fault within ttre ltidway city area.

A hearing was heLd Norernber 29, L989, at ffIe Wasatcfi County Courthouse in
lj"U.r Ci€y, Uti.fr. At the hearirq tlre applicant orplained ttre need for the
water and-stated t1-at Miduray city would only be diverti-ng 1"68 acre-feet of tle
265.44 acre-feet of water. ftre applicant also stated tlat liniting the
ippfi""tion to the inigation season-was not an acceptablg oplion. Ttre well
rit" i= dcn^rn gradient arfu separated by faults from tlre sprirgs in thre area.

Ttre protestants stated tlreir concerns about potential inrpairnent ard problerns

oi ai*r::cution of waters in Midway rrzigation cqrpany. Ttre proposed location
is on Utah State parks property ana tfre State Parks is not willirg'.nor could
ttrey a1lcru tlre City to utitize property for ttrat pur?ose. _ Prcnro River Water
Usdsr Association stated ttrat this-stenrs from the poliqf of recognizirg share
holders to file a clrange application. fire control is tlren renrcnred frorn the
Corpany to tire sfrarefrolder, wtrich is not tJ:e jurisdiction of t}te State
nrrginear. Itre burrCen of proof to slrcw ttrat oristirg rights will not be

inpaired rests with the applicant, $Ihich the applicant has not done.

two
In
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Co:resporrdence from Mj"dway City was received on January 18, L990, stating to
relieve sonre of ttre concern of tl:e protestants, tiey wistred to charqe the
period of use to tJ:e irzigation season only, hovrever, conunr:nication with Mayor
ieea eezzarrt indicated tlrat they would like to go year-round if possible.

ft is t].e opinion of the State Engineer ttrat ornmership of shares in an
irrigation coq)any entitles ttre stocid:older to divert and use water;
consequently, a stoc]<holder meets tJle criteria of Section 73-3-3 Utah Code

which-allo*srrany person entitled to ttre use of waterrrto file a change
application. Ttre applicant should be able to utilize tlre 1-68.0 acre-feet of
water tlrat was actually available for irigatj-on heretofore. l-68.0 acre-feet
of water is tlre octerrt of water considered by the State Frgineer.

It appears that tJre applicant is prrcposing to divert tlre amor:nt of water that
would have been avaifafte at ttre fann field headgate under ownership of tJle 55

shares of stock in Midnray Irzigation Conrpany. This amount was quantified at
3.0 acre-feet per acre. Under historic flood irtigation practice, an

estjmated SO pertent of tlre water diverted or 84 acre-feet of water wouLd have
been constrrptively r:sed. fn evaluating the protrnsed uses of tlre applicant, it
is estjmated tlrat only 2OZ of the water diverted by tlre applicant from the
wetl will become available to dovnrstream users, hence, ttre applicant will be

ljmited to 62Z of ttre water available at tlre farm field headgate , or a

nraximrsn of l-05.0 acre-feet of water to a1low for tlre sarne arnount of return
flow to dcmrnst-ream user:s that has historically occurred.

Because ttre applicant wilt not increase tJle consr.urqrtivg rye of water over
historic uses 

-and because of tlre location of tl:e well, it' is ttre opinion of
ttre State Ergineer tlrat year-round diversion of water from tJ:e well should not
inpair ttre rights of dcn^rnstrean users.

The issue of rights-of-way aldr/or easenents are not an issue before tl.e State
Ergineer, howev6r, tne appficant is cautioned that grranting of a water right
in no way grants any right-of-r,uay and the applicant is responsible for
obtaining all necessa4r rights-of-r^ray ardr/or pnsenEnts.

After review of tJ:e issues and tlre geohydrology of the area, it is thre opinion
of the State Brgjneer that tJ:is ctrarge can be approved withrout irnpairirq
odsting rights prcvided ce*ain conditions are furposedi hourever, the State
nryineer wi11 require a pr:np test to be preformed on ttre well and after
eviluatirg t1.e results of ttre ptmp test, rnay restrict witlrdrawal andr/or place
other coniitions that he deeins necessarY r:nder this application.

It is, tlrerefore, ORDERED and Change Application Ntrnber 55-798L (aL52L7) is
hereby AppROVED subject. to all prior rights and tlre follor,ving corditions:

1. No rnore water shall be diverted annually urder thris cknnqe
application than tlre applicant is entitled to through
ovrnership of 56 shares of stock in t].e Midrnray rrzigation
Company. Tlre applicant slrall rnaintain ornrnership of tJ.e 56
shares of stock, pay the assesgnent to tkre }tlidvray Inigation
Conqnny, and rneet any ottrer obligations htlidl nay be incurr:ed
as a shrareholder jn the CoPanY.
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Z. Ttre applicant shaII j.tlrstall a pertnanent totalizing water meter
on his water system to nreazure tJ:e water diverted from the
well, and the meter stralt be available for inspection by the
State Engineer and at a1I reasonable tfues as nay be required
by the duly appointed Prcnro River Conmrissioner ardr/or the
authorized water rnaster involved in thre distribution of water
for tlre Midraay Irrigation company in regiulating this charqe
application. Tfre total quantity of water diverfed anrrually as
evidenced by tfiis totalizilg meter shall- be reported by the
kcnro River Conunissioner in his annuaL report to the State
Brgineer.

3. At the tjrne of sulcmittat of proof of pennanent charqe, the
applicant shall include a description of tlre land taken out of
inigation that was fonnerly ir.r'igated by ttre applicantrs 56

shares of water in tlre Midway llrigation conpany.

4. Any additional costs incurr:ed by the Pliovo River Cormnissioner
i1 tlre adrinistration of ttris ctrange application shalt be
borne by tlre applicant. Ttre arnount of suctt costs shall be
aetermined by tlre River conmissioner and'/or the State
Enqj-neer.

Iaidray City or Midway lrzigation Conqnny , based on Midrnny

Cityts strrares, shall release to tJre natural channel up to
L68:O acre-feet of water dependisg on the water available
based on the 56 shares of stock. The balance of the 265.44
acre-feet of water under ttre apptication is considered to be
losses in the Midway Irrigation system. The releases of water
shall be measured by tlre applicant by means of a weir, flune
or other neasuring device.

Midr^ny city will only be abl-e to divert from tl.e well 62.5? of
the amounL released as outlined in Cordition Nurnber 5 abcnre.

Ttris eqrrates to l-05. o acre-feet if L68.0 acre-feet are
released. T[is water rnay be diverted from tfte wel] on a year-
rourd basis. Orr Ncveunber 1st of Enctr year a determination
will be nade by tlre river coilmissioner as to t]:e amount of
water released 

-by the applicant to determine ttre quantity 9f
water tlrat rnay be diverted by tlre applicarrt frorn the well
during the follotving r2 nronttrs.

A plnrp test of tlre well shall be corducted by a licensed
professional engineer of tlre applicantrs_ cttoice ard at tJ:e-applicant's eniense prior to the well being placed in
production. kior to thre prnp test being corducted, a plan

=n"ff be slrbrnitted to ard apprcnred by ttre State Ergineer.
Follon^ring ttre pr:rrp test, ttre State B-rgineer nay reevaluate
t]lis charge oi add additiornl corditions that he deerns

necessarlr.

5.

6.

7.
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8. Ttre location of the poj-11ts of release of the water to the
natqral clrannel- must |g approved by tJle State Ergileer and
the river conunissioner prior to nnki-rrg tJ:is chrange.

9. Once thre total systern is i.:r place (tJ:e weJ-I drilled and a plan for ttre
water to be releasecl), ttre applicant must contact. ttre duly appointed
river connnissioner to conduct, an on-site inspection of the facilities
(t].e meter on ttre weII, tlre measuri:rg device for tlte water rel-eased
and tl-e place of release) to ensure that ttre o<charrge can be rnade

wittrout i:npacting other rights.

Thi-s Decision is subject. to the provisions of RuIe R625-6-I7 of the Division
of Water Rights and to Sections 63-46b-13 and 73-3-L4 of tl-e Utah Code

Annotated, teSZ, which provide for filing either a Request for Reconsideration
with ttre State Ergineer or an appeal withr the appropriate District' Court. A

Request for Reconsideration nmst be filed witlt 20

aafs of tJ:e date of ttris Decision. Hohlever, a is
nol a prerequisite to fiUxg a court appeal. - Ied
wit1.jl 30 d-ys after the date of this Decision, or if a Request for
Reconsideration has been filed, wittrin 30 days after t}re date tlle Request for
Reconsideration is denied. A Reque.st for Reconsideration is considered denied
ratren no action is take 20 days after tlre Request is filed.

Dated ttris 23rd day of Febmary, L990.

RLM:JER:AP

Maifed a copy of ttre foregoing Mqnorandr-un Decision ttris 23rd day of February,
l-990 to:

Midrnay City Co4loratj,on
75 North 100 West
Ilid,uay, IJT 84049

Pr:ovo Water Users' Association
c/o Marc T. Wangsgand
P.O. Box 45000
SaIt Iake CitY, UT 84L45

U.S. Bureau of Reclarnation
c/o P. Kirt. CarPenter
P.O. Box 5l-338
kovo, III 84605

Ivtidrniay Irrigation Company
c/o Harold CalI
30 NortLr Main Street
Heber City, III 84032

'David wilson
Box 253
l4idr'uay, IIt 84049

Mountain Spaa Resort
c/o Linda Palme-kitctrett
8OO Norttr Mor:ntain Strna Lane
Mid'fay, Uf 84049

Division of Parks & Recreation
c/o Martil L VariRoosendall
1636 West North TemPIe
Salt Iake City, Ln 84116

Island Ditdl Company
Box 258
Heber City, UT 84032
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Bner Wilson
Route L, Box 85H
Heber City, UI 84032

Lee Sim
Distribution Directj-rg E:tgineer

n

Stariley H. Roberts, Jt.
River @runissioner
1675 Scn.tth 350 East
Orem, tlT 84058


