
rf

la

Edward W. Clyde
Ted BoYer
CLYDE, PRATT, GIBBS & CAHOON
Attorneys for Plaintiff Central Utah

Water Conservancy District
200 American Savings Plaza
77 West 2nd South
Salt Lake City, Utah 84101
Telephone 322-2515

IN THE FOURTH JUDICIAI DISTRICT COURT OF WASATCH COUNTY
STATE OF UTAH

CENTRAL UTAH WATFIR CONSERVAIICY
DISTRICT, a body politic and
PROVO RIVER WATER USERS
ASSOCIATION

Plaintiffs

vs.

DEE C. HANSEN and JEFF D.
KITYBALL

Defendants

MEMORANDUM IN SUPPORT OF
MOTTON TO COMPEL DISCOVERY

Civil No. 5472
(consol j_dated)

)
)
)
)
)
)
)

)

STATEMENT OF FACTS

'on or about,May 27, 1980, Plaintiffs mailed rnterrogatori-es
and a Document Demand to Ellen Maycock, Attorney for Defendants
Kimball, Peets, Korfonta, Rose, And,erson, orTooele and. Farrell
at 620 Kearns Buj-Id,ing, Salt Lake City, Utah g4101.

Defendants responded to the rnterrogatories and Documel! :,_
Demand on or about July 25, 1990. However, in so responding,
Defendants objected to answering rnterrogatories Nos. r, 2 and,

5 on the grounds that the information sought was not relevant
or material in the case and not carculated to lead. to the dis-
covery of admissible evid.ence. Defend.ants also f ailed to prod,uce
any of the documents requested in the Document Demand.

The consolidated cases in this action essentiarry request
a review of actions by the office of the state Engineer in approv-
ing seven different apprications to appropriate . or5 cfs of
water from seven wells in close proximj_ty to one another in a
subdivision in the Heber City area.
Point l. The Requested Discovery is Relevant a
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over the past few years, the state Engineer has developed

a policy or a policy has evolved , of granting isolated .015

well applications for domestic purposes even where all the water

in a river basin is fully appropriated.. This policy appears to
have been followed in this case notwithstanding the fact that
the Provo River and its tributaries (both surface and, underground)

are, in fact, fu1ly appropriated except during extreme high water
in random years. The policy has not been heretofore extended

to subdivisions and land development projects
The app.lications in question here are for domestic wells and

each is for .015 c.f.s. The Plaintiffs assert that the we1ls
drilled as contemplated by the applications will intercept ground

water which is tributary to the Provo River. The provo River
was decreed in the early 1920s. The entire river was divided into
three divisions, and there rrrere 19 classes, with the first class
being the earliest right, and the lgth class being high water
rights. All of the rights decreed under the provo River Decree

'

would have priorities earlier than Lg2L. The plaintiffs wi1l
offer evidence which will show that every year, after extreme
high water, the river is placed. under regulation, and the high
water rights with 1921 or earlier priorities decreed under the

' Provo River Decree will be curtailed, and that by July and August,
only the earliest rights receive water under their priorj-ties.

Beyond the rights decreed in the provo River Decree, there
are numerous other filings, includ,ing the filing for the Deer
creek Reservoir and the filing for the central utah project,
all of which are prior to the rights covered by the applications
at issue here. Plaintiffs will contend'that there is no unappro-
priated water in the Provo Rj-ver system in Heber val1ey, and that
except duri-ng random years, and then only during high water,
there will not even be water available for the centrar utah project
from the Provo River under its priorities (which are earlier
than the applj-cations here at issue), but occasionalry there is.
Thus, the filings made by the applicants here involved seek to^CLYDE. PRATT.graBs & CAHooN
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aPPropriate water for a single family home in a fully appropriated

river basin. The applications contemplate a year around water

supply and a year around use. Plaintiff District asserts that
it will not be economically feasible to develop a domestic supply

for a home if the water is only available during extreme high

water in random years.

The state Engineer has, however, developed some kind of a

policy for approving isolated d.omestic filings in "' appro-
\----

priated basin (on the basis that such an isolated filing has

only a de minimis effect), but the policy has never been extended

and applied so as to permit a land developer to subd.ivide a

large tract of land and develop a water supply for the individual
lots through having the several purchasers each file for an indi-
vidual weIl.

In this case, the Plaintiffs assert that a subdivision, which
includes some 320 acres of land, has been subdivided into 64 lots
by a land devel0per. one Brent c. Hill t or some grroup or
entity of which Brent c. Hill is a principal, or,./ns a large
number of those lots. Plai-ntiffs r^rant to know whether the indivi-
dual applicants are bona fide purchasers of lotsr or whether
they are -a part of the development or ownership group, either as

investors or employees, or agents thereof. The interrogatories
which the applicants have refused to answer ask about this.
Plaintiffs do not believe that applicants fit the poricy of the
state Engineer in approving isolated domestj_c filings i. .;!E-
appropriated basin, in any event. They are not isolated, but
are concentrated i-n one area, and if the applications here filed
were to be upherd, there wilr be many other filings made on
other lots in this same subdivision. There are also other lots
which have been heretofore approved by wasatch county, which are
in a like situation- The cumulative effect of these filings is
substantial, and the interference with the rights of the plaintiffs
will be substantiat. Thus, even if the individual appricants
are bona fide purchasers of the lots and are not acting in concertCLYoE. PFATT
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with the developers or ovrners of a block of lots within the
subdivision, to circumvent and pervert the State policy on

isolated filings, the applications should not have been approved..

However, the case becomes much stronger if they are a paiE of
or are acting in concert with the developers of the subdivision
or the owners of a large block of lots within the subdivision.
The state Engineer has no policy and the raw does not permit
somdone to develop a 320 acre tract by a new appropriation of
ground water in a fulry appropriated basin. The effect is not
de minimis, the hardship which may come from a complete closing
of the basin to isolated filings is not present, and there is
no reason why the devel0per shouldn't do what all devel0pers
generally do, and that is to acquire a water right by purchase,
and drill his well under a change application. The drilling of
a well for a large number of homesr or the drilling of ind.ividual
wel1s for a large number of homes simpry encroaches upon the
vested rights- rt is clear under the cases that the new applicant
cannot encroach at all. see piute Beservoir and trrigation

367 P.2d 8ss (1952) .

Plaintiffs believe that an effort is being made under these
applicati-ons to acquire a water right for a subdivision in a 

':

ful1y appropriated river basin by having the agents, employees,
servants, and investors in the rand promotion file individual
well applications. rn shortr we do not berieve that the state
Engineer's policy is in accordance with the raw, although we have
never protested on behalf of the plaintiff District the isolated

n.,tg. YYf,Yic 
werl' rf these applications fit that poricy, ir wourd

,,,n,, M' *lrt:brayp* 
'one problg-(rs the policy permirted by rhe law?); however,

Lf,.suozffi^'"actinginconcertwitht.harlorrolnnarAr^h^9^E

6,

lr(, y are acting in concert with the developer or owner of a

,7 7 Warge number of lots, they don't even fit the policy, and, we then
lrfrf - t 4 

- don't need to reach the question of whether the policy f its theI t,h

ihts 
raw' The rnterrogatories they have refused to answer will reveal
whether or not they are several bona fide individuar purchasers
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of lots unconnected with the developer or owner of many lots,
except by reason of the purchaser or whether they are part of

a scheme on the part of the developer or o$/ner of many lots,
to obtain the water for a 320 acre subdivision or a substintial
portion of it.

Plaintiffs assert that there are in the upper reaches of
every stream in the state of utah thousands of acres of land

which have no water rights. Itluch of these lands are suitable f or
summer homes, ar permanent homes, but there is no unappropriated

water to provide a year around supply. The central utah project

contemplates the use through storage of the extreme high water in
numerous streams along the entire south face of the Uinta Mountains

and including the Provo River. The Project is a billion dollal
Project, designed to provide storage and conveyance facilities
to appropriate arl of the unappropriated water, inch '' / a..

'a':'ne *7fril(N 
_the extreme high water available

hundreds of homes are permitted to
waters of these streams, it will i
effect will not be de minimis, but we berieve that this case
goes beyond the isolated filing, and that the applicants here
named were in fact the emproyees and associates of the land
developer or an owner of numerous Iots in the subdivision and

that they are engaged. in subterfuge calculated to bring a 320 acre
subdivision under the poricy of the state Engineer of approving
isolated domestj-c filings, and the rnterrogatories served are
calcurated to find out if this is so. rt is relevant and

material' and they should be compelled to answer.

We do not by the above argument concede that the State Engi-
neer has the right to develop a policy which will permit even
isolated appropriations in a furly approprj-ated basin. we believe
that the state Engineer's authority is absolutely contro]Ied by
sec' 73-3-8, u-c-A:, 1953r €rS amended., and that he cannot, over
the protest of existing water users, approve hundreds of ind.ividual
domestic filings, which have the cumulative effect of takincrCLYoE. PRATT
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significant amounts of water already appropriated by others.

The State Engineer appears to be following the policy of
permitting individual isolated filings, but denying the applica-
tion of a land developer nevt water for a subdivision. We_thus

do have two situations: First, can a land developer who ohrns

320 acres of land t ot an owner of a large block of lots within
a 320 acre subdivi-sion, which is absolutely dry, appropriate
water in a fully appropriated basin for his subdivision or
portion thereof? If these applicants are acting in concert with
the land developer or owner of numerous lots, that is the issue
presented here. Ifr on the other hand, they are bona fide pur_

chasers, not connected with the land, d.eveloper, or owner of
numerous lots, then we still have the question of whether their
individual apprications can be approved in a ful1y appropriated
basin over the protest of the owner of senior rights. we are
entitled to know which situation confronts us here, and the
refusal of the applicants to answer the rnterrogatories on the
grounds that the materj-al requested is irrelevant is. not justified,.
For this reason, Plaintiffs seek an order compelling the answer.

Compan5-on rnterrogatories to the State Engineer which have
been heretofore served will determine whether or not he has any
kind of formalized policy in regard, to these isolated domestic
filings. The pattern of his approvals, including the approvar
of these applications, indicates that he doe.s. rf he doesr w€

have two contentions. one is that his policy, if it is out of
harmony with sec. 73-3-9, is irlegal. we donrt believe that a

single land developer or owner of numerous lotsr or his employees,
servants' agentsr or associates can do what the applicants collect-
ively appear to be doing here, and that is to develop a rrrater
right for a subdivision or a portion of it through numerous
individual filings made i-n a fulry appropriated basin.

we have no doubt that the evidence will show that the provo
River Basin is furly appropriated during normal and dry years.
even before the filings for the centrar utah project. For
decades, the river has been placed
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on regulation after high !,/ater. Even rights with priorities 5O

or 60 years ahead of the instant filings are curtailed because

there isn't enough water. However, in random years, there was

occasional high water not needed by exj-stJ-ng rights. The' jvidence

will show that there are storage rights in the provo River for
both Deer Creek and in Utah Lake, but in random years these are
filled, and the water spilled into the Jord,an River. The Central
Utah Project, however, covers even this extreme high water during
random years and Proposes to store the water in the Jordanelle
Reservoir- The Jordanelle Res.ervoir will also store the winter
flows of the Provo, which now are stored. in utah Lake, and this
storage will occur under exchange arrangements, with water being
rereased to utah Lake from the strawberry Reservoir. rt thus
becomes possible for the Central Utah Project to store and, bene-
ficially use the extreme high water available only in random years,
because that water is tied to the entire development of reservoirs
and aqueduct.s extending arong t,he south frank of the ui_ntah
llountains and Heber valley to Roosevelt. However, even this water
is not now available to the instant applj_cations, because it has
been filed on by the central utah project, and plaintiffs wirl
contend and believe they can show that the basin is fully
appropriated even during extreme high water in the wettest of
years. rf , however, lt/ater were availabre severar days in an
occasional year, it is not economically feasible for an individ.uar
house to be dependent upon such an occasional supply. As the rots
in the subdivision are sord and individuat houses are built,
it is absolutely certain that the homes will endeavor to use
water year around, and during nearly aIl of the year, they will_
be encroaching upon the vested rights of others. we submit that
it is in the public interest to have this matter stopped at
the land development stage, rather than through quiet title
actions after innocent purchasers have acquired their lots and
built their homes, and, we submit that it is relevent whether
these applicants are acting in concert with or as agent for the
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developer or owner of numerous lots r or whether they are bona

fid.e purchasers who might conceivaury iit the state Engineer,s

policy of approving applications of this type for isolated homes.

If they fall in the latter class, then the issue here witf Ue

the validity of the State's policy.

They should be compelled to answer.

Dated this b day ot October, 1980.

W. Clyde

r certify that r mailed a copy of the foregoing Memorandum

in Support of Plaintiff 's Moti-on to Compel Discovery to Mr. Joseplr
Novak, Attorney for Plaintiff Provo River Water Users Association,
520 Continental Bank Building, Salt Lake Cityr Utah g4101; l,tr.

. Dallin W. Jensen and Michael 1,1. euealy, Assistants Attorney 
,

General, Attorneys for Defendant Dee C. Hansen, 301 Empire Build,ing,
231 E. 4th South, Salt Lake Cityr Utah g4111 and to Ms. EIIen
Maycock of cruse, Landa, zimmerman & Maycock, Attorneys for
Defendants Kimball, peets, Korfonta, Rose, Anderson, o,Tooele
and Farrell at 520 Kearns Building, salt Lake city, utah g4101

this V day of October, I9gO.
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