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TO: rlUliERT C. Ll\l'ItsERT
THRII: DON:\LD C. NORSITII
FR0i"1: S. BRYCE l'IONTGOl'iEil.Y

Rlj: Delivery of vrater to Provo C:'-ty as
per Provo River Decree, ParagraPh
4c, Ptlge L3.

I'ir. Iiugh }lcKel. lar, our Pi:ovc ii.i-r'er Coirmri-ss:ioner, had contac.Ied me by tcie-
piroite r<:l,ativc Lo horr lre should cli,str-i.brrLe the \^/ater under Paragrtrph ltc, I'ai;;c 13

of the Provc River Decree, in t'he nante of Pr:ovo cit-)t' After consuL'catio.rr r"ith
Mr. Donalcl r\iorseth, I serrt a leLle:: t,3 )'1r. l'lci(e1i-ar, daLed SepLernbe. r '! 9, )-96'),

r,rhi-cit direc,tecl irirn to deli-ver ihe 16-. cf s of ,,'arter olLtlirled in ?arag::e'pir 4c t-o

pi.-qr,rs City- triton tbci--r ci.l 1. It was fu;:ttrer stat-ecl in the letler to l"lr. licl:'-r:I. 1ar

tirat tLc, l'(.,12 cfs rrniter fa,i:irgl'air1r {g \,/its separatc ani cli.sti-t:'r:!, ilnd acid: ti.r:ll'-..i
vater asi.cie frorir tlie r,/ale-i'outlined iit laragraph lr a and 4b. A copy of this
1ei:ter is attached.

SubsequenL to this letter to Mr. i,lc.Kellarr, 1'{r. joseph Novak, attorn:y
for ?rovo Reservoir l,later Users Coriiparry, contacted me by telephone and sta[ec1

tlat provq Reservoir \.l.rLe:: Users Company objectetJ to our office directing l'i:...

l4cKellar to allow Provo City to divert the additional- 76tZ cfs of rvater, under
I'ara.graph 4.c, This vc.rbal protest rrras fo1lor,'ecl by letters frcm IIr. Novali Ec

the State Engineer. As outlinecl in rny letter: to Mr. i"rcKel1al , I told I'ir. lloval:-

t.?r;rt if enyone ob jected to this direcLive, tire State Engir'eer would be r"il Li.irg

to hold a hearing to rer/i.ew the matter. Thi.s hearing has uol'r been set for l-0:00

a.rn., Mon{ay, Ociot'er 27, Lg6g, in the Waier Colferei:rce: Room j-rr the State Capitol
Buil ding ,

To give you some background concerrring the past tli.rersiolr of -"later to
provo City under their Class A righti slated in Paragraph 4, Page 1-3, of iirq.
Pcov<.r Rjvc-,r Decree, thc foLlo'.,iinE infournaiion :'.s suburitteci:

In Paregraph 3, Pagc 13 c'f tha lecr:ee, it outlines that und':r
the Provo Di,'*e*si.rn, Class A rigtrts l/ere to be distributed for
irrigaEion, dorrestic, municipal, and ge.neration of power PurPoses
in the quantities and for the pcriods hereinafter set forth.
In Par:igrap,n 1, r,;iiich fol-1or,rs, Pr<.rvo Cit,v lras allolred urtder srtil-
paragraph (a) the follorving flow rates for the irrigation of
2058.6 acres of farrn land:

-.t.

From May 10 to

Fron July 20 to

Then under
following rates

From }.lay 10 to

Frorn Septernber

June 20, duty 63, 32.68 cfs.

May 10, duty 70, 29.41 cfs.

sub-paragraph (b), Provo City h'as awarded the
for the irrigation of. 499.91 acres of city lots:

Septe-nber 1, duty 50, 10 cfs.

1 to l,lay lC, ddty 7C, 7.1-4 cfs.
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Then in sub-pa.ragr:aph (c) prol,o city r+-as aru'arJed L52 cfs <iuring
the irrigation season of each year for irrigaL.ion ai'rd gene-ratiol of
power purposes. Ple:rse see the attached copy of page 13 from the
Provo River Decree-.

Mr. Novak maintains that the L6Lz cfs avardecl under the separate srrb-
p;rragraph 4c is a Part of the same flor,r of vrater awarded to provo City ulder
Paragraph 4'a, and 4b. There is no place in the Decrce that so states that thisis the. same water. It does state in Paragraph 4c tha.t the 162 cfs is avarclr.,d tothe City because it t'has heretofore been used for j::rigation purposes by said
City and for the generation of por.rer by the Provo Ice ard Cold Storage Conrparrya corPoration, E. J. Ward & Scns Corripany a corporation, Kni.ght lloolen l'li11;,
Smoot lntrestment Conipany a corporation, and Upton-Hoover:, [J. E. iioorr'br, I,lcbsterIloot'er, and Frank Hoover, as partners doing brrsiness rrnCer t1,c name of ixcelsi,or
Roilcl i.l:l iic . linci the saiil usc ii,: I,c\,7e r- plrrir()ses lta s been under I-icense and
Srant from said Provo City and at such times and irr such manner as has bc:L:rr
rnade by mutual arrallgements therefore. t' It is obvious Ehat the coul:t -urou-l-d
never have decreed the 16\ cf.s to the City unless they had previously obtaineC
a beneficial use of the trat.er for both thc irrigation and power purposes.

T-t is pertinent to note that on Page 27, Paragraph 32 of the provo River
Decree the court granted a por./er right tc Provo Pressed Brick Company, uncler
Appli-cation No. 1221 dated Fcbruary 28, 1907, and Certificate No.-1C-9f, vhich
entitles Provo Brick Company to divert 100 cfs of water through Lheir canai
from the Provo River. The Decree statesrrttre vraters not to exceed 100 cis
herein awarded to and used by the defendant Provo City and Mill or,rners using
water under lease and grant froui said City ancl which is usecl through and from
the distributing channels knorn'n as the Factory Race, City Race, ancl Tanr,er Race.
After such use by the said defendant., Provo Pressed Bricl Company the sarne (169
cfs) is to be returned to the distributing channels afore said, ancl must be so
used as to not strbstanti-ally interfere with ttre natural florv of such water an<l
thus cause substantjal fl-ucuation in the flow thereof, and said defendant
(Provo Pressed Brick Conipeny), niust utilize and use such waters without sub-
stantial dirninution it', guarriity or any deterioration irr qualitv, and saicl use
i: an a'd'li.ti.cl:il use c.[ i{.teL's berei;r ?.,efore t-ierrc,r,,inare-i. in F'aragralrh J, anct
awardeC in Paragraph ri.', alC that such use by said defendant is subject to and
shall not interfere wi-fh the use of said waiers by provo City.t' It is interes-
ting to note that in this particular case where the water was to be the same
flow as that under another right the court made specific reference to this. Itfurther stated in Paragraph 32, that the City was to have available up to 100'
cfs of water withoui diminishing the flow, and furthermore thaE the water outlinedin Paragraphs 3 & 4 of Provo City was the sane r,/ater as outlined in paragraph 32by Provo Pressed Brick Company - up to 100 cfs.

A check of the Ptovo River Conrnissionerts reports shows that we have on
hand detailed reports frorn 1945 to the present, the diversi-ons of water to
Provo City undet Patagraph lr through the Lorver East Union Canal, Factory l,IirlRace, and the Tanner l'Iill Race frorn the Provo River. prior to the year Ig45,rePort figures in the Conmissionerrs report for Provo River diversions are not
broken down in detail for each head gate or canal. The reports frour 1945 to the
Present show that the total flow diverted under the Provo City C1-ass A rights
ranged fro3,3 very small flow up to 61.9 cfs. Please see the atta.ched coty of
Page 27 of the Provo River Decree, and cop''es of the provo River Conunissionerrsreports for llass A dive':_;icls to provo Cit;,.
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l1r. Novak maintains that',,ihatever is shoran in the ?rovo Rivcr Comnrissionerrs
reports in the later years, is tlre limitation o1= Provc Ciityts Class A water
rights. I n-raintain that all that this shovs is r^;hat Provo City has taken under
these rights since the year L945, and that at one time as stated in paragraph 32,
Page 27 of the Decree, the City had available to ther,r as much as 100 cfs under
these same rights.


