IN THE SUPREME COURT OF THE STATE OF UTAH

Salt Lake City, et al.,
Appellants,
v.
Joseph H. Colladge, et al.,
Respondents.,
l, Finding of Facts, ---=----c-ceccna-. Modification of
Where the finding of facts on a material issue is clearly ih
contravention of the preponderance of evidence, and is so mani-
festly erroneous as to amount to an oversight or inadvertance, on
the part of the court, the facts so found and the decree entered
thereon, may be modified by the Supreme Court, so as to conform

to the weight of evidence,

2. Cohtract, -=---cw---- Construction of, -=-e-ceveaa-

Where by contract a commission is to be appointed, and the
members thereof are constituted the agents of both parties thereto,
for the purpose of carrying out certain provisions of the con-
tract, the appellate court in construing such provisions, $ill
not adopt an interpretation which is neither warranted by the
language in the contract, nor by the purpose and object for which
the commission was created, and, where there is nothing to warrant
the construction adopted by the trial court, the appellate court
has power to modify such construetion and to require a decree to
be entered in conformity with such modification.

Bartch, J.

This controversy arose over certain dams which the plaintiffs
erected and maintained, in the Jordan River near its source at
Utah Lake, for the purpose of irrigation. The action was brought
to establish the low water mark, in the lake, referred to in a
certain contract, between the plaintiffs and defendants, made in
1885, to determine the plaintiffs'rights to maintain their dams,

and to have the defendants restrained from interferin- with them,



and from commencing or prosecuting any suits at law against the
plaintiffs, on any claim that they had wrongfully raised the water
in said leke, or flooded the defendants lands, or caused any injury
or damage thereto by said means,

It appears that during the pendency of the suit, the parties
thereto entered into stipulations, as to a number of the issues
raiged in the pleadings, and, respecting those issues, the decree
of the court was entered in conformity with the stipulations, and
the appeal was taken only from that portion of the deeree which
relates to the issues tried and decided by the ecourt. But two
questions are presented for our consideration.

By virtue of the contract, above referred to, the plaintiff ac-
quired the right to erect and permanently maintain a dam in the
Jordan Rivwer, at a certain height specified, for the purpose of
stering the water in the lake, The construction of the dam was to
be such that, by placing plank or other obstruction into the water
way, the water in the lake could be raised, or by removing them
could be lowered. For the purpose of carrying the agreement into
effect, provision was made for the appointment of a commission,
who were constituted the agents of both parties to the contract,
and, among other things, were empowered to determine and direct
when and to what extent obstruections might be placed into the water
way of tlre dam, not to exceed the highest elevation spe@ified in the
contrac£. It was also agreed that the plaintiffs should have the
right to dredge the hottom of the river and out through a certain

bar in the lake, at the head of the river so as to pemit a more

rapid flow, and to secure to themselves a more reliable supply of



water by being enabled to draw it from a lower level in the lake,
provided a dam were put at a suitable place in the river, or at
the bar, the laeke to be used and maintained as a reservoir.

Under this contract and the etidence the court decreed, among
other things, that the plaintiffs had the right to maintain ob-
structions in a certain dam, to the height of fourteen inches
above the floor of the dam, and the first guestion to be detemmin-
ed is whether the court erred in its decree on this point.

It appears that the first dam was constructed by Salt Lake
County, near the boundary line, between Salt Lake and Utah Counties
to divert water from the river for the purpose of irrigation.

All the plaintiffs became interested therein, and, afterwards, in
pursuance of the contract, a bar in the river, known as the '"New
Bar," was cut through and dredged, the channel of the river lower-
ed, and a new dam built about a mile below the new bar, but above
the old dam, for the purpose of holding the water in the lake at
the same level, as it was before the new bar was removed, the re-
moval of which was effected, and the dam built to enable the plain-
tiffs to draw the water, when necessary, from a lower leval in the
lake; and the height at which permanent obstruction, may be main-

tained by the plaintiffs in the new dam, without interference by

the Commission, or any of the defendants, is the exact point now under

considersation,

The appellants contend that the evidence does not justify the
findingg of facts on this question, or that portion of the decree
entered thereon, which determines the elévation at which the plain-

tiffs have a right to maintain the new dam, and the number of
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inches in depth of the new bar and other obstructions they had re-
moved above the new dam, and permanently lowered the bed of the
river, The finding in question &s as follows:

"That the plaintiffs in the years 1888, 1889 and 1890 re-
moved bars and oﬁher obstructions which naturally existed in the
bed of the Jordan River at the new dam, and at the point known as
"New Bar," in the neighborhood of one mile above the new dam, erect-
ed by said plaintiffs in said river, and in such removal removed
permanent natural obstructions then in said river above said dam,
and permanently lowered the bed thereof fourteen inches, thus in-
creasing the capacity of said river and thereby enabling said
plaintiffs to utilize fourteen inches more in depth of the water
of said lake, over the entire surface thereof, in seasons of low
water,

That saild plaintiffs by reason of the removal of said bars and
other obstructions, to the depth aforesaid, are entitled to at all
times keep and maintain planks or other obstructions on the floor
or sill of the new dam, erected by them, to the height of fourteen
inches above the floor or sill of said dam and no more, and the
court finds that said plamnks to the height of fourteen inches,
above the floor of the new dam, are no more or greater obstruction
to the flow of the water in sald river, than were said bars and
other natural obstructions before their removal, as aforesaid,

The floor of said new dam is found to be six inches lower than the
top of the 8ill of the old dam as fixed by said contract.”

On the facts thus found, the court decreed that the "plaintiffs
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are entitled to at all times keep and maintain planks or other ob-
structions on the floor or sill of the new dam eredted by them in
the Jordan River, to the height of fourteen inches", and no more,.
It is difficult to see by what process of reasoning such a con-
clusion was reached.

Counsel for the respondents have, in their brief, attempted an
explanation of it, but, to say the least, their argument in the
fact of the record, and of the above finding is far from convinc-
ing, and is quite unsatisfactory to us. Here is an express find-
ing that the plaintiffs had actually lowered the new bar, to the
depth of fourteen inches, and because thereof were entitled to
"utilize fourteen inches more 1n depth of the waters of said lake,
over the entire surface thereof, and that the top of the sill of
the new dam is six inches lower than the top of the sill of the old
dam which was fixed by contract, 1t appears from the evidence
that the sill of the old dam is éighteen and & half inches lower
than the new bar was before its removal, and the new dam being
above, and six inches lower than the old, how can the pleaintiffs
utilize fourteen inches more of water over the entire surface of °
the lake, if they be limited to fourteen inches of obstructions on
top of the sill of the new dam? That water seeks 1ts level, is a
self evident proposition, and thus the sill of the o0ld dam, being
six inches higher than that of the new, the effect is to neutral-
ize six of the fourteen inches of obstructions which the decree
permits to be ﬁlaced on top of the sill of the new dam, which
practically is to allow the plaintiffs but eight inches of ob-

structions, This is so manifestly erroneous as to amount to an
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oversight or inadvertence, on the part of’the court, in entering

its decree, notwithstanding the views of counsel for the respondent,
to the contrary, In conformity with the finding of facts, the court
ought to have allowed twenty, instead of fourteen inches of obstrue-
tions to be placed on the top of the s#ll of the new dam. Such
would be the inevitable result from the finding of facts quoted,

but the appellants insist that they dredged the river and lowered
the new bar more than fourteen inches; that the facts found respect-
ing this point are not such as the evidence warranted, and that

they are entitled to maintain in the new dam at least twenty-two
inches of obstructions., TUpon careful examination of the whole evi-
dence, we are bound to admit the correctness of this position.

The witness Doremus who made the original survey of the river,
for the purpose of settling the controversy between the interested
parties, testified: "I can put an obstruction upon the floor of
the new dam of 2,04 feet, before I will obstruct the flow to any
greater extent than the presence of the new bar did obstruct it.

The difference in elevation between the floor of the new dam, and
the top of the new bar is 2,12 feet, the top of the bar being the
higher." According to further testimony of this witness, when the
contract was made, "the difference between the present sill of the
lower dam and the top of the outlet bar at the lake was 2 feet and
3 inches., *Meking sill of Turner Dam 5.54' below camp-W..A.K.
The witness McAlister testified: "I superintended the work of
dredging; was there frequently at the dam while it was being
constructed, and three times ran a line of levels so as to make

sure we were not getting it above the lower dam, The sill of the

My figures W.A.K.
*pctual difference on New Concrete Dam 5.65 ft. v tisun
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upper dam might be maintalned two feet above its present elevation without
retarding the flow of the .water any more thamn the natural obstructions
would have done, if they had remained in the river and in the bar at the
mouth of the lake."

The witness Young said: "The channel is now practically 1 3/4 feet
deeper than appears from lLir, Doremus' notes.”

Defendants witness Searles testified that at the lowest point which
he could find on the inlet bar "the twenty-two inches of boards would be
about % of an inch higher than the inlet bar."

These witnesses are experts of acknowledged skill and large experience
as hydraulic engineersz and from thelr testimony, as well as from the other
evidence in the record, it is difficult to see how twenty-two inches of
obstructions can interfere with the natural level of the lake, as it exist-
ed before the dredging of the river and the building of the new dam, or
at the time when the contract was entered into by the parties to this con-
troversy. It is clear that the contention of the appellants, on this point,
i@ sustained by such a preponderance of the evidence, as will justify us
in directing the court below to correct the finding of facts and decree,
so as to permit the plaintiffs to maintain permanently, without interfer ence
on the part of the commissioners, or the defendants, twenty-two inches of
obstructions in the new dam; and if the practical operation of this should
over flow any of the lands of the defendants, as is predicted by their coun-
sel, then such misfortune must be attributed to the want of evidence to
show that fact. E

The remaining material question in this case is, whether the Utah

Lake Commissioners have authority, under the contract, to permit the

appellants to place additional obmtructions in the dam, between October 1st,
124
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in any year, gnd March 15th following, if such obssructions have
been ordered out and removed after the first day of October.

The trial court decided this question in the negative, as ap-
pears from the clause of the decree which reads, as follows: “If
the said commissioners order the removal of the planks or other
obstructions after the first day of October in any year, the platin-
tiffs shall not have leave to replace the same until the fifteenth
day of March of the following year, nor at that time, unless the
commissioners shall so decide."

The appellants claim that this is the result of an erroneous
construction of the contract, and is not in harmony with the in-
tent of the parties to it, and that the intention of the parties
in creating the commission was to give it all the power necessary
to enable it to carry the contract into effect according to its
true intent and meaning.

The commission was created "for the purpose of better carrying"
the contract, into effect and the contract so far as material here
provides, as follows: The said persons shall constitute a Board,
and are hereby empowered, as the legally cohstituted agents of the
parties hereto, to determine and direct when and to what extent
obstructions may be placed in the said water way of the dam, for
the purpose of storing the lake with water for future use, not to
exceed the highest elevation hereinbefore specified, Provided, that
if any year, on or after the 15th day of March, it shall be ascer-
tained by said Board that the fall of snow during the past winter

has been light, and if the said Board are of the opinion that the
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water of Utah Lake will probably not rise to the highest level
hereinbefore mentioned, then the sald Board shall permit the said
parties of the second part to raise sald dam to a height to be
fixed by said Board, which shall cause the water of said lake to
rige-to said level, and if i1t shall be ascertained by experience
and observation that the said parties of the second part can ob-
tain all the water necessary for irrigation purposes by keeping
the waterway of the dam open until the waters of Utah Lake shall
have receded below the highest level mentioned, then the said Board
shall require the water way to be kept open until the water recedes
to such level as the Board shall deem sufficient to suppdy the said
parties of the second part with water; and, provided further, that
when at any time in each year, %o be fixed by said Board, the high
water of Utah Lake shall have receded to the highest elevation
above herein specified, the parties of the second part shall have
the right, without hindrance from any person or persons, to cause
the waters of said Utah Lake to be held back by regulating said
dam not to exceed the elevation above mentioned, and use the said
water as they may desire until suvh date, on or after the first day
of Octover, as said Board shall decide, at which date the said parties
of the second part shall open the entire water way of said dam
(excepting the uprights) down to the sill or base thereof, and
permit the said waters to run free."

Under this provision of the contract, it is insisted by the
réiondents, that if the additional obstructions are ordered removed

by the commission, after the 1lst of October, in any year, they
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cannot be replaced until after the 15th day of March next follow-
ing. This would imply that if they were not ordered removed

they might remain in the dam during the entire winter. We do not
think such a construction is warranted by the language employed,
nor by the purpose and object for which the commission was created.
While the plaintiffs are not permitted to replace the obstructions,
of their own motion, after they have been ordered out, still the
commission may order them replaced at any time when the circum-
stances, and condition of the lake, warrant the obstructing of the
flow of the water, so as to %mply with the terms of the contract.

The purpose and duty of the commission is to wateh the condi-
tion of the lake and guard the interests of both parties to the
contract.

In the absence of express words to that effect, we do not feel
warranted to adopt a conétruction which would empower the commis-
sion to permit the planks to remain in the dam from October lst to
March 15th, but prohibit them from replacing them before March
15th, 1f for any purpose they should order them to be removed af-
ter the lst of October,

Nor, after a careful consideration of the entire contract, are
we able to ascertain any good reason why such a construction should
be adopted. Nor is there anything to indicate that such was the
intention of the parties, at the time of making the contract.

Be conclude that the appellants' contention, as to this point
must also be sustained, and that the finding of facts and decree,
in relation to this question, must be modified, so as to authorize

the commission to replace additional obgtructions in the water way
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of the dam before the 15th day of March, in any year, even if they
were taken out after the 1st day of October.

We do not deem it necegsary to discuss the other points raised
in the record.

The cause is reversed, as to the two points decided, and re-
manded with directions to the court below to correct and modify
the finding of facts and decree, as to those points, in accordance
with this opinion,
We Concur:

Signed ZANE C.J.

Signed MINER J.
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COUNTY OF SALT LAKE

I, LILBURN P. PAIMER, Clerk of the Supreme Court of the State
of Utah, do hereby certify that the foregoing is a full, true and
correct copy of The order made and judgment rendered, together with
a copy of the original opinion of the €ourt  in the foregoing en-
titled action, now of record and on file in my office.

In Testimony VWhereof, I have hereunto set my hand and affixed
the Seal of said Supreme Court, this the 6th day of October,A.D.1896.

Signed Lilburn P. Palmer
Clerk Supreme Court.
By H.il. Griffithk
Deputy Clerk
SEAL



