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IN TE SIJ?RE.,,E COINT OI' TTIE STAIE OF I'TA]I

Salt T,ake C1ty, et al.,

Appellants,

v.

Joseph II. Collatlge, et al.,
Respontlents.

1. Fintting of Facts. Motllflcatlon of

l',lhere the flncllng of facts on a materlal lssue is elearly th
contraventlon of the prepond.eranee of evltlence, and is so rnaal-
festly erroneo.ls as to amor:nt to an overstgbt or lnadvertance, on
the part of the eourt, the faets so fountl ancl the d.ecree entered
thereon, nay be nodlflecl by the Supreme Court, so as to eonforn
to the welght of evid.ence.

2. Cottract. Constmctlon of.

l7here by contraet a corrrlsslon ls to be appointed., erct the
rnembers thereof are constttuted the agents of both partles thereto,
for the pulpose of carrylng out certaln provislons of the eon-
traet, the appellate court in constmlng such provlslonsr fflll
not adopt an lnterpretation whleh is neither warrantett by the
language in the eontraet, nor by the purpose and obJeet for vfilch
the eorrnlsslon rvas ereated.r.and., where there ls nottrlng to wa:rant
the constnrctlon adopteti by the trlal court, the appell-ate court
has pourer to rnodlf! zueh eonst:r:stion and to reguire a deeree to
be entereil ln eonformity rvith sueh modlflcation.

Barteh, J.

tris controversJr arose over certain dams v,rhlch the plalntiffs

erected. and maintained., 1n the Jorclan Rlver near lts source at

Utah Lake, for the purtrlose of lrrlgation. fhe action xras brought

to establish the lovr l,cater nark, in the lake, referrecl to ln a

certain coatract, between the plaintlffs and defenclants, rnad.e ln

1885, to detemrlne the platntlffstrlghts to malntain ttrelr clams,

i- ,:J- l

and to have the clefenclants restralned from lnterferlnl with them,
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and frqn eommencing or prosecutlng any srlts at law agalnst the

plaintlffs, on any elair:r that thenr had wrongfully raised the water

ln said Iake, or flooded the defentlants land.s, or caused a4y lnJury

or ctamage thereto by saitt hoelrsr

rt appears that during the pendeney of the suit, the partles

thereto entered lnto stipulatlons, as to a number of the lssues

raised in the preadlngs, and, respeettng those issues, the deeree

of the court was euterecl ln conformity with the stlpulatlons, a!.d.

the appeal was taken only fron that portlon of the decree whlch

rerates to the issues tried and tleclcled by the eourt. But two

questions are presented for our consideratlon.

By vlrtue of the contract, above referred. to, the praintlff ac-

quired. the rlght to erect and permaaently maintain a darn in the

Jord.an Riner, at g certaln height speclfled, for the purpose of

stor{.rg the water ln the lake. The constnrctlon of the dam r,vas to

be qrch that, by plaelng plank or other obstnrctlon lnto the vrater

wasr the vrater in the rake courd be raised., or by removlng thant

cculcl ba lolrrered. For the purpose of earrylng the agreement lnto

effect, provtsion was mad.e for the appolutrnent of a eommlsslon,

vuho were constituted. the agents of both parties to the contract,

sntl, among other thlngs, wBre erporered. to determlne and direct

tdten and to what extent obstmctlons nlght be placed lnto the water

uay of t&e dam, not to exceetl the hlghest erevatlon spedlfied. in the

eonttract. rt was arso agreed that the plaintiffs shourd. have the

right to dredge the hottom of the rlver and out througb a certaln

bar in the lake, at the head of the rlver so as to permlt. a mona

rapicl flowi and to seeure to tb.emseLves a more reliable supply of
:l
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water by being enabled. to d.raw lt frqn a lower Ievel 1n the lake,

provld.ed. a clam were put at a sultable plaee ln the rlver, or at

the bar, the lake to be usecl ancl maintained as a reservoir.

Under thls eontraet ancl the efltlence the eourt cleereed., anong

other thlngs, that the platnttffs hacl the right to nalntaln ob-

stmctlons ln a certaln d.am, to the helght of fourteen lnehes

above the floor of the tlarn, antl tJ:e flrst o;uestlon to be cletermtn-

etl ls whether the court erretl ln lts decree on thls point.

It appears that the ftrst tlam was constmcted by SaIt Lake

Countlr, near the bor.mtlary llne, between Salt Lalce and Utah Couattes

to d.ivert 'aratel from the river for the pulTose of lrrlgatlon.

A.fl the plaintlffs beeame luterested therelnr endr afterrrartls, 1n

purBuance of the contract, a bar ln the river, lorolr: as the rlNew

Bar, H luas eut throug[ and dreclgetl, the chnnnel of the rlver lower-

od, antl a new tlam bullt about a mlIe below the new bar, but above

the oltt dam, for the purpose of holdlng the rvater in the lake at

the same level, as 1t was before the nerv bar vlas removed, the re-

moval of rdlch rrras effected, ancl the darn buil-t to enable the plaln-

tlffs to draw the water, when necessaly, fuon a lovuer leval ln the

lake; and the helght at rvhlch perrnanent obstmctlon, may be maln-

talned by the plalntlffs ln the nert tlam, ruithout lnterference by

the Connlsslon, or any of tJte defendants, 1s the e:ract polnt now und.er

conslderatlon.

flre appellants contend. that the evttlenee cloes not Justify the

flndingf of facts on thls questlon, or that portlon of the d.ecree

entered. thereon, uhleh tteterrnlnes the elevation at vlhlch the platn-

tlffs have a right to maintaln the new d.arn, and. the uurnber of\ 1ll
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lncheg in depth of the new bar and other obstruetlons they hacl re-

moved. above the new d.an, and permarently lorerett the bed. of the

river. &,e flntting ln questlon &s as follows:
rl*rat the platntlffs ln the yearB 1868, 1889 ancl l89O re-

moved. bars and other obstmctions r,rirlch naturally exlsted. ln the

bed of the Jorcla:l River at the new d.am, and at the polnt ]oroun as

nNew Bar, rf ln the nelghborhood of one mlIe above the new dam, erect-

ed by saltl plalntlffs ln sald rlver, ancl in zuch rsnoval rernovecl

permanent natural obstmctlons then 1n said rlver above sald. clam,

and permanently lowered the bett thereof fourteen lnehes, thus ln-
ereaslng the capaeity of said rlver and thereby enabllng sald

plaluttffs to utlllze fourteen inches more in depth of the water

of sald. lake, over the entlre gurfaee thereof, ln seasons of low

water.

Brat salrl plalntlffs by reason of the removal of sald bars and

other obstnretlons, to the clepth aforesald, are entttletl to at all
tlrnes keep and malntain planks or other obstnectloDs oD the floor

or s111 of the Dew dam, erecterl by them, to the holght of fotrrteen

lnches above the floor or slll of salcl ttam ancl no more, antl the

court flncls that saltl planks to the helgbt of fourteen lnches,

above the floor of the neur tlam, are Do more or greater obstmctlon

to the fl-ow of the water in sald. rlver, than were salcl bars aJrd.

other natural obstnretlons before thelr removal, as aforesald.

the floor of said nerrr tlam ls fountl to be stx lnches lower thaa the

tqr of the slll of the oltl d.an as fixed by saltt eoatract.i

oo the facts thus found, the court clecreeil that the'rplalntlffs
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are entitred to at arr tlmes keep and naintain pranks or other ob-

stnrcttons on the floor or stll of the new dam ere<ltecL by then 1n

the Jorclan Rlver, to the helght of fonrteen lnchesn, and no more.

It 1s ttlfficult to see by w?rat proeess of reasonlng such a eon-

cluslon rrrag reacheil.

Counsel for the responclents have, ln thelr brlef, attemptetl an

explanation of it, but, to say the least, thelr argr:ment ln the

fact of the reeord, and of the above flndlng ls far from convlnc-

lng, antl ls qulte r:nsatisfaetory to us. Tlere ls an erpress flnd.-

lng that the plalnttffs had actually lowerecl the new bar, to the

d.epth of fourteen lndres, ancl because thereof were entltletl to

"utillze fourteen lnches rnore 1n d.epth of the lmter"s of salcl lake,

over the entlre zurface thereof , and that the top of the slll of

the new dam ls slx tnches lower thal' the tql of the slll of the oltl

dan whleh rryas fixed by contract. It appears fron the evlclenee

that the s111 of the old tlan ls digb.teen and a half tnehes lorer

tha:r the new bar was bgfore its removal, antl the new tlan belng

above, and slx lnehes lower than the olci, hor car the plalntlffs

uttllze fourteen lnches more of mter over the entire suface of '

the lake, lf they be ltnltecl to fourteen lnches of obstnretlons on

top of the g11l of tJre new clam? That water seeks lts level, ls a

self evitlent propositton, and thus the slII of the old tlam, belng

six lnches htgher than that of the nevr, the effeet is to neutral-

Lze stx of the fourteen inehes of obstnrctlons whlch the clecree

pe:rrlts to be placed. on tqr of the s111 of the new t[am, rtrich

practically is to aLlow tJre plaintiffs but elght lnches of ob-

stnrctlons. Thls ls so manlfestly errloneous as to anrount to an
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oversight or lnaclverteDce, on the part of the eourt, ln enterlng

lts decree, notv.rlthstaattlng the views of counsel for the respondent,

to the eontrary. rn conforrntty rvlth the flndtng of facts, the court

ought to have allowed twenty, instead of fourteen tnches of obstmc-

tions to be placed. on the top of the s6u of the new dam. such

woul-tl be the inevitable result fron the flncllng of facts quoted,

but the appellants lnslst that they tlredgect the river antl lowered

the new bar more than fourteen inehes; that the facts founcl respect-

lng thls polnt are not such as the evldence xrarrantetl, entl that

they are entitled to malntaln in the new dam at reast twenty-tvo

lnches of obstructions. Upon careful exarnlnation of the luhole evl-

clence, we are bound to aclrnlt the correetness of thls posltton.

The r,rrtnegs Dorenrus wtro matle the orlglnal surrey of the rlver,

for the puryose of settllng the eontroversy between the lnterestecl

partles, testlflecl: rI ean put an obstnrctlon upm the floor of

the new tlanr of 2.ol+ feet, before r rvl1l obstnrct the flow to aly

greater e:ctent than the pnesence of the nerv bar did obstnret 1t.

The d.lfference ln erevatlon betrreen the floor of the new dam, mcl

the top of the new bar is 2.L2 feel, the top of the bar belng the

higher.?t Accortllng to further testtnony of this lvltness, vrhen the

contract was mad.e, mthe <tlfference between the present siII of the

Iourer dan and the top of the outlet bar at the lalce was 2 feet and

J inehes. *Making slII of Turner Darn 5.!{t below camp-i'{.A.K.

The t'rltness trlcAllgter testifled: trl strperintentled the vrork of

d.retlglng; r,vas there frequently at the dam vftlle lt was belng

constnlcted., ancL three tlmes rrn a line of leve1s so as to nake

sure w€ were not gettlng it above the lower clam. fre stlI of the
*Aetuar iltfference on rlTevr concrete Dam j.6j t1,, fuy figures 

"['A'K'tt 3



n 
,z-1

q1rA_2",,,

-7-

upper d.arn nright be maintalned. tvro feet above its present elevation without

retard.ing the flonr of the .water any more than the natural obstructlons

yyould have d.one, if they had renalned ln the rlver and ln tJre bar at the

nouth of the lake.'f

,Ere ruitoess young saltl: 'fThe ehan:rel 1s novJ practically I3/L teet

d-eeper than appears frorn Nr. Dorernusr notes"?

Defend.ants r,,rltness ijearles testified that at the lowest point whlch

he could flncl on the lnlet bar itthe ttrenty-two lnches of board's vroulcl be

about * of an ineh hlgber than the lnlet bar'fr

TYreEe w4tnegses are elQelts of aeknowletlged. sklll and- Iarge experlence

as hyctraultc englneers, and. from thelr testimony, as well as frorn the other

eftclence in the record., lt is ctifftcult to see hovr tr'rrenty-tvro lnches of

obstnrctlons can tnterGere wltb the natural level of the lake, as 1t exist-

ett before the clretlglug of the rtver antl the bullcllng of the new flmt or

at the time rrrtrem the contract was enterecl lnto by the partles to thls con-

troversy. It ls clear that the contentlon of the appellants' on thls polnt'

lt sustatnetl by such a prepontlerance of the evltience, as rr111 Justlfy us

ln dlrectlng the court below to correct the flncllng of facts and decree'

so as to penntt the plalntlffs to nalntaln permanently, vrlthout lnterfer ence

on the part of the comntggloners, or the defenttants, twenty-two inches of

obstnrctions ln the nerv clarn; and lf the practical qreratton of ttrls shoulcl

over flow any of the lands of the ctefend'antst as ls pred'ieted' by thelr coun-

seI, tben such nlsfortune must be attrlbutecl to the want of evldenee to

show that fact.

Tbe remalnlng rnaterlal question tn thls case ls, wbether the utah

LakeCcrnrrrlsslonershaveauthority,uaderthecontract,topernltthe

appellantstoplacead'tlltionalobgtnrctlonslnthedan,betweenOctoberlst'
/e{.
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tn any year, qad March rlth follov'rlng, if such obstnrctlons have

been orderetl out and removed. after the first day of October.

the trlal courb deeldetl this questlon ln the negatlve, as ap-

pears from the elause of the d.ecree whlch read.s, as follows: *If

the saltl eormlssloners order the rEmoval of the planks or other

obstnrctlons after the flrst clqy of October ln any year, the platn-

tiffs shall not have reave to replace the same untll the flfteenth

tlay of Mareh of the follovulng yoaTr nor at that tlme, unless the

conrnlssloners shall so d.ecltle. "

the appellants c1alm that thls is the rezult of an erroneous

eonstrrrctlon of the eontract, and ls not tn harrnony vrith the ln-

tent of the partles to tt, and. that the lntentlon of the partles

ln creating the eomrlssion vras to give lt all the power necessarTr

to enable it to earrXz the contract into effect accordlng to its

tme lntent and meantng.

The cormlssion was created. nfor the purpose of better carlTrlng?f

the contract, lnto effect and the eontraet so far as materiaL herc

provitles, as follows: The sald persons shall constitute a Boartl,

and. are hereby empowered., as the legally cohEtltuted. agents of the

partles hereto, to cletermlne and clirect when and to lvhat erbent

obstrretlons may be placed tn the said water vray of the clen, for

the purpose of stortng the lake rrlth, vrater for future use, not to

exeeed. the hlghest elevatton herelnbefore speciflecl. Provlded., that

lf any year, on or after the 15th tlay of }Iarch, lt shaIl be ascer-

talned by saltl Board. that the fal.l of snorv clurlrg the past wlnter

has been light, ed lf t'he sald Board are of the oplnlon that the

l, 'J
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waterofUtahlakewillpTobablynotrlsetothehtghestlevel

hereinbefore mentloned,, then the sald Boar<i shall pelmlt tb'e salcl

partles of the second part to ratse sald dam to a helght to be

flxedbysaltlBoard',whiehshallcausethewaterofsaldlaketo

rtse.to said. Ieve1, and. if 1t Sirall be ascertalned bJ'erqrerlence

and. observatlon that the saitl partles of the seeoncl part ean ob-

talnal}t}relvaternecessaryforirrigationpulposesbykeeplng

theluate:nvayoftheclamopenr:ntllthewatersofUtahLakesha]-l

have resetiett b'elow the h1,$est level menttoned., then tbe sald Boartl

shall requlre the lrater way to be kept open until the 'ffater reced'es

to sueh level as the Boartl shall deem suffieient to srpply the satdl

parties of the second part with water; ancl, provid'ecl firrther, that

lvhen at any tlme in each yearr.to be fl:ced by saitt Board'' the htgh

waterofUtahLakesha]-lhavereced.ecltothehlgbestelevatlon

aboveherelnspeetfled.,thepartlesofthesecond.partshallhave

the right, rrrlthort hlnd'rance feon any person or pergonst to cause

tbevratersofsald.I]tahLaketobehelttbackbyregulatlngsaitl

d.amnottoexceetltheelevatlonabovementloned,&dusethesald

lraterastheymaycieslreunttlsuoild.ate,onorafterthefirstclay

of october, as sald Board shell d'ecltle, at w?rlch clate the sald partles

ofthesecon.lpartshallopentheentlrewaterwayofsald'dam

(exceptlng the uprights) d'or,rnr to the slII or base t,}rereof, a.nd.

perrnlt the sald- waters to nrn free'

Und.ertblsprovisionofthecontract,jtislnslsted.bythe

rSpondents, that tf the additlonal obstructlons are ordefed removed

/>g
bythecolrmlssionrafterthelstofOctober'ina:ryyeartthey
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cannot be rqrlacetl untll after the 15th ttay of March next fo1low-

1ng. Thls wonltl lnply ttrat lf they were not ordered. removed

they nlgbt remaln ln the ilam durlng the entlre vrlnter. we do not

thlnk such a eonstnretlon ls warranted by the language anployed,

nor by the purpose and obJect for wtrlch the eonnnlsston was created..

Yihlle the plalntlffs are not permltted to replace the obstnrettons,

of thelr om motim, after they have been orderecl out, stll1 the

connlsslon may ord.er them replaeecl at any ttme when the eiretrm-

stanees, ancl condltlon of the 1ake, urarrant the obstnrctlng of the

flow of the r,vater, so as to bnply wlth the terrns of the contraet.

the purpose anil tluty of the comnlsslon is to watch the eondi-

tlon of the lake and guarti the lnterests of both partles to the

eonttact.

In the absence of erprees words to that effect, we clo not feel

warranted to atlopt u o*rrtrrctton whlch rlpulcl €mpower the comnls-

slon to perult the planks to renaln tn the d.an fron October lst to

Ifarch l5th, but prohlblt them from replaclng thern before llarch

15th, lf for any pur?ose they shoultt order thern to be removecl af-

ter the Ist of October.

IIor, after a eareflrl conslderatton of the entlre contraet, are

we able to ascertaln any good reasoa lrrhy s.rch a eonstmctlon shouldt

be aclopted.. Nor is there anything to intllcate that srch r,rms the

lntentlon of the partles, at the tlme of maklng tb.e ccno.traet.

Ee eonclude that the appellantst contentton, as to this polnt

nust also be sustained, arld. that the findlng of facts and d,ecree,

ln relatlon to this questlon, must be mocllfled, so as to authorlze

the cornmlsston to replace add.itlonal- obstructions ln the water way

.)?
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of the dan before the 15th day of lvlarch, 1n any year, even if they

were taken out after the tst day of October.

'JIe do not deem it neeessary to dlscuss the other pol.nts ralsed

tn the record..

ftre cause is reversec, as to the two points docided., and re-

mantled. ruith tlireetions to the court below to correct ancl nodlf!
the flnding of faets and d.eeree, as to those polnts, ia aeeord.ance

wlth tills oplnlon.

IVe Conqlr:

Stgned ZAI\TE C.J.

Slgnecl M[Nm J.

UNIED STAES OF AIfiIRTCA

STATE OF UTAH

COUNIY OF SAIT I"AKE

I, LIL3IIRN P. PAIIIffi., Clerk of the Supreme Court of the State
of utatr, clo hereby certif! that the foregolng ls a firll, tnre ancl
eorrect copy of The orcler made ancl t rendered.. to her with
a coDy of the o n

aetlon, now of
ng en-

and on ln ny offiee.

rn Testlmony itrrereof , r have hereunto set ry hancl and affixed
the sear of sald suprerme court, thls ttre 6ttr tlay of octoberrA.D.1895.

Stgned lilburn P. Palmer
Clerk Suprerne Court.

By H.i,I. GrtffLtfi
Deputy Clerk
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