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DECISION OF TEE COURT

IN SIE DISTRTCT COIIRT FOR TTIE ftRST JI]DICIAI DISTRTCT

IITAH TffiRTT'OFY.

salt lake clty, 
il"*;irrr,

*******+***********************enfl nonr on this the lrd day of

January 1895, the courb havlng heard and exanlned the evldence ln-
trocluced, heard, the argurnents of Counselr Fnd betng firI1y atlvlseat

tn the premlses doth flnd the follolrlng

FACTS

l. orat the pralntlff salt r.ake clty, ia, ancl at aIr the tirneE

mentloned in the plalntlffs'cornpralnt was a uunlclpar corporation

created and erlsting rrader the raws of utah rerrltory and that

each and. arI of the other praintlffs are, End. at arr the tlmes nen-

tlonecl heretn ware corporatlons, duly organlzecl and existlng rrn4er

the laws of sald. Territory.

2. that ln the year 1880 the sald plalnttff , Salt La-ke Clty,

at a cost of about two hund.red ana frftJ)ffiii6looof dortars, con-

stnrcted. an lrrlgating eanal from the Jorclan River, at a polnt

near the borntlary l1ne between salt l,ake county and utah cornty,

ln utah Territory, to the ctty of salt lake, a illstanee of about

thlrty rnlles. fhat the sald cenar is, and was at the tine of its
eonpretlon in 1882, eighteen feet vride at the botton and three

feet tleep, antl that it was and ls of sufficlent capaclty to convey

enougb of the waters of the Jord.an Rlver to said saJ_t rake city
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to lrrigate seven thousand aeres of rand. That durtng the Month

of May, 1882, the said platntlff, SaIt Lake City, appropriated

ancl diverbecl from saitt Jord.an Rlver, by meaas of sald canar,

enough water to f111 the sa:ne, ilrd that the water so dlverted was,

tlurlng the lrrlgatlng seasoa of 1882, aad clurlng the lrrlgattng
season of each and every year slnce, has been useal by the saltt

'plalntlff, sart lake clty, ild rts lnhabltants and graatees, for
the lrrlgatlon of rands ln salt Leke cornty for the purpose of
growlng crops of hay, gratn and vegetables thereon, and for donesttc

use. That the water so d.lvertecl and appropriatecl nas then, aad now

ls necegsary for tlomestlc purroses and for the lrr{.gatlm of gaful

lanils, antt that the same woulcl be comparatlvely valueless wlthoqt

sald water.

3rd. That in the year 1Bz2 the praintlff, Ttre utah antt salt
Lake canal cforpany, at a cogt of about two hunctred antl twenty

tho'santl (SZ2OTOOO) doll_ars, constt:uctgcl. and lrrigatlng canal from

the Jordan Rlver, at a polnt near the bountlary llne between salt
Lake county anci utah county, 1n utah rrerritory, to preasant Green

Precinct, ln saiti salt trake county, a dlstance of about thlrty-one
nlles. Ttrat the salal canal ls, and. was at the time of lts cornpre_

tlon ln L8€,2, trenty feet wlcre at the bottom a,,d fo'r feet deep,

antl that lt was ancl ls of strfflclent capaclty to eonvey enough of
the waters of the Jordan River to lrrlgate ten thotrsanti acres of
1and. Tbat durlng the rnonth of June, lgg2, the sald prarntlff,
he utah and salt Lake canal conrpany, approprlated and dlverted
fron sald Jord.an Rlver, by means of sard canar, enougb water to
f111 the same, and that the water so diverted. was, durtng tbe

lrrlgatlng season of 1882, and dur.Lng the lrrlgatlng season of

i:t ?',
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each ancl every year since, has been used by the sald plalntlff,
The Utah and Salt Lake Canal Cornpaay, and lts stockhold.ers and

grantees, for the irrlgatlon of land ln SaIt Lake Couaty, for the

Burpose of growlng crops of hay, graln ancl vegetables thereon, anrl

for tlomestie use. That the water so cllvertett and. appropr.lated

rrras then, ailcl noru ls, necessary for domestle BulToses and for the

lrrigatlon of said lancls, ancl that the seme rryoulcl be comparatlvely

valueless wlthout sald water.

1th. that ln the year L872, the plalntlff, he South Jortan

ca:rar company, at a cost of about one hundrecl ancl ten thousand

($rtorooo) douars, eonstrueted an lrrlgatlng canar from the Jor-

tlan River, at a polnt near the bor:nclary llne between salt La]ce

cornty antt utah couaty, ln utah rerrltory, to Irrnter preclnet, tn
salt Lake county, a distalce of about twenty mlles. That th.e sattl

canal is, and rras at the tlme of tts conpletlon rn l{15, fourteen

feet wlcle at the bottorn ard three and a half feet d.eep, and that

lt was and 1s of sufficlent eapaelty to eonvey enough of the

water of the Jord.an Rlver to lrrlgate six thousanct acres of land.

That durlng the nonth of trflay, 1875, the saici praintlff , Thesorth

Jordan canel company, approprlated and dlvertect'fr@ saict Jordan

River, by means of sald cFn&rr enough water to f111 tb.e same, and

that the water so dlvertecl was, clurlng the irrigatlag season of
1875 and cturlng the lrrilatlng season of each and every year slnce,

has been used by sald plalntlff, The south Jordan canal_ company,

and lts stockholclers aDal graatees, for the trrigatlon of leads ln
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salt lake couity for the puryose of growlng erops of hay, graia
ead vegetables thereon, and for d.omestie use. That the water so

apprqlrlatetl antt tllvertecl was then Bnd no,r is neeessary for domes-

tle purposes a:rd for the lrrlgatlon of said lancrs, antt that the

same rculcr be comparatlvely varueless without sald. water.

5th. That in the year $979, the pralntlff, The North Jordan

Cana1 Company, at a cost of about elghty thousand ($8O,OOO)

dollars, constnrcted an lrrlgatlng canar from the Jordan Rlver, at
a polnt near the borndary l1ne betlveen sart rake co'nty and utatr
CopW, ln Utah Territory, to Brlghton preclnct, In said Salt
r-ake county, a d.istance of abo.t tlrenty rnlres. That the sai.
canar is and was at the tfune of lts eompletlon ln rggl, fourteeu
feet wicle at the bottorn aatt tbree feet d.eep, and that it l*s and

ls of sufflclent capaclty to convey enough of the waters of the
Jordan Rlver, to lrr.r.gate six thousancr acres of land. That during
the nonth of ![ay, 1881, the saiat plaintlff, The North Jordan canar
Cornpany, approBrlatect and dlverted from gald Jorclan Rlver, by means

of a canal, enough water to filr the same, and that the water so

dtvertecl ms, durtng the lrrlgatlng season of 1ggr, and during the
lrrlgatlng season of each ancl every year stnee, has been usecl by
the saltt plalnttff, The Nonth Jordan canal company, anct 1ts stoek_
holtlers and graatees, for the irrlgation of land.s in salt r,ake

countyi for the purpose of grorvrng crops of hay, grain and vege-
tables thereon, aatt for cromestlc uge. T'rrat the urater so appropr.i.atecl
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artl tliverted Es then, and. now is neeessary for tlqnestic use andl for

the lrrtgatlon of salti lancls, ancl that the same woultt be ccrnFeratlvely

valueless urtthort sattl water.

5th. that ln the year L{17 +,he plaintlff , the Dnaper or BaBt

Jordan Caaal Conpaly, at a eost of about one hundreal and forty-

flve thousand ($f4,5rOOO) tlo1lars, constnreted. aa inlgatlng eanal

frm the Jortlan River, at a polnt near the boundary 11ne between

Salt Lake County and Utqh County, in Utah Territory, to Little
Cottonwoocl Creek, Unlon Precinct, in sald. SaIt Lake Couaty, a d.is-

tance of about twenty nlles. &at the sald ca.nal is, a-nd. was at

the time of 1ts eompletton in 1883, flfteen feet wide at the bot-

toa ald flve feet tleep, antl that lt was and ls of sufficlent capa-

clty to convey enorgb of the waters of the Jord.an River to ir-
rlgate eight thotrsand. actes of land. Ttrat durtng the month of May

1883, the said plalntlff, Th€ Draper or East Jorclan Canal Company,

approprlatecl antl dtvertecl fron said Jordan Rlver, by means of

saitl canal, enorgb lyater to flll the same, anct that the vrater so

d.lvertedl rruas, during the lrrlgatlng season of 1881, and clurlng

the lrrlgating season of each and every year since, has been useil

by the saltl plaintiff, Tbe Draper or East Jortlaa Canal Compary,

antl lts stockholclers and grantees, for the lrrlgetlon of la:rds in

SaIt lake Cornty, for the puryose of grorrrlng crq)s of hay, graln

and vegetables thereon, and. for d.omestic use. trat the rrvaters so

approprlated antl tllverted were then, and now are necessary for
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tlomestlc purposes and for the imigatlon of saltl land.s, and that

tle emre vou].tl be ecnnparatively valueless without said water.

|th. that ln the year 1872 SaIt Lake County oonstnrcted a

clam ln Jordlan Rlver, ned, the bou.ntl.ary Ilne between Salt Lake Cornty

aatl Utah County, for the purpose of tllvertlng the waters of saltl

Jord.an Rlver fron thetr natural channel ancl causlng the same to

flow through the sald severral canals of the plalnttffs for the

uses and pulToses afo:regald, ard. that ln 1884 the saltt SaIt Lake

Couty transferrecl five-sirths undlvlcled lnterest in said tlanr to

the plaintlffs, l,tho have ever slnce nalntalnetl the same for said

pur?ose, ancl that its maintenance tlurlng all- of salct tlme has

been and now ts necessary to enable the plalntlffs to cllvert and

use the saitl sraters fron the Jortlan River so aDDro'Drlatecl as a -
foresal cl.

&th. Erat Utah Lake is a body of ffesh water about thlrty mlles

ln length north ancl south, by fifteen mlles ln wlctth east and

res t, sltuate betrveen the Ylasatch range of mountalns on the east

antl the Oqul:rh range on the. west. It ls in a basln between saidl

ranges of mountatns, and recelved the waters which floru therefrom.

trlom the Wasatch range of mountains there is nore cqrlour clralnage.

&e waters froln the Wasatch rarge flntt thelr way to salcl lake tJrrough

several water courses, among whlch are Provo aacl Spanish Fork

trllvers. [he only outlet frorn sald lake ls thrangb saltl Joralan

Rlvsr. The cltles of Provo, Sprlngvllle ancl Spanlsh Fork are sltuate

betrrveen sald Utah la.ke ancl the l'fasatch Morrntalns, ancl between sald
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Iake a:ld saitl last named mountalns is a large tract of arable ancl

pasture land.; aII, or nearly all, of the same annually neetls lrrlga-

tlon to rend.er it produetlve, a.ncl sald. citles also d.epend on salcl

streams for water srpply. North of saitl lake for fifty mlles or

more, to the r\ridth on both sid.es of salcl Jorclan River, of ttuenty

mlles on an average, the eountry eonslsts of fertlle la:rtls largely

occupleil by cltles ancl by eultlvators of the soll. There are

rnorntatn streamg nrnnlng from the salcl lflasateh range of nountalns

to saltl Jorclaa Rlver, but none from the west. .411 of saltl countrll

need.s the water of saltl lake for irrlgatlon, md tlepends and has

fumremortally clepended altogether thereon by means of plalntlffst

sald canals or in acltlitlon to the parttal $pply by the other saltl

streams. Drrlng t'h.e thlrty years last past the pqrulatloo east antl

north of sald lake has been eonstaatly lncreaslng. The settlers

east of sald lake cluring sald periocl have cllverted a portlon of the

vraters of Provo ancl Spanl sh Fork Rivers for lrrlgatlon a:rcl other

purposes, and ttrls tllversicn has inereasetl from year to year accord.-

tng to the advance of population antl lancl trrprovenent, and to maln-

tain the water supply ln saltl lake, dams have been rnatntalnecl by

sattl plalntlffs 1n said Jord.an Rlvert

9th. To conflrm antl regulate the rlglrts of those interested

ln salct water, on or about the --cl.ay of January, 1885, the land.

ovmers oar the ast sld.e of salil 1ake, of one part, aad saltl plalntlffs

for thelr om lnterests and. to subserre the lnterests of the large

populatlon norbh of ealtl lake, antl havlng a rig!.t to antl needlng

the waters of sald. lake, earterecl lnto th,e follovlng eontract ln wrt tlng

/,,'i" )t'h t: -,1.{-.! ,q.r " t,/>'( c-
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rIll.s rNDH\TT(rRE, made this ........day of Januarv ....., in the year

of our Lord one thorsancl, elght hrrntlred and elgb.ty-flve, between Joseph

H. colledge, et al, a1r of utah county, Territory of utah, the par-bles

of tb.e first pat, and salt Lake county, satt r,ake city, rre utah and

salt lake canal company, Th.e south Jordan canal conpahy, lhe North Jor_

clan Caaal compary, and the East Jorclan Irrlgatlon Cornpaay, all corpora-

tlons 1n SaIt Lake Cor:nty, 1n sald Terrltory, the parties of the seeonal

part, grTNE$s3trr: That the saltl partles of the flrst part and each of
themr for and ln conslcleratlon of the covenants and agrealmts herelnafter
contalned., 8nd the sum of eight thousafil dollars to them in han4 palc1

by the sald partles of the seconcl part, the r.eeelpt whereof 1s hereby

acloowleclgecl, have grantecl, bargalnecl, soId., conveyed antl conflrmed unto

the saltt partles of the secontl part, and to thetr and each of thelr
successors and- asslgBs forever, the rlght to malntaln ure clan ln the
Jordan River, Ioo'wa as the nJord.an Darnr'r sttuatecl at or near the boqn4-

ary Ilne between SaLt Lake and Utah Cotntles, as at present constnrcted,

an openlng or watel wav througb sald clam, to be left at aLL tlmes free
and q>en, ercept as herelnafter .s!,ecifled, for the passage of water,

as forlorivs, to-wit: Ere wldth of sald qrenlng to be as at present es_

tabllshecl, lncludlng $rpports ancl uprlghts, the whole wltlth, inclucllng
such supports, belng seventy-two feet moTe or less, the bottorn of such

opentng or water way ln sald dam to be s1x lnehes above or hlgher th,en

the bottom of the openlng or water way in salcl tlam as at present eonstnrcte6,
when ftee from boards or temporary obstnrctions. Also the rlght, free
from lnterference or tlablllty for damage, to flow the raads of the said
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partles of the ftrst part or elther of them, to the extent lutrlch the

tlm as above tlescrlbed may eause the same to be 11lowedt by the waterg

of the salal Joralan RlveT, Utah Lake, or otherTdse. AIso the right, in
attclltlon to the foregolng, free frorn rtablllw for clanage, to floqu the
lantls'of the saltl parties of the flrst part, or elther of them, to the
extent t'drlch may be eausear by plaelng obstnrctlons tn the water way ln
saltl dan herelnbefore mentionetl, aecordlng to the limitations heretnafter
speclflecl, for the pr:rpose of holdllng baek or nalntalnlng the ruaters ln
utah Lake at an elevatlon or height not to exeeed three feet and three
and one-half lnches above the polnts heretofore estabushe6 and. recog-
nlzed' as lolv vsater mark 1n said lake, when the waters tn sald lake would
othernrlse naturally fall below such height or erevatlon that the reater

so held back mlght be eavecl for use by the sald partles of the second

part rdren need.ed.. The lands as geverally onmed by the said partles
of the flrst part herelnbefore meatlonecl, and whlch may be affeetect by

these grants are sltuated lu utah county, aclJacent or near the utah

r-ake, ln the Terrltory of uta-h, and are more partlcularly ttescrlbed

tn nhhtblt ar't hereto annexed and made a part of thls inclenture.

To have and to hold' the saldt granted rlgbts, easements anct servl-
tudes, togettrer rrlth all the rlg[ts and prlvlleges in anyrnlse pertaln_
lng thereto unto the saitt partles of the second. part, antl to thelr andl

each of thelr succegsors anil asslgns folever.

For the pur?ose of better carrylng the foregolng lnto effect,
it ls hereby mutualry agrreed by and between the parttes hereto, that

/il1
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on or before the flrst clay of January tn each year the partles

hereto shall each respectlvely appolnt two persons, and the four
persons thus appolnted shaIl rneet together on or before the ftrst

day of Febmary ln each year and. select an umplre, a cllsintereetetl

person, who uust not be a resld.ent of either SaIt Lake or Utah

Counttes, and. each of saltl persons before enterlng upon the tlutles

hereln speclflecl, shall enter lnto bonds ln the sur of two thou-

sand tloJlars for the falthfirl perfonnence thereof, to the satls-

faetlon or aeceptance of the Probate Jutlge of either Salt lake or

Utah Counttes. The persons so appolntetl shall conttnue to act un-

tlI otlers are appolntetl and qua1lf1ed to sueceed them.

lre saltl persons sha-Ll eonstltute a Board., and are hereby om-

poTr€red, as the legally cobstltutedl agentu of the parttes hereto,

to d.etermlne and tllrect wtren ancl to ilhat extent obstnrctions mqy

be placed ln the saltl water nay of the dm, for the purpose of

storlng the lake wlth water for firture use, not to exceetl the hlgb-

est elevation herelnbefore speclfled; Provltled, That lf in any year

on or after the 15th tlay of March, lt sh&ll be ascertained. by satil

Board that the faIl of snow clurtng the past wlnter has been llgbt,

ancl 1f the sald Boarcl are of the optnlon that the water of Utah

Lake wtII probably not rise durtng the etrrrent season to the hlgh-

est level heretnbefore menttoned., then the sald Board. shall permlt

the sald. partles of the second part to ralse satd ctan to a helgft

be f1xe4 by saitl Board, w?rlch wlll eause the water of saltl lake

rlse to satcl level, and lf lt sball be ascertalned. by experleoce

)

to

to

/c L/



\/a

-1r-

and obse::vatlon tiat the said partles of the seconcl par"t can ob-

tain all the water necessalTr for trr:lgatlon purposes by keeplng

the rrvater way of the dan open unttl the waters of Utah trate sha1L

have recedLed below the htgfest level rnentloned, then the salcl

Boarcl shall requlre the water way to be kept open untll the water

recetles to such level as the Board shall deen sufflcldnt to zupply

the saltl partles of the seeond. part wlth waterl antl, Prorlcled,

firrther, Ihat uheg at any ttme ln each year, to be fked by said

Board, th.e hlgh water of Utah Lake shall have receded to the hlgh-

est elevatloa above hereln speclfled, the partles of the second part

shall have the rtght, wttlrout htnclrance from any person or persons,

to cause the waters of said Utah Lalre to be heltl baek by regulatlng

saicl dan not to exceed the eLevatlon above nenttoneciralrd to use

the sald. water as they nay tleslre unttl such d.ate, on or affer the

first b.ay of Oetober, as tbe sald. Boartl shall clecltle, at v*rich tlate

the saitl parties of the seeontl part Shal.l qren the entire water way

of said dam (excepttng the uprlghts) doun to the sltl or base there-

of , ancl perrnlt the said waters to n:n free.

That the mqnbers of the sld. Board. shall each recelve eompen-

satlon at the rate of fotr dollars per ctay, r,vltb actual travollng

expenses, uhleh the parties of the seeond part hereby agree to pay.

ft 1s firrther agreed that the sald partles of the second. part

shall havo the prlvllege of cuttlne thrbueb the bar ln the lake

at the head. of +,he sa1d. Jord.an Rlver, and of lorering the sa'ne to

such a tlepth as by an accurate survey shall be c.onsfd€E€d. prqper,

so as,to oermlt a more rapld. f low of rvater and to secure to ther6€Ives

i' ,
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a more rellab1e supply of water by belng enabled to d'raw 1t

frornalovBrlevellnthelakethanisatpresentpossiblelPro-

vided. a gate or dam ts put ln at a sultable placo ln the rlver, or

atthebar,antlt.husbeabletomakeanclmaintalnaregerroirla

the lnterest of the partles of the seeontt part that shall be per-

manent; also to have a rtgbt to use utah Lake as a Teservolr, wlth

wull rlglrt to malntaln thelr ctern as at preseut const:rrcted anfl

subJect to the foregolng regulattons'

IN I{ISIF^9S WEffiEoF, the parties of the flrst part have hereunto

set thetr bancls and. seal, antl the salcl partles of the secontl part

have each oaused. its ccrporate name and. seal to be subscrlbed' andl

afflxetl the ctay and year flrst above written'

10. that salcl plaintlffs palcl the conslderatlon of Eleht Thou-

sand. Dollars to the other parbles to satd contract; that a part of

saicl d.efenclants executecl said. agreement ancl all the others of 'sald

d.efenclants e1a1m und.er and through other parties to said' contract

whoexeeuted'thesa]ne'and'hold.]-and.ssubjectthereto.

ll.And.byconsentofajllthepartlestothlsaetlontheCourt

firrther flncls that the elevatlon of, three feet three antl one-half

lncbes above 1oryrr water mark referretl to ia the forrgoing eontract,

is at a polnt four feet and. slr inches belo'w the top of the stone

monurnent near the heatl of Jordaa Rlver, 'ntrich uas establtshetl by

the utah Lake comnleslon in 188!, as testlflett 1n t'b'ls case by

Israel Evaas, Francis Arrnstrong, Elias A' Sdth and others' and' the

safrd elevatlon ls by eonsent of the partles hereto hereby flxeil

l\[
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as belng the polnt referred to in sald contract "as three feet

three ald one-half lnches above the polnt heretofore establlshecl

ancl reeognlzed as low water nark 1n sald raken; and by consent of

the partles hereto a survey sharl be made ald a perrnanent moDU-

nent shall hereafter be establlshed a.nd. maintained at the expense

of the plalntiffs ln sald. utah lake, at a polnt to be hereafter
agreetl upon by the parties hereto or flxed by the cor:rt, between

a polnt one mlIe north of provo Rlver and. a polnt flve niles
south of the moutr of sald rlver, uhere lt wlrl be least subJect

to terqrorary fluctuatlons of the height of the water by wrnd.s, or
the tnflux of spanlsh Fork and provo Rlvers, to perpetuate saldt

agreetl elevatlon, and that saltt monument when so establlshetl shall
be malntalned as the controlllng evidenee of the elevatlon at whlch

the water of sald lake ls authorlzed to be malntalnett by sald eon-

traet.

]-2. that the pralntlffs, ln the years lggg, 1gg9, anct 1g9o re-
moved bars and other obstructlons whlch naturalry existecl in the

bed of the Jortlaa Rlver at the new dam and. at the polnt hovn as
rfNew RFT'', ln the nelghborhootl of one mlle above the new dam erect-
etl by salcl pralnttffs 1u satd r.Lver, andl 1n sueh removar removecl

pe:maaent natural 0bstmctions then ln saitt river above said. aarn,

antl pe:manently lowered. the bect thereof fourteen lnches, thus

increaslng the eapaclty of salci .river ancl thereby enabrlng sald
plalnttff to utlrlze fourteen inches more 1n depth of the waters
of salcl rake, over the entlre surface thereof, ln seasons of row

vuater. [hat said plaintlffs by reason of the rooval of saicl bare

tb1
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ancl ot'her obstnrctlons to the depth aforesatd, are entltled to
at all ttnes keep and raalntaln pranks or other obgtnrctlons on

the floor or s111 of the new d.arn erected by them to the helght

of fourteen lnches above the froor or sirl of salcl clm and no

more, and the court flnds that said planks to the helght of four-
teen lncheg abov6 the floor of the new dam are no more or greater

obstnrctlon to the flow of the water in said ri.ver than were salcl

bars anil other natural obstnrctlons before their removal as afore-

salcl. 'H'The floor of saltt new dam ls found. to be slx lnches rower

tfian the tqr of the s111 of the oltl tlam as fixed by safui sen!3ssf,.rr+

r.3. That ttre pralntlffs have malntained planks to the heigbt
of twenty-two lnehes and more above the floor of the neru clam, by

reason of vfiich the clefendaats appearlng and aa$rerlng h6reto, ex_

cept George T. Peay, sustalned clanages to the anount of S6x thougancl

tlollars, which have been frrlly pald by the plaintlffs to the sald

tlefenclants so appear'lng hereto, except sald George T. peay, rfilch
have been paitt by the plalntlffs and aeeepteil by sald. defendants

exeept George T. Peay as full eompensatlon for arl tlanages hereto-

fore sustained by the salcr defendants, ucept George T. peay, by

reason of any and alr obstnrctions plaeect by the saltl plaintlffs
in the sald Jorclan Rlver at sald d.am or elgewhere.

14. rbat when at any.ttme in each year the hlgh nvater of utah

Lake shall have recedled to the elevatlon herelnbefore flxed at

**rrf[s above starred
coPY.'?x

sentenee was urrltten 1n long hand on orlginal

I'lI.A.K.
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xat a polnt four feet and. six lnches belour the top of the stone

monument near the head of Jordan Rlver, anci belng* the polnt re-

ferretl to 1n sald contract rtas three feet tbree antl one-haIf lnches

above the polnt heretofore establtshed antl recognlzetl as lovr water

mark ln salcl laker, the plaintlffs have the rlght, vrlthout hind.rence

from any pereoa or persons to keep and naintaln planks andl other

obstnrcttons ln either or both of thelr satd dams ln Jord.an Rtver,

and. cause the rraters of Utah Lake to be helcl baek by regulatlng

sald tlans to a hetght not to exceed the elevatlon berelnbefore tle-

slgnated., antl keep salcl planks or other obstmetlons in salti dams

untll the same are ord.erecl out by the eonnlssloners referrecl to,'ln

sald contraet; but sald cormlssloners have no rlght to orcler the

plaintiffs to remove sald planks or other obstmctlons prlor to the

first ctay of Oetober in each year, antl that if the sald eornmlsslon-

ers ord.er the removal of satcl planls or other obstnrctlons after

the flrst tiay of 0ctober 1n any year, the plaintiffs shall not have

leave to replace the same u.ntll the 15th tlay of March of the follonu-

lng year, nor at that tlme unless the comlsston shall Bo d€clcle,

but lhenever the water of Utah Lake recedes doxm to the elevatlon'

before deslgnatecl, the plalntlffs shall have the rlght to place

saltl obstructtons ln the rlver at the dams wlthont the permlsslon

of salcl comnlssioners. But when at any tlrne on or after the first
day of Oetober ln any year the sald comrlsslouers shall have ortleretl

the plaintlffs to remove saitl planks or obstnrctlons ln salcl d.ams,

the saldiplaintlffs shall remove the sane, and the waters of

*The above starred sCntence was wrltten in lorng hanct on orlglnal cqry.*

"'tr.A.K.
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said rlver shall be permlttetl to nrn free and unobstnrctetl fron

such obstmctlons u.ntll on or after the fifteenth tlay of March ln

the foltovrln€ Veur and untll the comnlgslon shall decltle that

obstmctions may be placetl ln satd d.ans or ultll gattt waters

shall have reeedecl to the elevatlon heretnbefore tteslgnated. Ire

planks and obstnrctlons rnentlonetl ln thls fintti ng do not refer to

the fotrrteen tnches of planks that the plalntlffs are authorlzeil to

keep and maintaln upon the floor or s111 of the new dam at all
tlmes, as herelnbefore foracl, but are ln acltlltlon thereto.

15th. That the salcl dlams heretofore ereeted. by the plain-

tlffs ln saitl Jorclan Rlver ancl the fourteen lnches of pDanks here-

tnbefore authorized to be malntained by the plaintlffs upon the

a.\
e' .. a.i

"?

floor

tlons

or

1n

s111 of the new d.an, and thgl1erlcs aad. other obstnrc-

adtl.ttton thereto that the plalntiffs are herelnbefore

found authorlzetl to put tn sald rlver at salcl ttams whenwer the

water recedes to the elevatlon herelnbefore deslgnated., are not

unlarrftrl obstmctlons to the flow of sald rlver, but are obstme-

tions that the plalntlffs are IavrfirIly entltled to nalntaln.
coNCLIISIoNS 0F I"At'f

Upon the foregoing faets the Court flntls the law to be:

Ist. fhat the plalntlffs have the rlght to rnaintaln the

waters of Utah lake to an elevatton four feet and stx lnches be-

low the top of the stone nonument, near the head of Jorctan Rlver

whrtch fias establlshed by the Utah Lake Comnlsslon ln 1885; aral

said. elevatlon ls the polnt referred. to ln saltl contract as rtthree

feet three and one half (3ft. 3t Ir..) tnches above the point

/,0
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heretofore establishecl and reeognLzed as lorr water mark in eaid

1ake. n

2nd. That a surv€y shaIl be natle. and. a permanent monrnnent

shall hereafter be establtshed and malntalned at the expense of the

plalntlffs 1n salcl Utah lalce at a polnt to be hereafter agreeit

upon by the parttes hereto or fixeti by the Court, between a potnt

one mlresnorth of Prorno Rlver, aral a polnt flve nlles sotrtb. of the

nouth of saltl river, rdrere tt w111 be least zubJect to tanrporary

fructuatlons of the helght of tbe water by wlncls or the influx of

Spanleh Fork and Pmvo Rlversr to perpetuate sald. agreeil elevatlon;

antl that sald nonument vdren so establlsh.etl ehall be nalntalnetl as

the controlllng evldence of the elevatlon at whlch the water of

the sald lake 1s authorizetl to be nalntalned by the sald plalnttffs

und.er saltl contract.

3rdl. Etat the platntlffs ar€ entltletl to at all tlmes keep

antl nalntaln plalks or other obstruetlons on the floor or s111 of

the new tlam erectetl by them in the Jorclan Rlver to tbe helg[t of

fourteen (1/*) lnches above the floor or sltl of the salcl tlam, a:rd

no moreo

4,th. Ihat when at any tlrne in eaeh year the htgh water of Utah

r,ake shall have reeetletl to the elevatlon fired ln the ftnttlags of
I'fact as forr feet and six lnches below the top of the sald stone

nonument near the heatl of Jorclan Rlver, the same belng* the polnt

referred to ln sald contraet as "three feet three ancl one-ha1f

inehes (3 ft. 3L tn.) above the polnt heretofore establlshetl antl

recognized as low water mark ln sa1d. Iakerf, the'plaintlffs have

the rlght without hind'ranee fron any person or persons' to keep
lr\
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and. malntaln plelks or other obstruettons 1n etther or both of

thelr sald dans ln Jorclan Rtver, to cause the waters of Utah Eake

to be helcl back by regulatlng saici d.arns to a height not to exceed

the elevatlon herelnbefore deslgnatett, ancl keqr sald pJ_anks or

other obstructlons ln salal ctans untl1 the Eame are ortlered otrt W

the cqnnlssloners referred to ln sald eontract; but saldl comnlg-

sloners hafe no ri.ght to ortler the plalntlffs to remove said planks

or other obstmctlons prlor to the flrst d.ay of October ln eaoh,

year, ancl 1f the sald comnlssloners or.rler the reanoval of saltl

planks or other obstructlons after the flrst.day of October:ln

ary year, the plalntiffs shall not have leave to replace the same

ubttl the flfteenth tlay of LIarch of the follor,vlng year, aor at

that time ualess the corrunisslon shall so cleeide; but vrhenever the

water of Utah Lake reeedes tlourn to the elevatloar before d.eslgnat-

od, the plalntlffs shall have the r'Lght to place sald obstructlons

ln the river at the clarns, rvlthout the permlsslon of salcl cotunlsslon-

ers. But vfrenr. at any time on or af,ter the flrst d.e,y of October

1n any year, t,he sald cornnlssloners shall have ordered. the plai.n-

tiff,s to remove satcl plmnks or obetructlons ln sald. clarns the saldl

plalntiffs shall remove the same antt the waters of the sald rlver

shall be pemlttecl to run f?ee antl rraobstmctetl from zuch ob-

structlons untll on or after the flftsenth clay of Mareh 1n the

follorlng year and unt1I the eornrnlsslon shall d.eclcle that

obstnrctions may be plaeetl 1n sald d.ams, or u.ntll the.sald'naterE

tt2
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shall have recetlecl to the elevatlon.herelnbefore cleslgnated.. The

planks ancl obstnretions mentloned hereln clo not refer to the four-

teen tnches of planks that the plaintlffs are authorlzecl to keqr

and malntaln upon the floor or sttl of the new clarn at all tfu.es, as

found in the flndlngs of faet hereln, but are in addltlon thereto.

lth. &at the praintlffs are entltled to an inJunctlon perpet-

uarly enJolnlng and restratntng eaeh and. aJ_I of the clefendants to
thls suit, except George T. peay, from bringlng, malntalnlng or

proseeutlng any sult for any damages heretofore sustained. by grern

or any of them by reason of afly acts of the pralntlffs or any of
then ln placlng obstnretlons ln the Jordan lllver at the new d.arn or

elsevrhere, or in Bny way eausing the waters of utah r.ake to overflow

or otherrrvlse luJure the lands or other property of the salcl de-

fend.ants or any of thern, excqrt George T. peay, or by causlng any

tlanage to the defentlants or any of them ln any nuay lvhatever; pro-

vltled, that thls conclusion stra.Ll not be so eonstruecl at to pre-

vent the d.efenclants or elther of them from brlnglng any sults a-

galnst the plalntlffs or elther of then for any firture vlolatlon
of the terris of the eontraet, or of ilre decree hereln.

6th. That each party shalr pay thelr or,vn wltness'fees, antt the

barance of the eosts shalI be apportloned as follows: the plain-
tlffs shalr pay one harf (*) of all other costs, inctuding eosts

of servlng suunons on the d.efend.aats, clerks eosts and reporters
fees, and the tlefenclants shall pay the other half (!) of sald costs.
Datecl JanuarT 3, 1896

Signetl i?llllam H. King
Judge
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DECEEE.

The court having for:nd antt ftled hereln the foregolng cleclslon

flndlngs of fact and eoncluslons of 1aw thereon,

rt is therefore orclered., adJudgect and clecreed, that the praintlffs
the right to rnalntaln the ruaters of utah Lake at a:r erevation four
slx lnches (/* ft. 6 ln. ) Uelow the top of the stone nomrent

have

feet

near the head of Jordan Rlver which was establlshed by the utah

rake conmlsslon in 1885, said. elevatton belng the potnt referred to
ln the eontraet set out in the fintilngs of fact hereln as nthree

feet three and one-half lnches (3 ft. 3L in.) above the point here_

tofore established a:lcl recognlzecl as Iolv mter mark 1n sald laken.

rt ls furt'her ord.ered, adJufuetl ancl decreed. that a survey shall
be made and a permanent monument shal] hereafter be establlshed antt

malntalned at the ercpense of the plalntlffs ln said utah lake at a

polnt to be hereafter agreedl r:pon by the partles hereto or flxed
by the corrt, betrreen a polnt one nlre north of hovo Rlver and a

polnt flve m1les south of the mouth of salcl rlver, vuhere lt wlIr
be least eubJect to tenporary fluetuations of the height of the

vater by wlntls or the lnflux of spanlsh Fortc and provo Rtvers, to
perpetuate sald agreect erevationr atrd that sald monument when so

establishetl, shalr be malntalned as the controlltng evid.enee of the

el-evatlon at luhleh the water of s.rld lake ls authorized to be main-

talnetl by the plalntlffs ulddr shldl contract.

It is furbher ord.ered, adJuclgetl anct tlecreed., that the plalntlffs
are entitlecl to at a]l tldres keep and malntaln planks or other ob-

structlons on the floor or sil1 of ilre nevr dam erectecl by thern ia

the Jord.an River, to the height of fourteen (rl,) lnches above the

l5
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floor or stll of the new tlam, antl ao more.

rt is finther or{ered, adJuclgett and decreed, that rv}ren at any

tlme ln each year the hlgh water of utah r,ake shatr have recod.ed.

to al' elevatlon for:r feet and six inches (+ ft. 5 in.) below the

top of the stone rnonument near the headt of Jordan Plver vrhlch vras

establlshed by the utah Lake comlsslon ln 1g95, and said ereva-

tlon belng the polnt referred. to ln the sald eontract, as rthree

feet three and one half inches (3 ft. 3* tn,) above the polnt

heretofore estatrllshed anct reeognlzeci as row water nark ln sald.

laker, the pralntiffs have the rlght, wlthout hlntirance from any

person or persons, to keql ancl malntaln planks or other obstruc-

tlons ln elt'her or both of thelr tlams ln Jordan River and. cause the

rrvaters of utah T,ake to be hel-d baek by regulatlng said dans to a

helght not to gxceed the elevatlon herelnbefore deslgnated., and to
keqr salcl pladcs or other obstructlons ln said dams until the sarne

are ortlered out by satd Conunlssloners, but said. eomnlssioners have

no rlght to order the plalntlffs to remove saitl pranks or other

obstructlons prlor to the first day of october ln eaeh year, and if
the saicl cornnlssloners order the remrwal of said planks or other

obstnrctlons after the first day of october ln any year, the plaln-
tiffs shall not have leave to rq>lace the seme untll the fifteenth
day of trfarch of the followlng year, nor at that tfune urress the

eomnlsslon shall so cleclcle, but when the rryater of Utah trake recedes

down to the elevatlon before deslgnated, the plalntlffs $all have

the rlght to place sald obstmctions in the rlver at the clane

without the permisslon of sald. cormrlssloners. But when at any tlme,

on or after the flrst ctay of october, in any year, the sald eqmnis-

sloners shall have orftered the praintlffs to remove said planks or
trq
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obstruetrons from saitl dans, the said plaintlffs shau Tanove

the same, ancl the waters of salct rlver shall be permltted to run
free and unobstruetett from sueh obstnrctions untlr on or after the
fifteenth tlay of March, of the forlowrng year, a,,d untrr the sal6
eqmrlssion shall tleclde that obstnrctlons may be plaeett. in salal
clatns' or untll the sald' waters sha.Ll have reced.ed. to the erevatlon
herelnbefore deslgnateil. The olanks and obstructioos mentioneil
hereln clo not refer to the fourteen lnches of plank that the plaln-
tlffs are authorlzetl to keep ancr malntaln upon 1lre floor or s1lr
of the new d'am at all ttmes, but are ln ad.ltion th,ereto.

rt ls ftrrther orclered, adJudged-and decreed. that the said clefen-
d'ants ancr each of them, except George T. peay, be ana they hereby
are perretually enJolnetl and restralned frorn brrnglng, malntalnrng
or prosecutlng any 

'..1t for any damage heretofore sustained by
them or any of thern, by reason of any acts of the plalntlffs or. anl,
of them in placlng obstnretlons ln the Jordan River at the new
darn or 

"I"erher", or in any way causlng the mters of Utah Lake to
overfrow or otherrrlse lnJure the lands cr other property of sal.
defendants or any of them, except said C,eorge T. pealfr or by eaus_
lng any tlarnage to the defendants or any of them, exeept sald George
T. peay, 

'n 
any way w?ratever; but thls ctecree shall not ln any way

prevent the defenttants or any of thern from bringlng any g.rrts
agalnst the plalntlffs or any of them for qny flrture violatlon of
the terrns of the sal. contract or of thls d,ecr€e.

{
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ft is firrbher.:ordered antl adJudged that the partles plaintlff

and d.efentlant sh:l-I each pay thelr ovm wihress feesr And. the bal-

a:rce of the costs shall be apportlonecl as follows, to-rryit: *the

plalntlffs shal-I pay one half (*) of all othe:: costg lncludlng eosts

of sertrtng sunnons on the clefend.ants, elerks eosts and reporterrs

fees, sald one half of sald costs belng taxed. at One Hr::rdred and

Flfty on.e dollars, antl the defentlants shatl pay the other half of

sald costs taxed. at One Eund.red and Fifty arLd 95hOO clollars.il*

Dated January l, 1895.

Slgneti Ml11am 11. KlnB

Jucige

Recorded Juclgrnent Record.

No. 5 pages 178 to 195 lncluslve

*uflre above starred was wrltten 1n long hancl oar or1g1na1 eqry.t*
t'7.A.K.
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