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Re: Rcvision ofDraft Guidclin€s and Critcria for
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Dcar Sin

The Moon Ialrc Waior Uscrs Association ("\dLWLtA) respoctfirlly submits thc following
commqrb to thc pnoposed Rcvision ofDraft Guidelim and Critsria for Ewluding Wder Conservation
Plans ('Draft Gtridelines and Criterid) by the Unitod Statcs Departuent of the Interior, Bureau of
Reclamdion CUSBR') dafod January 10, 1995. At tbe ornset, it should be notod tbaf MLWLTA suporb
$,aler cons€nation, provided tbat the methods employed are afrordable and cost effective. However,
MLWLJArcspectfullysubmitsthatthcDtafrGuidclincs andCriteriawould impose burfusome orrc,lous
and expensirrc d$ies and responsibilities on those who are subject to Section 210 of the Reclamation
Rcform Ast of 1982 C'RRA').

MLWttA is a nonprofit Utah corporation of noossvelt, Utah and is governcd by a board
consisting ofnine dircctors. Its stmkholdcrs consist of eight scparatc inigrtion and canal companics
ufrich owa varying shares of MLWLJA stoch MLWTJA entered into a r€palm€nt oontact with the
Secretary of tbc Interior on Jrme n , lgil, (lt-762), with tbrcc nrylememal ooffiaots in 1935 and 1939
to rcpay tbc conshrction cog8 oftbe lvioon lake Projed MLWttA r€psid to tbe Unit€d Stat€s the totat
costs of constnrction, with tbe last palment made on lvdarch 21,lg8/..

The Moon Lekc Plojcst consists of thc Moon I,ake Dam and Roscrrroir, with a capacity of
appoximately 36,000 acre-fee( the Mdview Dam, Drche.sne Feed€r Csnsl and Yellon'stone Feeder
Canal. llourevs, the Mdview Dam and Duchesne Feeder Canal are norv owned and operated by the
Ute Indian Tnbe and Bur€au of Indinn tr1flfii6. The Moon Iake Project $aters are releascd iuto tbe Iake
Fort Sys&m and are distcd into thc canls onmod and opcratod by its mcobcrcompenics bytbc River
Conmissioncr in accordance with$c number of shares cachoms witborrt r€gard to the acres of land
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irrigot€d undcr cach ryste,m. Approxinatcly 75,000 asres of land reccive supplemcntal Moon Iake
Projest $'at€r apportioned to tbc member companies, ufiich in turn convey and distribute those waters
to their respectivc shareholdcrs. Thns, MLWLTA does not deliver Moon I^ake Project nater to the
ultimatc irrigation uaicr reoipieirts and has no say in the apportionment of thosc watcrs among the
stockboldcrs ofits m€mbcr companies" Er(ccs for the Ycllonstonc Fcodcr Canal, the member companics
ortn the rcrtsining conr€fnrroe canals and likewisc MLWUA hns no say in the improvemenb of such
canals.

As ndod aborc, trc Nfiom lrkc Projct is a "paid orf prcjccq and as such is not subject to the
umter conserwtion povisions ofRRA Section 210. Tbis matter was decidd by Robert A Olson, Acting
Commissioner, in his Mcmorandum to thc Regional Directon datod January 5, 1985. Thrs, Acting
Commission€r Olson decidcd as follows:

In addition to our usual $at€r scrvicc and rcpopem confracb we must considcr
application of the $€icr conservation requirement to *paid out" projects and projects
constnrcted und€r the Small Rcclamation Projccts Act of 1956 (SRPA). The naler
coilFrwtion plan rcquirement of thc Reclamation Reform Act will not app$ to either
-paid orf projccb c cxisting SRPA pnojocts. Howwer, watcr consennrtion plans will
be rEqrrired by thc Commissiocr's policy memorandum of July l?, t979, for all SRPA
projccts for which contacts are signcd aftcr that dafc.

Thc foregoing is ufrolly consisteit with RRA Scstion 213(t), ufrich provides:

Thc ormership and ftll oost pncing linitdions ofthis titte and tre ormccship limimions
trovidd in any otber povision of Fedcral reolamation law shall not apply to lands in a
distict after the obligdion of a district for the re,peyme,nt ofthc oonstnrtion costs of the
pojcct frcilitics used to make poject u'der awilable for delivcry to such lards shall have
been discharged by a disnict (or by I person within the distriot pursrunt to a contract
existing on thc darc of e,nactuent of this Act), by polmeNf of periodic installnents
tbrcughodaspecifiedcontactterm, includingindividrnlordishistacceleratedpeymeuts
uficre so provided in contracts existing on the datc of cnactuent of this Act

In spite ofthe foregoing the Draft Gtddelines a6iharity provide that:

Disfiicb that haw dischargod thc obligntion for repolment of thc consffuction costs of
pojectfrcilitiesarc&lex€mpunderthclawfrom$at€rconsendionplanrcquireme,m.
RRA only relicv€s a paid or[ district ftom tb ormcrship and ftll cost pncing provisions
ofRoclamation lrrw and not thc naler conscnnation provisions.
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It just docsn't mkc any scnse to exc,mpt -paid oril" projeo'ts from the ormcrship and full cost pricing
limiutions and then require 'paid ortr' pojccts to comply with thc unt€r conssrvarion pnovisions of RRA
Scstion 210.

Aftcrall,trcinrrcstofihcunitodSbtcsinfrcn'uqsdsvel@byFodcralReclamationprloj€cts
was wpll stat€d by the Unit€d States Supreme Court in the leading oase of Ickcs v. For 300 U.S. 82
(1937) and has b€en atrrmed and reatrrmcd in Nebraska v. Wyoming 325 U.S. 589 (1945); Califomia
v. United Stetes- 43E U.S. 645,98 (1978); andNerndrv. United Stercs- 463 U.S. 110 (1983). Thts,
inNevadav. Unitcd States- the Court quotcd from Ickes v. E'ox as follows:

Although trc gwcrrmed divcrto4 sorcd and disfiihmed tbe natcr, tbc come,mim of trc
petitioner that thereby outnership ofthe nalcr or uatcr-rigb became vested in tbe United
Stabs is not well forffi. Appopiation [ofthc wal€r] was madc not for the use of the
gov€rnmetil, br$ und€r thc R€clandion Act, for usc of the landorvncrs....The
govcmmd was and rcmained simfly a carricr and disfihnor oftbe \ffietr, with tbc righ
to reccive tbc sums stiplat€d in thp confract as reimburscmcnt for thc cost of
constustion and annul ohargcs for opcration and maintcnance of tbc worls. . . . The
govErmcd's *onmershiy''ofthp 

rrydcr dgft rvas at most minal; tbc bcneficisl intcrcsb
in thc rids confirmod to tbe Governmqrt rcsidcd in thc own€rs of the land within the
Ptojoct (citations omittcd).

It should be noted 6d thc lvfioon Irlcc Proj€ct $'der rid6 issrrcd by trc Stsb ofUbh stand in the name
of and arp ormcd by MLWLJA Tbsc $aler righb do not providc fish and wildlife uscs.

RRA Section 210(a) dircots the Secretary to encouraSe pnrdent and responsible nafcr
conservrtion measures in tbe operations of non-Federal recipients of irrigation water from Fcdcral
Rsclamation projeot+ nihcrc such measurcs rrc shovm to bc economicelly feasible for srrch non-Fedcral

fgqiDignb. Key to the forcgoing is thc dircction to thc Sccrctary to CEAAIp&, not mandate, uatcr
conservation measures and the rcquirement that such conscrvation mcasurcs must be economically
feasible. Warerconscndionmeasures are only economically feasible whc,n thc saved $ater results in
inoeasod prodnction to pay thc cosa oftbc rytcm improvcmc, ts. It is rcspectfully submittcd that the
Drafr Cuidelin€s urh€o consids€d in li$t oftb eraalution criteria for a watcr conservation plan to be
consiM adcquatc by Rsclamation (poge 20, par. 5) mandatc, rather than c,ncourgge, rvtich would
impose financial obligrtions on tbe smrll naler usen associations, srrch as MLWUA that would be
rmbearable. For enample, rmdcr tbc Environmental Complianoc require,marts (pp. 12,13):

(l) NEPA compliancc documentrtion wil| be integntcd with tre conscrvation plan and thc
requiremcnt tbat 'the dis;tict will be responsible for appropriarc shdies, analysis and dooument
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peparuim fc cach lerlel ofNEPA cmpliancc" (p. 12) is uftolly urcalistio and would bc costly and
burdcnsone.

(2) SAisfrctrycrylianocwithNEPAfundcrcoscrvatimplans rcqufu€s considcration and
evaluerionofad\rGmcimpactsuponwctlands(p.12)rculdimposccrarluationrcsponsibiliticsmMLWLJA
tbat would bc eostly and burdcnsomc.

(3)$rAcrcoscnmimplans will rcq*e omptiance wi6trcNatioal l{isbric PlesendionAct
(p. 12) rvhich would impose rcsoarch responsibilities on MLWUA tbd would bc costly and burdensone.

(4) Each naler conssndion plan will bc eva'luai€d to assure compliancc with the pnd'ngered

Species Act CESA') could have ftr reaching adv€rse impacts on thc abillty of MLWLJA to operate the
Moon Lake Pr,ojoct MLWLTA rcWectruV suggpsb trst the Scstion 7 consultation r€quir€Nncnts should

have no application to thc "paid out" Moon Lake Projcot

The critsria for qnluding ndcr cmscndim plan and trc listed elcm€ffi (page l7 ,W. (lX9)
as claboraled @ pogps 18 tbrough 25, irclusive, are opessine and hrdcnsme. Of particular conccrn
arcthc clcmcnts doscribcd on pagp 20 undor por. 5(a) covcring a watcr mcasurcmcnt and accouting
system, and rm&r (5Xb) covcring a walcr pncing sfiusturc. The existing nalcr mcasurc'ment and

according systcm emplOyd by MLWLJA povidcs fu tbe relcase of lvioon Lake Project $aler into tbe

Ialre Fort System at the call of each member oompony. The rediversion of those vvat€rs into the
member compenies' camls is regulared by tb€ River Commissioncr. The membcr componics thcn

aportim thc $atcss among thcir respectirrc sharcbolders on tbe basis of Sock orvnership. Walcr pricing

in the context of paragraph (5Xb) to th€ membcr companics would be prohibitcd by thc MLWLJA

Artioles oflncorporation, whioh providc for thc l€vying of assessments on the basis of thc number of
sharps ofMLWUA stock oumod by thc membcr conpanies. Likewise, such $ratcr pricing structure by
tbe mcmbcrcmpeniestothcirrespeo'tive strarcholdcrs urouldbe prchbitodbytheir respective Articles
oflncorpcation Tbe nrm and substance of it dl is tbat 6c strggpsted $atcr pricing sfiirhrr:, as landable

as it mightbc, is simply unrealistio and impossiblc to accomplish"

RRA Soction 210(b) prcvidos in substmoc tbat cach district tbat bas qrtcred into a rcpalment
contact or nat€r scrvice comacq shill develop a nater conservation plan uftich sball contain definite
goals, appopiate natercons€ffdionmeasurcxr and atime soMuled for meeting thc narcr conscrvation

objectives. Nothing in tre foregoing section requires submission to or approval by Reclamation of the

nmter conservdion plans. As MLWIJA udershuls it Rclamation's appmvrl trocess would cotuti0tte
tbe mqior fedffal action ufrich figgen the NEFA proc€ss. The Draft Guidclines and Crircria strm to
rpcogize tbat Sc submission and approval provisions ale not mandatory. For exanple, pagc 7 of the

Draft Guidelines provide tbat all disbicts that have specific requirements for dwelopment of water
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conscrvation plans should sub'mit such plans according thc Guidclines and Critcria with thc notcd

excesions. Ti s, the Draft Glidelines should clearly spell out tbat submission and approval are not

mandatory andtbc oomcqucnc€s, if any, of non.submital.

MLWttA eoncu6 with tbc conccp sbt€d on pogp ?, that the dsoision as to thc usc of thc

conserved $'atcr r€mains with each Osriot However, MLWLTA disagrees with the notion tbat

Reclamation finding assistame wil be generally directed to thosc inveshents where a portion of the

savednafficouldbededicdedtoenvfummenUtrestorationandenhrmement Walerconservationis

a matter of $rviwl with MLWLTA ie n€mbcr cmpanles and thcir respectirrc sharcholdcrs. From ftsir
pcrspcctnc, thc gsc ofthc consc\rcd lyalsr for Moon lakc Projcot purposcs is thc most bsocfioiEl usc

h"t oo Ur;rd" of tbose wat€rs. To give pefcremial frrding assistance to environmental rcstoration

and c,nhancement is discriminstory, unfsir and dorrynriglt wrong.

Rcspectfrrlly subnitedthis 5 day ofApil, 1995.

MOON I,AKB WATER USERS ASSOCIATION

Unanimogsly app,ovcd thir 5 day of Atril 1995, by tb Boad of Directors of thc MLWLTA


