. P
AN N v

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT, IN AND FOR THE COUNTY
OF UTAH, STATE OF UTAH.

STRAWBEREY HIGH LINE CANAL COMPANY, H
a corporation, plaintiff, '

-V g~

¢ FINDINGS OF FACT

PAYSON CITY, a municipal corporation,
GECRGE COWAN, FRANCIS WILSON, IVAN WILSON » | and
LYDIA MOORE, VINA MOGRE, SARAH L. PERRY,
CLARENCE MOORE, BERT PEERY, JESSE HAAIDAY, 1
IVAN MONK, HYRUM WILSON, ISIAH HOLLADAY, . CONCILUSIONS OF LAW
HENRY OPENSHAW, CHARLES HOWARD HOLLADAY, MARY HOLLADAY, s
EDWARD L. PEERY, MILLEY G. GRIGG, JOHN H. TAYLOR,
MARY A HOLLADAY, GENEVA D. MOCRE HOLLADAY, jointly 3
and as member® of a vuluntary association not : :
incorporated under the name and style of UPPER : = o n g
HOLLADAY FIELD DITCH, and individually; GECRGE COWAN, - '
ISIAH HOLLADAY, MARY HOLLADAY, ZOELLA HOLLADAY JACK®
SON, and FRANCIS WILSON, jointly as ZCELLA HOLLADAY, B -5 00
and FRANCIS WILSON, Jointly as members of a. yolun- s
tary assoclation not incorporated under the name WATER RiGnT!
and style of LOWER HOLLADAY FIELD DITGH, and indi- H SALT LAKE
vidually; JAMES S. MCBETH, CHARLES H. WHITRE, :
ARTIMESIA WHITE, NEWELL K. VHITE and CLARA HARDY, t

Defendants.
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This cause came on for hearing before the court his 9th day of Novem~
ber, A. D. 1922, on the complaint of the plaintiff, and it appharing to the
Court that on motion of the plaintiff sald cause has heretofore been dismissed
as to the defendant, J. S. McBeth, and it appearing to the Court that the de-
fault of the defendants Charles H. White, Artimesia White, Newsll K. white
and Clara Hardy having duly and regularly entered for failure to answer or
-otherwise plead; and, ‘

It is further appearing to the Gourt that Zoella Holladay Jackson has.
been substituted in sald cause for the defendant, Bertha Jasperson, and

It further appearing to the Court that each and all of the other de-
fendants in sald cause having filed stipulations entered into by and between
them and the plaintiff, settling and adjusting the rights betwsen the plaih-
tiff and the said defendants; and evidence having been submitted to the
Court in support of the allegations of plaint&ff's complaint, and the Court
having examined the stipulations filed in said cause hersinbefore referred to,
and the Court now being fully advised in the premises, makes the following:

PINDINGS OF FACT.

1. That the plaintiff is e corporeticn duly organized and existing
under and by virtue of the laws of the State of Utah, and on behalf of approx-
imstely six hundred land owners in the southern part of Utah County, Utah,
controls, operates and maintains what is commonly known as the Strawberry
High Line System.

2. That the defendant, Payson City, 1s a municipal corporation of the
State of Utah, whose duty it is to control, regulate snd distribute a portion
of the water of 8Spring Creek to and among ,it.s_’ inhabitants,

3. That the defendants George Cowan, Francis Wilson,/fvan Wilson,
Lydia Moore, Vina. Mcore, Sarah L. Peery, Clarence Moore, Bert Peery, Jesse
Holladay, Ivan Monk, Hyrum Wilson, Isiah Holladay, Hemry Openshaw, Charles
Howard Holladay, fMary Holladay, Edward L. Perry, Milley G. Grigg, May A.
Holladay, Geneva D. Moore Holladay, and John H. Taylor, Jointly and as
members of a voluntary association not incorporated, under the nams and style
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of Upper Holladay Field Ditch, and individuslly as tenants in common in Upper
Holladay Field Ditch, and in the right to the uase of waters flowing therein,
have voluntarily associated for the purposes of diverting water from Spring
Creek and its sources into the Upper Holladay Field Diteh, and have assumed
the name of Upper Holladay Field Ditch, and are tenants in common in said
ditch and in the right to the use of the waters so diverted therein.

4. That George Cowan, Isiah Holladay, Mary Holladay, Zoella Holladay
Jackson, and Francis Wilson, jointly as members of a voluntary association,
not incorporated, under the name and style of Lowar Holladay Field Ditch,
and individnally as tenants in common in the Lower Holladay Ditch, and in
the right to the use of waters flowing therein, have voluntarily associated
for the purpose of diverting water from Spring Creek and its gources, into the
Lower Holladay Field Ditch, and have assumed the name of Lower Holladay Field
Ditch and are tenants in common in said ditch and to the right to the use of
water 3o diverted therein.

5. That the plaintiff and each of the defendants have an interest in

and a right to the use of the waters of Spring Creek, or its sources, or other
sources tributary thereto.

6, That Spring Creek is a natural drainage channel located in the
southern part of Utah County, approximately tiree miles from Payson City, and
lylng in the trough of the valley between Payson (ity and the West Mountain
situated in the southern part of Utah County. The said Creek consists of
Lthree branches commonly known as the East Branch, the Center Branch ard the
fost Branch. The sald East Branch, has its source in what is commonly krown
a8 Spring Lake and the springs tributary thereto. The Center Branch has its
jource in what is commonly known as the Ellswortl Fond or slough and the drains
nd springs tributary theretp; the said pond being located in the Northwest
juarter, 8ectlon 30, Township 9 South, Range 2 East, Salt Lake Base and Meri-
lian. The sald West Branch of Spring Creek has its source in what is known -
3 the DeGraw Springs and ponds and the bogs and sloughs tributary thereto,
thich DeGraw Springs and ponds and bogs lie in the Northeast quarter of Sec-
ton 25, Township 9 South, Range 1 East, Salt Lake Base and Meridian. The
5ald branches of Spring Creek converge in the Southeast quarter of Section 13,
‘ownghip 9 South, Range 1 East, Salt Lake Base and Meridian, and along their
arious courses from their sources to the aforemaid point of convergence,
hey pass through landa which are more or less water-logged and water seeps
rom the land into the several channels. From the said point of convergence,
pring Creek, flows in one channel northward into Utsh Lake into which lake the
aters of Spring Creek naturally flow unless otherwise diverted. That during
he spring time when there is excess of high water in Payson or Peteetnset
reek, a portion of such excess high water is diverted from said Creek into
ald East Branch of Spring Creek at a point nesr the confluence of its said
ranches, and prior to the distribution of water from the Strawberry Project by
he plaintiff, the said Spring Creek was, after the hgh water season, ordin-
rilly a dry creek bed, except on the west branch thereof. That since the
laintiff began the distribution of irrigation water from the Strawberry
roject to lands adjacent and tributary to Spring Creek, the sald Spring Creek
lows water in all of its branches during the entire season dus to the waste and
eepage water reaching sald Spring Creek from lands that are irrigated from the
anal gystem controlled by the plaintiffs. o

7. That there are apyroximately Ten Thouamd' (10,000) acres of land
rrigated under the system controlled by plaintiff, which are naturally tri-
utary to Spring Creek. : .

‘ 8. That beginning with the lst day of May 1914, the stockholders of
laintiff made certain water right applications to the government of the

nited States far water to irrigate their farms from tha said Strawberry

alley Reclamation Project, a copy of which water right application is hereto
ttached and marked "Exhibit 'A'." That after a certain required number of

ald water right applications had been mads, exeguted and delivered to

he United States Government, the sald United ‘States Government constructed the
aid High Line Canal and lateral system, and the sald United States Government
id nn the 7th day of April, 1916, enter into an contract with the plaintiff,
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with the plaintiff, a copy of which said contrast is attached hervto and made
a part hersof and mared "Exhibit 'B'" and at a later date, to-wit, on the
23rd day of May, 1921, made, executed and delivered to the plaintiff a supple-
mental contract to the above deacribed contract, a copy of which sald supple-
mental contract is hereto attached and mado a parto hereof and marked "Exhibit
’c’ L -

9. That by virtue of sald water right applieaf.iana and said contracts
the plaintiff acquired the right to take, appropriate and use all seepage and
waste water arising on or flowing from lands covered by sald water right appli-
cations, and under and by virtue of sald contracta it becams the duty and is
obligatory dn the part of the plaintiff to take said seepage and waste water
and to diligently take all necessary steps both physical and legal to protect
and secure to the water right aspplicants under the aaid High Line Canal Sys-
tem, the sald waste, seepage and return water, .

10, That the Upper Holladay Field Ditch divartl 'atur from t.ho West
Branch of Spring Creek at a point about 19 chaina North and 183 chains East
of the center of Sectiop 25 township 9 South, Range 1 East, Salt Lake Base and
Meridian, and extends thence eastward approximately one = half mile, at which
point it intersectw the center hollow and diverts water therefrom, and extends
thence eastward approximately one-half mile, but does not reach or divert
water from the sast branch of Spring Creek. That the Iower Holladay Field
Ditch diverts water from the west Branch of 8pring Qreek at a point about 33
chains North and 26 chains East of the center of Section 25 aforssaid, and ex-
tends thence eaatward about 6 chains and thence Northward about one-half mile,
and does not intersect or divert water from t.ho ccnur or Bast Branch of said
Spring Creek. ‘

11, That the rights of the plaintitr and the defendants who are owners
of rights in the Upper or the Lower Holladay Feld Ditch are as stipulated in
the following stipulation between the said parties, That the following named
persons are the owners and the only owngre of the water rights and rights to
the use of the water that flows into or is diverted by the Upper Holladay
Field Ditch, to~wit: George Cowan, Francis Wilson, Ivan Wilson, Lydia Moore,
Vina Moore, Sarah L, Peery, Clarence Moore, Bert Peery, Jesse Hcolladay, Ivan
Monk, Hyrum Wilson, Isiah Holladay, Henry Openshaw, Charles Howard Holladay,
Mary Holladay, E ward L, Peery, Milley G. Origg, John H, Taylor, Mary A, Hollg~
day, Geneva D, Hgore Holladay.

12, That the following named persons are the owners and the only
owners of the water rights and right to the use of the water that flows into
or is diverted by the Lower Holladay Field Ditch, to~wit: GCeorge Cowan, Iuiah
Holladay, Mary Holladay, Francis Wilson, and zoellu Holladay Jackson,

13, That the said defendants are the owners of and in the possession
of the following described tract of land situated in Utah County, State of Utah,
and pa: ticularly described as follows, to-wit: Beginning at a point whifh lies
West 21,77 chaing and south 20.99 chains from the northesat corner of Section
25, Township 9 South, Ran'e 1 East, Salt. Lake’ Base and Meridian; Thence North
65 deg, Bast, 2.9 chaina, thenge North 744 deg, Bast, 2.73 chaina; thence
North 8% deg, East 3.40 chainsj thence North 64% deg, East 1,80 chains; thence
South 1.43 chains; thence East 4.29 chalinsj thence East 1,72 chainsj more or
less to the West Boundary of the lands of Zoella Holladsy Jacksono defendant;
Thence South 4,15 chains to the Southwer' worner of the sald 1anda; thence
South 89 deg. 22 min. East, X 5.45 chains; thence South 89 deg. East, 7.1,
chains; thence South 1 deg. West, 5.60 chalns; thence East along the County
Road, 13.75 chains, more or less, to the Southeast corner of the lands of Hyrum
Wilson, defendant; thence North 75 deg. East along the sald Upper Holladay
Field Ditch, 36.75 chaina, more or leas to the East boundary of the land of
Clarence L, Moore, defendant; thence North 1-3/8 deg. East, 12,06 chaina;
thence Nortj 85 deg. East, 6.13 chainsj thence Nortk.6 deg. West. 2.15 chains}
thence West 12,07 chains more or less to a pointil13,18 chalns east of the aouth-
west corner of the southeast quarter of Section-19, Township 9 South, Range 2
East, Salt lLake Base and Meridian; thence North 1. degs 25 min, East, 6.28 chains;
thence South 55 deg. West, 2.13 chainsj thence:North 7% deg, West, 2.03 chalnsj
thence North 53 deg. West, 2.08 chains; thence North 48 deg., West, 2.22 chainsj
thence North 86 deg. West, 2.98 chains; thence Horth ‘503 deg. West, 2.95 chains;
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thence South 8% deg. West, 1.00 chains; thenge South 33% deg. East, 1.10 chains;
thence South 1~3/4 deg.West, 8.28 chainsj thence North 67 deg. West along said
Spring Creek Channel 10.60 chains; thence North 30 deg. West, along said chan-
nel 6,40 chains; thence North 10 deg. West along said channel 9,00 chains more
or lese to the north boundary of the land of Henry Openshaw, defendant, thence
North 89-3/4 deg. West 2 chains; more or lesa to the northwest corner of the
said lands of Henry Opensahw; thence South 7/8 deg. West 1,.18chains; thence
North 89 deg. 50 min, West 6.34 chalns; thence Nortl 7/8 deg. West 14.22 chaina;
thence North 89-3/i deg. West, 10.26 chains, more or less to the we st boun—
dary of the southwest quarter of Section 19, aforesaid; thence North 89-3/8 deg.
West, 25,05 chains, more or less, to a point 6.66 chains East and 2.70 chains
South 3/4 deg. West and South 89-3/8 deg. East; 8.29 chainas from the northwest
corner of the Southeast quarter of Section 24, Township 9 South, Range 1 East
of Salt L ake Base and Meridianj thence South 4¥3/4 deg. East, 11.66 chains;
thence South 83% deg. East, 4.30 chains, more ar less to the Nartheasé corner
of the lands of John A. Johnsonj thence South 7-3/4 deg, Bast, 7.46 chains;
thence South 9 deg. East, 10.66 chains to the Southwest cormer of the lands of
Mary Holladay, defendant; thence North 69 deg. East along the public road ¢e
4.37 chains, more or lsss, to the west boundary or the lands of George Cowan,
defendant; thence South 1 deg. West, 4.8, chainsj thence North 84~3/L deg.
West 0,13 chains; thence South 1 deg. West, 2.48 chalns; thence West 4.96
chains; thence south 364 deg. West, 7.64 chains; thence south 62% deg. West,
1.80 chains; thence South 27-3/4 deg. West 2,43 chains; thence South 9 deg,
East 1.89 chainaj thence South 45% deg. East, 3.26 chaing; thence South 2 deg.
Bast, 2,90 chains; thence South 19 deg. West 2,60 chains; thense Scuth 17 deg.
East, 2.43 chains to the place of beginning. Excepting from the above the
following described tract of land, beginning 10 chains Bast and 6.95 chaina
North % deg. West of the Southwest corner of the Southwest quarter of Section
19, township 9 South, Range 2 East Salt Lake Base and Meridian; thence North .
1 deg., Wast, 4.76 chains; thence Nortk 88 deg. East, 10.13 chainsj thence
South 1/8 deg. Eaat, 5,13 chainaj thence West 10,10 chains to the place of
beginning, Area 5 acres.

1, . That for more thah thirty years last past, the water from the said
above named ditches has been used and is now being used on the said above
described tract of land and sald water is sppurtensnt to sald land, and it is
stipulated and agreed by the sald parties that the court in sald cause may
enter a decree providing that the said waters shall be perpetually used on
said above described tract of land, or otherwise disposed of as provided
hereinafter, i .

15, That the defendants have and by these presents do hereby relinquish,
tranafer, quit-claim, set over and assign all ‘of their right, title and in-
terest in and to any and all drainage, seepage, percolating or waste water
which arises on or flows from or which shall hersafter arise an a flow from
sald above particularly described land or ditches, to the sgid above named
plaintiff, | U

_ 16, Tt is further stipulated and agreed by and between the partiss
hereto that whenever there is water in the Upper Holladay Field Ditch, which
the owners thersof do not desire to use on their said lands then that portion
of said water which will flow into the Lower Hollsday Field Ditch shall be
permitted so to flow therein, and shall be uged, if desired, by the owners

of the Lower Holladsy Field Ditch, and that portion which will not flow into
sald Lower Holladay Field Ditch shall becames and is: the property of the plain-
tire, - ;

17. ‘It is further stipulated and agreed by and between sald parties
that whenever there is water in the lower Holladay Fisld Ditch, which the
owners thereof do not desire to use, then said water shall becans and is the
property of the plaintiff, and the owners thereof will divert said water
“into the West Branch of Spring Creek. _' '

18, It is further stipulated and agreed betwgen the partiss hereto
that the plaintiff shall and by these presenta does hereby transfer, quit-
claim, set over and assign to the undersigned defendants for their use and
bens fit, all of its right, title, and interest in and to the seepage, drainage,
waste and percolating water arising on and flowing from, or which may hereafter
arise on or flow from the following described tract of land sitauted in Utah fé'
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County, State of Utah, and particularly described as follows, topwit: Beginning
at a point which lies 21.77 chains West end 20.99 chains South of the North-
east corner of Section 25, Township 9 South, Range 1 East, Salt Lake Base
and Meridiany thence West 18.23 chains, more or less, to the West boundary of:
the Northeast quarter of Section 25, aforesaid; thence South 80 chains, more

or less, to the Strawberry High Line Canal, thance Basterly along said canal
98.00 chains, more or less, to the East boundary of the Southwest quarter of
Section 31, Township 9 South, Range 2 East, Salt Lake Base and Meridian, thence
North 105.00 chaine, more or less, to the South boundary of the tract of land
first particularly described above; thence Westerly along the South boundary

of the sald particularly described tract of land to the point of beginning.

19. The respective rights of the plaintiff and thae defendant Payson
City, a municipal corporation, in and to the waters of 8pring Creek as above
described have besn agreed'upon and settled betwesn said parties by stipula-
tion as follows: _ :

(4) It is further stipulated and agreed between the plaintiff and
the said defendant that the defendant, Payson City, a Municipal Corporation,
shall have the right to the use of all waste, seepage, percolating or spring
water aris.ng on or flewing from, or which might or may heresfter arise on or
flow from the following described tract of land situate in Utah County, State
of Utah, to-wit: Begimning at a point which lt:a East 19,97 chains and
South 1-3/8 deg. West, 24.73 chains from the Nbrthwest corner of the Northegst
quarter of Seetlion 30, To:mship 9 South, Range 2 East, Salt Lake Base andg
YMeridian, thence south 9 deg. 30 Min. East to the Strawberry High Line Canalj
thence Northerly and Easterly along said canal ‘to & point straight East from
a point which lies 900 fect South and 850 feet West of the Northeast corner of
Section 30, aforesaid} thence West to said point which lies 900 fest South and
850 fest West of the Northeast corner of Seotion 30, aforesaid; thence South-
westerly to the point of beginning. And the Strawberry High Line Canal Com-
pany hereby quit-claim and release to said Payson City, a municipal corporation,
all its right, title and interest in and to all waste, asepage, drainage, per-
colating or spring water arising on or flowing from the above described tract
of land, o

- (5) It is further stipulated and agreed by and between the parties
hereto that the said Strawberry High Line Canal Gompany, may have the right
to the use of and the said Payson City, a municipal gorporation, does hersby
quit-claim and releass unto the said Strawberry High Line Canal Company, a
corporation, all waste, scepage, drainage, percolating or spring water arising
on ar flowing fram all lands, excepting the lands laat described above which
are tributary to Spring Creek, the East branch of which is a natursl channel
which leads from said Spring Lake, and which Creek is more particularly des-
cribed in paragraph 8 hereof. '

20, That Charles H. White, Artimesia White and Newell K. White are
the owners of land in the Southeast guarter of Section 12, Township 9 South,
Range 1 Bast of the Salt Luke Base and Meridien, and that they are entitled
to use water on sald land from the East Branch of Spring Cpreek ‘as above des-
cribed only, and that thelr water right ie equal to the following, to-wit:
99.44 acre feet of water each year to be diverted by them from Spring Creek
at the following point of diversion: 1350 feet East and 230 feet Norty of the
center of Section 13, Township 9 South, Range 1 East, Salt Lake Base and Meri-
dian. Sald water is to be diverted according to the ‘following scheduls and
in the amount named herein each year and not otherwigei From May lst at
eight o'clock A. M. to May 4th at 12:30 4, M. a three~sagoud foot stream;
from May 10th at 11:30 A. M, to May 13th at.4 A, M., a three second-foot
stream; from May 15th at 3 F. ¥. to May 22nd at 7520 A. M., a three second-
foot streaj from May 28th at 6:30 P. M. to May 3lat at 11 A. M. a three gecond~
foot streag; from June 6th at 10 P.M. to June 9th at 2;30 P, M. a two second-
foot gtream; from June 1l6th at 1:30 A. M. to June 18th at 6:00 P. M, a two
gecond-foot strsam; from June 25th at 4:30 A, M. until-June 27th at 9:00 .M.
a one secand-foot stream; from July 4th at 8:00°A, M. until July 7th at 12:30
A. M. a one-half second-foot stream; from July 13th ‘at 11330 A. M. until July
16th at 4:00 A.M. a one-half second foot stream; from July 22nd at 3.00 P.M.
until July 25th at 7:30 A. U. a one-half second-foot atream, And that the
above water right is for use upon the above desoribed land and is sppurtenant
thereto. ‘ - ‘ v




2l. That Clara Herdy is the owner of land in the Northeast qQuarter of
Section 12, Township 9 South, Range 1 East of. the ‘Salt Lake Base and Meridian,
and is entitled to the use of water on said lands from the East Branch of
Spring Creek as above described only, and that her water right is equal to
the following, to-wit: 13.2 acre feet of water each year;,; said water to be
diverted by her from Spring Creek at the following point of diversion: 1350
feet East and 250 feet North of the center of Section 13 aforesaid. Said
water is to be diverted by Clara Hardy in accordance with the following
schedule in the followirg amounts, each year and not: otherwise: - May 4th at
12:30 A, M. to May 4th at 9 A, M. three gecond-feet: May 13th at 4 A. M. to
May 135h at 12:30 P. M. three second-feet; May 22nd at 7:30 A. M. to May 22nd
at 4 P, M, three second-feet; May 3lst at 11:00 A. M. to May 3lat at 7:30
P. Y. three second-feet; June 9th at 2130 P. U, to June 9th at 11:00 P, .
two second-feet; June 18th at 6:00 P. M, to June 19th at 2:30 A. M.
second feet: June 27th at 9 P. M. to June 28th at 5330 A. 4. one seconmd foot;
July 7th at 12:30 A, M. to July 7th at 9 A. M. one-half second-foot; July
16th at 12:30 P, M. one-half second-foot; July 25th at 7:30 A. M, to July
25th at 4:00 P. M, one-half second-foot; the sald water is appurtemant tc the
above described land and is for use upon the sana, ' ' ‘

22, The Court further finds that the Pplaintiff corporation is the owner
of and has undsr its control ditches, laterals and other irrigation woris suf-
ficlent and adequate for the delivery of wate$ from ‘Spring Cresk and other
sources to the lands of the defendants Charles H. White, Artimesia White ’
Newsll K, White and Clara Hardy, U '

2 23. 'The Gourt further finds that the Plaintiff, the Strawberry High
Line Canal Company, a corporation, is the owner of and entitled to the use of
all of the waters of Spring Creek including all the branches thereof and water
rights heretofore desoribed or which may hereafter be developed, except such
portion of said water as is owned by the deferdants herein as above described
and set forth.

2. The Court finds all of the other allegations in plaintiff's com-
plai;tt. to be true except as hereinabove set forth and provided.

CONCLUSIONS OF LAW

From the foregoing Findings of Fact the Court now concludes:

1. That the partics hereto are entitled to a decres of this Court
quisting and""defining their and each of their respective rights in and to the
waters of Spring Creek as above deacribed and defined and in accordance with
the foregoing Findings of Fact. ' '

2., That the parties hereto are entitled to a decree of this Court |
barring and enjoining each of said partiss from asserting or claiming any
right, title or interest in or to said waters, or the use thereof, to-wit:
of Spring Creek or its sources, different or in addition to said rights as
defined and specified and described above. ‘ '

Let Judgment be entered accordingly,

Dated this l2th day of January. A. D. 1923, ,

ELIAS HANDY,

| J\ldgel.t




