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Kanab City Corporation
Kanab, Utah

s

Gentlenen: REs¢ APPLICATION NO. 24354

This letter will adviss the applicant and protestant under the
above mmbered application of the astion taken by the State Engineer
relative to its approval.

Application No. 24354 was filed in the name of Kanab ity Corpora-
tion in the office of the State Enginesr, November 15, 1952. The appli-
cation proposes to appropriate 10.0 seq.-ft. of water for mmicipal pur-
mufmal&in&nnbnmmmmﬁ.dwnt:mml.
ﬁ.lﬁ&wﬂ.m%%r.&hlgpw,m, 81B4X, The water is
to be conveyed dosm Kanab Canyon a distance of two miles to the Kanadb City
Distribution System where it will be used from Januwary 1 to December 31
for mmioipal pwrposes in Kansb City.

The application was published under Notiece to Water Users in the
Kane County Standard, Kanad, Utah, in five consecutive weekiy issues be-
ginning March 6 and ending April 3, 1953,

On April 28, 1953. Walter B, Hester submitted an affidavit of pro-
test wherein protestant alleged that he is the owner of land situated in
Becs. 19 and 30, 7428, R6W, SLB&M; that a portion of this land is meadow
land, the grasses and shrubs of which are fed by flowing underground watersj
mttmmhbmedatmhmmtmmlyrmthﬂpm- .
posed well of applicant. It is further alleged that protestant and his
predecessors in interest have used this meadow land throughout the year
for grasing cattle and other liveatock for more than 50 years lastpast, It
is further alleged that the well from which spplieant propunwebtmuu

if applicant were permitted to appropruh ntor from its well that pro-
testant would be deprived of his vested diligenae water right for the water-
ing of his meadow land,

On May 29, 1953, applicant submitted an affidavit in answer to pro-
test wherein it is alleged that none of the waters proposed to be developed
and appropriated conmtributes in any manner or fashicn to the growth of
plant life or any of protestant's property, and that it will not interfere
with irrigation or stock watering in any way with protestant's existing
rights, It is further alleged that the water sought to be appropriated
percolates through rock and gravel strusture approximately 50 ft. wnder-
ground, and that it does not seep or diffuse to the surfase in or near pro-
testant's propsrty.



Kanab City Corporation : Janvary 27, 1954

In approving and rejecting applications to appropriate water, the State
Engineer is directed Ly Section 73-3-8, Utah Code Annotated, 1933. In oon-
struing the above statute in the case of Littlo Oottonwood Water Company vs.
Kimball 76 Utah 243, the Suprems Court made the following observations:

"Under the language of the statute it is not
& prerequisite to the approval of an application
that the State Engineer find affirmatively that there is
unappropriated water in the proposed source. The
proposition is stated in the negative, and it 4s
only when there is no wmappropriated water in the
source that the application is to be rejested. Sinoce
the policy of the law is to prevent waste and to pro-
mote the largest beneficisl use of water, new appro-
priations should be favored and not hindered., In
a doubtful case, when the conolusion is not glear,
it 4i» more consistent with sound policy and with the
general scheme of the law to approve the application
and afford the new olaimant the legal status and
the opportunity to proceed in due order of law and
have the disputed questions definitely and au- ,
thoritatively determined rather than to shut off such
determination by the denfsl of his application.”

It appears that there is unsppropriated water in the sourece and that
the approval of this application will not impair existing rights. In view of
the above, Application No. 24354 is approved as of this date, subject to all
prior existing rights - particularly the rights of protestant, and the appli-
cation, so endorsed, is returned to the applicant herewith,
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Any person aggrieved bty this decisfon may within 60 days bring a
aivil action in the District Court far a plenary review thereof, in ascord-
ance with Section 73-3-14, Utah Code Amnotated, 1953.

Yours tmily,

Joseph M. Traay
STATE ENGINEER,

JN/ig
Encs Application No. 2438k
eo - ¥Mr. Valter B, Hester

o/o leRoy H. Cox, Attorney
8t. George, Utah



