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I,IR. FOTHERINGHAI'I:

I AI'I HERET.IITH SUB}'IITTING ADDITIONAL INFORFIATION AND

STATEMENTS CONCERNING THE AtrTUAL AND HISTORIC USE OF ]'IATER ON OUR

PORTAEE CANYON RANCH PROPERTY. THIS CHANGE IS PRECIPITATED BY

THE ERROR ON THE ORIGINAL DOCUMENT SUBI'IITTED ON t'lAY 5' 1988, "6.
POINT(S} OF RETURN" !.IE HAD ERRONEOUSLY SHOhIN A .OE AND I'IE HAD

HEANT TO SHOtf A .eO.

THE ATTAtrHED DOCUMENTS FULLY SUPPORT THIS POSITION AND SHOI'I

THAT IN FACT A HISTORICAL USE CAN BE PROVEN' NOT ONLY THRU THE
ORIEINAL I.IARRANTY DEED ISSUED BY THE FEDERAL GOVERNI'IENT IN 1899I
BUT THRU STATEI'IENTS i'IADE EVEN BY THE PRESIDENT TTF THE PORTAGE

IRRIGATION COFIPANY. THE DOCUT'IENTS ARE AS FOLLO]{s:

1. LTR DTD AUG 30, 19BB FROT'I H, BYRON HALL, GRANDSON OF THE

ORIGINAL LAND OI.INERS. THE PERTINENT STATE}'IENTS FROI'I THAT
LTR CLEARLY SHOT.I THAT A LIVESTOCK I^IATERING RI6HT IN FACT

EX ISTS.

"THE HALL FAI'IILY RAN HORSES AND CATTLE ON THAT PROPERTY
FROM THE TI},IE IT I.IAS HOT'IESTEADED, I.'ITH UNLIFIITED ACCESS
TO THE STREAI'I TO I.IATER THE STOCK. CATTLE ]'IOULD BE
TURNED ON THE LAND AFTER HARVEST AND EARLY IN THE
SPRING BEFORE IT I"IA5 PLOI.IED."

ADDITIONALLY THIS STATEI'IENT ALSO CLEARLY SHOI'IS THAT THE
sTREAt'l t"fAS BEING USED TO IRRIGATE CERTAIN FIELDS' AS NOT

0NLY DOES THE WORD HARVEST RELATE TO CULT MTED CROPS ' BUT
THE REASON FOR PLOI.IINC IS ALSO SYNONYI'IOUS T'IITH CONVENTIONAL
FARI',IING I.IETHODS WHICH INCLUDES THE USE OF A WATER SOURCE

I^IHEN PRESENT. T.IE ARE PHOTOGRAPHING SOI'IE OF THE VESTIGIAL
DIVERSIONS T.IHICH ARE STILL VISIBLE AS I"IELL AS THE DITCHES
THAT I.IERE USED TO I'IOVE THE T.IATER ON THE PARTICULAR FIELDS-

I HAVE ALSO ATTACHED COPIES OF PARTIAL STATEMENTS }4ADE

BY l.lR. HYNN JOHN, THE trURRENT PRESIDENT OF THE PORTACE

IRRIEATION COMPANY, DURING HIS DEPOSITION TAKEN ON JULY 14'
19AA. CERTAIN OF HIS STATEI'IENTs UNDER OATH SPECIFICALLY
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RELATE TO THE HISTORICAL USES. THE STATE}'IENTS ARE AS
FOLLO!.IS:

PACE I. CERTIFICATE OF trOPY (DEPOSITION OF I.IYNN JOHN)
PAGE E. APPEARANCES (SHEET FROi'I DEPOSITION
SHOT^IING THOSE PRESENT AS T.IITNESSES TO THE STATEI'IENTs.
PAGE 3- (DOCUI'IENT PAGE 3A FROI'I DEPOSITION)

LINE P5: "NO, IT l.fASN'T BECAUSE I CUT 6RAIN
OFF OF THIS FOR TEN YEARS. " T.IHILE THE TII'IE PERIOD DOES
NOT AUALIFY FOR THE DILIGENCE USE PRIOR TO 1903, THIS
IN FACT SHOT.IS THAT CULTIVATION ACTUALLY TOOK PLACE FROM
THE DATE OF THE ORIGINAL HOI'IESTEAD UNTIL THE PRESENT.

PAGE 4- (DOCUFIENT PAGE 34 FROI'{ DEPOSITION)
LINE 4: 'FROM lgOO UNTIL I'IAYBE THE LAST TEN

YEARS. " THIS STATE''IENT RELATES TO THE FACT THAT THE
IRRIGATION COI{PANY T"IAS CLAII'IING THAT THEY HAD KEPT THE
DITCH CLEAN, t"fHICH ACAIN CLEARLY DETIONSTRATES THAT THE
I.IATER T.IA5 PRESENT ON THE RANCH PROPERTY AND BEING
UTILIZED.

PA6E 5. (DOCUMENT PAGE 44 FROI'I DEPOSITION)
LINES ?-13: "YES THE HALL BROTHERS DIVERTED

IT HERE, AND THEV DIVERTED HERE (REFERRING TO 
''IAP),AND THE I.IATER DID NOT GET BACK HERE FOR THE NEXT PEOPLE

TO USE. AND AS A RESULT THE BOARD OF DIRECTORS I^IERE

FACED I.IITH LAWSUITS. AND THEY FINALLY AGREED THAT IT
}.IOULD NOT BE DIVERTED ABOVE THIS POINT RATHER THAN HAVE
g;UITs; I.'ITH THE PEOPLE DOI"IN HERE THAT WERE NOT GETTING
THE WATER BACK. " THIS STATET'IENT CLEARLY INDICATES
THAT THE WATER T.IAS BEING USED AT A VERY EARLY DATE ON

THE RANCH, EVEN THOUGH THERE t^lAS A DISPUTE AS TO IIHERE
IT COULD BE USED, NOTHINB IS IN THE RECORD IIHERE
PORTAGE IRRIGATION HAD ANY FIORE THAN A "BLUFF OR

INTIMIDATION'' TYPE USE OF THE T"'ATER COI'IMONLY REFERRED
TO AS A USE BY ADVER5E POSSESSION.

IN A FURTHER STATEI'IENT BY THE PORTAGE
IRRIGATION COI'IPANY PRESIDENT HE STATES THAT THIS BY-LA|'"I
CHANGE TOOK PLACE IN 19OA. HHETHER BY ACTUAL BY-LAW OR

PERCE MD AGREEI IENT , AGA I N TH I S STATEI'IENT CLEARLY
DEMONSTRATES THAT THE T"IATER T.IAS; BEING DIVERTED AND USED
ON THE PROPERTY NOhI OI.INED.

FROI"I DEPOSITION)
,rQ.l

(WENDALL HALL} SAYING ANYTHING
(OF) PORTAGE IRRIGATION DITCH?

IIAI" (T"IYNN JOHN, PRESIDENT OF IRRIGATION CO') YEs;.
HE REFERRED TO IT. IIHEN HE SAID ALL SUI1MER LONE' HE WAS

REFERRING TO WHERE THEIR CATTLE RANGE IS IN THE SUT'II'IER

BECAUSE THE GROUND MR. CHRISTENSEN HAS ]^fAS IN CROPs,
AND IT T"IAS NOT PASTURED DURING THOSE--"

PAGE 6 (DOCUI'IENT PAGE 50
LINES 14-I9: . DO YOU RECALL HII'I

ABOUT STOCK T.IATERINE OUT
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AGAINT THE FACT RET'IAINS THAT THE ACREAGE IN THE
CANYON I"IAS PLANTED IN CROPS. IT IS NEITHER BELIEVABLE
NOR CONCEIVABLE THAT AVAILABLE !.IATER 1'IAS NOT USED ]'IHEN

IT RAN FREELY THRU THE CROP AREA.

BOTH THE LETTERS FROT'I THE GRANDSON OF THE EARLIEST
OIfNERS CLEARLY CONFIRT'IS THAT tfATER WAS UTILIZED ON THE PROPERTY'
AND THE DEPOSITION OF THE CURRENT PRESIDENT OF THE IRRIGATION
COI.IPANY CONFIRI'IS THE HISTBRICAL USE.

MOST I},IPORTANT, IS THE DEED ISSUED BV THE UNITED
sTATEs oF AI.IERICAN TO THE ORIGINAL HOFIESTEADERS' THE LANDS I.IERE

HOMESTEADED AND SUBSEOUENTLY DEEDED IN STRICT ACCORDANCE ]'IITH THE
HOI'fESTEAD ACT OF tlAY ?O, la6?. THE HOI'IESTEAD CERTIFICATE IS
PRIT,IA FACIA EVIDENCE OF FULL CONCURRENCE T"IITH THE PERTINENT LA].I'
AND IN FACT CLEARLY TRANSFERS ALL I.IATER RIGHTS APPURTENANT TO THE

LANDS INVOLVED. THE DATE OF THAT HOHESTEAD CERTIFICATE BEINEi THE

3OTH DAy OF SEPTEmBER, 1999. IT NEEDS TO BE POINTED OUT THAT

UNDER THE HOttESTEAn ACf OF 146e, PART CIF THE CRITERIA FOR

ASSI6N'.IENT OF THE LANDS T.IAS THE DEVELOPI'IENT OF A T'IATER SOURCE AND

THE PLANTING OF CROPs, ETC. THIS FACT CANNOT BE REFUTED' AND IS
II.IPORTANT BECAUSE IT DEMONSTRATES A CLEAR USAGE OF THE WATERS

I.IITHIN THE CANYON. IT WAS THE WATER THAT T4ADE THE GROUNDS

HABITABLE AND THE REASON THAT THE HOMESTEADERS T'IENT INTO THAT

AREA IN THE FIRST PLACE.

CONCLU5ION: NOT ONLY DOES CLEAR EVIDENCE EXIST THAT THE

WATER WAS USED AS A BASIS FOR SECURING A HOIIESTEAD CERTIFICATE OF

otfNERsHIp, BUT THAT THIS t"fAs DONE PRIOR TO THE 1903 DATE' AFTER

I"IHICH T.IATER [.IAS OBTAINED ONLY THROUGH APPLICATION TO THE STATE
ENGINEER.

THE FAI.IILY }{EI'IBERS RELATED TO THE ORIEINAL HOI"IESTEADERS

CLEARLY STATE THAT THE !.IATER WAS USED FOR BOTH CROPS AND

LIVESTOCK.

THE PRESIDENT OF THE HOSTILE IRRIEATION CO}'IPANY ALSO

CONFIR},IS THROUGH HIs OWN T'IIS-GUIDED TESTIT'IONY THAT IN FACT THE

I.IATER T"IA5 UTILTZED ON THE PROPERTY.

yEs, THIS tfATER HAS BEEN THE CENTER OF FIUCH CONTROVERSY OVER

THE LAST 1OO YEARS, BUT PERSONALITIES ASIDE' THE ACREAGE

CURRENTLY OPERATED HAS A VALID CLAII'I TO A CERTAIN PORTION OF THE

WATERS WITHTN P0RTAGE CANYON, REGARDLESS OF THE FEELINGS OF

CERTAIN TEHBERS OF THE HOSTILE AND COI'IPLETING IRRIGATION COI'IPANY'

RIGiHTS THAT ARE JUST AS VALID AS THE HISTORIC USE THAT SOME OF

THE SHAREHOLDERS OF THE PORTAGE IRRIGATION COI'IPANY CAN

DEF1ONSTRATE.

ADDITIONAL DATA T.IILL BE PRESENTED IN THE NEAR FUTURE FURTHER
SUPPORTING THE DILIGENCE CLAIM. SINCE ALL OF THE EVIDENCE AND

DOCUI.IENTATION SUBIIITTED TO DATE IS BASED UPON ACTUAL FACT'
LVf OETCE, TESTI;4ONY, ETC., IT I5 EXPECTED THAT ANY COMPETING

DILIGENCE CLAIHS SUBI'IIT T'IORE THAN JUST STATEI'IENTS THAT 'THE
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STATE ENGINEER GRANTED US ALL OF THE I.IATER IN PORTAGE CANYON. "

IT IS EXPECTED AND DEFIANDED THAT NOT ONLY OI.INERSHIP OF
CERTAIN LANDS EE PROVIDED. BUT ACTUAL PROOF OF CONTINUOUS USE,
ETC., BE CLEARLY DEHONSTRATED AS HE HAVE BEEN FORCED TO SUPPLY.
LANDS IN PROXII'IITY CANNOT BE INCLUDED T.IHEN IT CAN BE CLEARLV
DET'IONSTRATED THAT I"IATERS FROM THE PORTAGE CANYON SOURCE HAVE
NEVER T.IATERED SAID LANDS OR BEEN USED ON THOSE LANDS-

SINCE NO ONE DISPUTES THE FACT THAT THE "CREEK'' T^IAS PRESENT
I.IHEN THE FIRST SETTLERS ARRIVED, IT IS VERY CLEAR THAT THE
GROUNDS IN THE PORTAGE CANYON HAVE BENEFITED GREATLY FROI"I T^IATERS

PERCOLATING DOI"IN INTO THE SOIL AS THE SPRING T.IATER COURSES THRU
THE PROPERTV IN SUESTION. A DILIGENCE CLAII'I IS THEREFORE LEVIED
AGAINST ALL SUCH I.IATERS PERCOLATING INTO THE SOILS ON THE RANCH.

THE DETERT'IINATION OF THESE I.IATERS CAN BE DETERMINED ONLY BY
THE COI"IPLETE GATHERING OF ALL OF THE T.IATERS EI'IANATING I'IITHIN THE
cANyoN, AND ALL HATER FLOt"t ABOVE THE APPROXII'IATE .68 CFs TO 1.O
CFS I"IOULD BE THE T.IATERS THAT HAD HERETOFORE "PERCOLATED" INTO THE
SOIL. A CLAII'I IS THEREFORE MADE FOR ANY VOLUI'IE OF FLOT'I BEYOND
THAT AIIOUNT, AS WELL AS A PORTION OF THAT SAME .68 - 1.O CFS THAT
LEAVES THE PROPERTY, A5 T.IE HAVE NOT BE ABLE TO FULLY UTILIZE THE
HISTORIC USE DUE TO THE CONTINUAL LITIEATION AND THREATS i'IADE BY
THE IRRIEATION COI.IPANY. IT IS ALSO BROUGHT TO THE ATTENTION OF
THE STATE ENGINEER, THAT THIS APPLICANT OT.INS ADDITIONAL SHARES IN
THE PORTAGE IRRIGATION COHPANY, AND HOULD ALSO BE ENTTTLED TO USE
THAT PERCENTAGE OT.INERSHIP !.IITHIN THE 'IRRIGATION DISTRICT".

THE PREVIOUS PROBLEI'I OF FLOI.I AT THE NEXT HEADGATE IS A
I.IANAGEI.IENT PROBLE}{ THAT CAN BE EASILY OVERCOT1E BY THE PRESENT
MANAGEI'IENT OF THE IRRIGATION CO}'IPANY, BUT INSTEAD REMAINS A
PROBLE}I THAT THEY HAVE REFUSED TO ADDRESS. IN THIS I"{ODERN ERA OF
iot'tputERs, ETc., rr t"touLD BE A vERy EAsY DETERMTNATT0N To I'IAKE
CONCERNING THE HOURS OF USE TO INSURE THAT ALL I"ITIULD RECEIVE
THEIR FAIR SHARE OF THE FLOT"I OF THE AVAILABLE I'IATERS.

CC: DONALD 1'1. I"fIEGAND


