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DISIRIBINION OT WAIEN ON INDIAN RESERVASXOE

The tllatrlbutlon of the watere of the Duchesne and Ulntab rlvenr bge

bcou a aouroo of oontroverey for npry ysra beoauae guoh wat€ae travergc thc

Ulntah Indlan reeerratlon and hnve been approprlated by botb whlte men and

Indlana. llhe Indlan 9enloe oontende ttnt the State Englneer has no rlght to

aaltdsgcr water on the Indlan rceervatton approDrlatcd and usell by Inillane,

antl thc whltc Ecn, on the other hanil, have becn uryltllne to pemlt the Inrttan

Serrrloe to tllgtrlbutc the ratcr to tba.

llaly of thc rleltg of both whlte non and lDdlans have been decraed by

the Unltcd Statss Distrlct Court, and for a few years a Watcr OomlsgloDer aB-

polntcd by the cou't wae ln oharge of tllstrlbutlmo qhle adelnletratlve taEk

provetl to be rrndrrfy burdeneome to the courb and wag dlecontlmredq The State h-

glneer untlerBook to aplnlnt a Water Cormlegloner to atlnlnlster the water, but be-

cauE€ of tbe conterrtlon of tho Indlan Servlce tbat he had, no authorlty to act,

the Cormlasloue oould not functlon satlsfactorlly antl that arrangertent wae dle-

contlnued.

Thls gltuatlon squarely preeerts the queetlon as to whetber the State or
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Rcdcral Coyeruent has the power to dlstrlbute to approprlators ratcrE on Indle

reoeryattone whloh have been approprlated by both rhttc m6 and lnillana.

epeoifloal\y, bas the Indlan Scrvlse or the Statc Englncer tbc rlebt to distrlhrte

tho ratere of the Ulntah antl Drohegnc rlvers?

llbe ultlnate pnobla le one of eoverclenty and ltg solutlon nugt be found

ln the Unltcd Statca Coactltuttoa, tbe Utah hrbllng Aot, thc fcoutlve Ordcre,

.ndl Acta of Oongrccs D€htlvc to.tb establleb.d of thc UlntaD, Indlan tegoriEr

tlon and tbe ecvcral Aotc Of 0On€roao rchtlng to tho aypropclatlon and uac of

rate ln tbc arl0 atatca.

Tho Conrtttutlo of tic Itnltcd Satcg la aa lnstnuent of grafr. ltc

orlglnal 13 gtatce 8Fift€A to the led.ral Gloyermont orrfy tboet Dores as a soyoF

elgu rhloh a!6 orlrloealy mcntloncd la the Oonetltutlon or rblob rnay be reaeonably

lnpltcd. ALL other pdoro rere reecred by the eoveml etatea, and ln gencrrl

lt nay be sald that oubJect to the porers Brlrtod to tbe Fcderal (bvermont thc

etatee havo aLL ptrlas and rigbta of e eoverelgn oy6t Ilrqprrty rlth!.n thelr bgund-

a!1e8. lthen Utab rae admltted to the UnloD lt asrtrnotl tbe eane etstua lusofar aa

the reeorTatlon of sovenclgn power m,s oonoern,sll ae the orlg{nql 13 etatee. frtril

v, Raoe Eorae, 163 u. g. 5ofr 4I L. d. zJ+L, 16 gup. cB. I(116.

fte habltng Aot, Scotlon 4, Drcvldcs:
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(Coey,r'l' t!@ Revlsedl Statutee of lltah, 19331

llhe habllng Act requlred tbe people of tha propeed State of Utah to

dleclalu arl rlght and tltle to rlrnda lylne wlthln tlr aald llnltr (boundartee

of the Statc) owaed or heldl bry ary Indlan or Indlan trlbea antt thet rutll the

tltle thereto abaLl havo been extlngulahed by thc llnlted Statea, tbe eane sball

bo aad rqaln eubJeot to tbe dleposltlon of tbe Unlted Statee, nnd aald Indlan

In"{ls shall re'nalu under the absolute Jur!,adlotlon and oontr.ol of the Congrcea

of the Unlted Statoa.r lhesc oondltlors ara nct by Ar.Clolo III' Seoonlt Edltlon,

of tlrc Coastltutlon of Ut€.b, ln S,lob thc ldmtloal laneusgp of tbe nnabllng Aot

te ugedr It wLLL be notlocd that thorc la no laagilaep la clther thc nnabllng

Aot or the Oongtltutlon of Utah by rhloh tbe pou to rceulatc the use of ard

dlstllbute the waterg foundl wltbfir tho borndarica of tbo Btatc of Vta.h ls re-

Eervod to the Unltcdl States or granted by tbe people of the Stato of Utah to tbe

Unlted Statce, and lt r1l1 aleo be notlced that the Constltutlon of the Unlted

Stateg oontalns no erDrcsr gralt by the State of the eoverelgn rlebt to control

the clletrlbutlon of watere vltbln the bourdarleg of the State of Utah. Tho

ouly otber sourcc of goyorelgn pmor ln the Unltetl Statee mrrltl be Aotg of Con-

grese enaoted before Utab bcoane a gtate provldlng for the regflatton ln thc

Unltoll Statea of eoverclgn Dower over the dlstrlbutton ard ontrol of water wltbln
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tbe bountlarlce of fndlan resenratlona or ln Ereoutlve Orqclere regerylng euoh

porrer. Lct us eranlno the varloue Sceoutlve Orrdtos anal Acte of Congreee relat-

tng to the Ulntah Intllan reperyatlon. followlng are the proolanatlons estab-

llehlng the ulntah reservatlon and the unomlnhgre reeervatlon!

(Copy n2n,

Thee have been seyeral Aota of 0ongrese reratlng to tbe uinta-b, rnttlan

reservattoa ln whleh water and water rlghts are meutloncd, In the aot of llarch

3t L9O5, Chapter U?9. 33 Stat. IO4B, it provldea:

(cogJ' frq B. 146)

llhe aot of June 2Ir 1906r % }tat. J2J, (fapnler on Indlan Affalra, vol.
213

3t D. lifl), grovldtce for the oonstructlon of an lrrlgatlon eysten to ir.rlgate tb.e

^llotted lands of the Indlane on the Ulntah ladlan rcagrvatloB aB t:ollorol

(Copy flon whlte paper)

The rlght of the State of Utah to control the alproprlatlon ad uee of

watets on the Ulntab Intllan reservatlon ls furbher rccognlzed in the Act of l[arch

3, L9c9, ohapter 263, j5 stat. ?sf, (Kappler or rndlan affalre, vor. 3. p. 4r9);

(cowl

llhe followlug coment of the Unlted. Statee Suprane Court ln the caao of

Callfornla-Oregon Pornrer ConpsDy yr Beaver Portland Cennent Cunlnny, _U.S._l

p. 900i p. 9Ol. )
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Jl gup. ot. 725t '79 L, &. L3rq olcarly lndt,oates thd thc State of Utah bae

thc porer to oontlptr tho aypmprtatlon and dlstrlbutlon of mtu upon the Utntah

Indlan rcrenatlon bcoaugt of ths prcvtalonr of the Aote of ooDgtcat quoted 11.o

abovet

(Oopy f,ootnotc, D. 73L nd 73Zl

Aftcr aa exhawtlvc rwta of thc eevoral Aote of Congreeo tM tg66 to

lS/? relatlne t,o the a1prolnlatlon and uae of rater on tbo yrbllo abnal\ tnolud-

lng tbo Aotg of 1866, l&l0r ard thr Ibs€rt Land Aotr tbc UnlteO Btrtca $rproc

0ourt oonolud,cdl

(cory p, ?3Ll

In vler of tbe lsglobtlvc ad Jrrdlolal rcoognltlon of thc fast tbat mter

on thc publlo hDat ad tbc prrbllo la!d, ltsclf are ercata c and. duetloot and havc

bccn scvecd fion ore enothe by varlous Aotg ef ooagrcaa, I scs lltu,c ncrlt to

thc GntGntlon thd whcn thc Ulntah aad Uuoupolgta Inrllan reserratlor6 rer€ cB-

tabllehcd tbat tbc sovcrclgn Dowllr ovcr thc approplatlon and dlatrlbgtlon of waters

on reeenatlone wag wlthilrrya by thc Unltsd Steteg Govcrmcnt elther by the fcqr-

ttvc orroers oreatlng roematlors or by thc Ihabung Aot or aubsequent leglslatlon.

Suob a oomoluslon le rtrongly eupprted by tbe erDres! reoognltlon of tbc r.tgbt of

State control ln tbe Astsof trune 2I, 1906 and llar.ob \ LW provldlng for tbe
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approprlatlon and control of water on ttre Ulqtab reeervatlon under the laws of

the State of Utab.

lbere have been eeveral tleclelons of tie t'edetal CourdB inordlng oue by

the Un!.ted, States Supnoc Court whLoh at flret blush worrltl appear to be oontrarSr

to thls oonoluelon; th€r arel Wlnts8 vr Unlted statea, 20? U.s. :)6l+, 2g supr ct.

n?, 52 Lid. 3401 Ualted Statee v. Walker Rlver Imtgetlon Dlatrlat, lO/+ xlrd. (2d)

3%t lntted Statea v. Whans, 196 U.B. 37Ir 25 Srp, Clu. 662, tr9 L. ed. IOg!; Skem

v. Unlteil Etatea, 4j ta6.. 9!,t

rlhe oaee of vllntes v. Udtedl statea, suDra, ls the loadllng caBoo

It le not ln polnt on the questlon now under dlscusslon for the rsaeon

that lt lnvolved the onstrlotloa of a treaty wlth the ludlane under whloh the Tt.

Boln'p Indlan reaervatlon wa6 establtshed. It ras a gult broll8ht to rreetraln tlln-

tcrs an'l otho whtte men frm conetnrotlng dens ln the ullk rlver ln llontana whlch

would lnevent the vater of the rlvsr fro flowlng lnto the :reeervatlou. rbg unltod

states $rproc Court held, that bo|l although there ls no 66pregs reeerratlon ln the

treaty of natar rlgbte ths rndlane dld not rntenrt to oonvqr anch rrgbte to the

Governnentr The court gald:

(Copy l}o flle, p. 136)

As etateal abovc, tbe Ulutah and Uncoulnhgre fndlan resewatlons uere created.
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by Ereottlvc 0rdltr and thug tbere ls no trcaty rlth the lntatton to conatruc, ard.

furbhsrnore by a serloc of Aots oE Ooneresa, tho aovcrelgn pilct of thc $tate of

Ittah to eontrgl tb,o alElloprlattou of water fc aD h-lgatlon Eyst@ sondrrrotcd on

tbc rpe.tratlq aan ttc oporatlon of the syeto lnoludtng the dlatr.tbutlon of nter

thomflm haa beon rcoognlred. In none of thc oaecg clted abovc bae the gongteeo

ln the sane lanB.r reo€alzoit ttrc aoycrotrglr rtebt of thc Statc to ootrcl t,he uac

an0 aplrolxlat!,on of mtcrr

Dre Sqno Cotut of tbe Statc of Utab ln tbe oaac of Smrds yr f,eagher,

37 V. A2t 2l.Bt 106 hc. llgr efflrldX tbc agroml W thc statc bsln e of an

ABplloatlon to appvprlatc -tG oD ar Inillan rcscnrtloe The court aaldr

(0o1y fton fllcl p. L34 a'e 135.)

!!he ctatutce of tbe gtatr of Utqb (Rcvleod Ftatutm of Utah, Lg33t Tttlc

l0O, ae ansrdod) nrtborlloo tbc Statc bglncc to a(blntgtor all of tbe ratano ln

thc 9tatc Fnd ln!'bloutar\y the meesurm,cut. appoprlatlon, apportlousnt, and dlg-

trlbutlon thosofr lhcre at€ no exoegttors to tho gencral rtatutc rfrlah rcrrlll dery

the Statc 1:nghsc tbc rleht and the authorlty to alhrrnleter urtetg on InitUB rc|g-

matlone or to treet thq ln ary reapeot tllffeent firm raters Or Dubllo dmala o!

prlvate lonig. As statcd abovo, cour of, the rlgbta qrc lborecd by the Dlgtrlst
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Ootrrt of tbe Untted Statcg ln tho Dletrlot of Utah ln the caao of Unltod States

v'r Oedar Yler Imlgatlon OoDDEly d al. frE deorae provlded speatflcal.ly for the

aDltoltrtnont of a Water Cornn{ortonc to dllstrlbute t,b,e mtera of the Ulntah rlvu

and ltg trtbuterlcar lhe alryolntnent ef s Qomrr srlone by the aogrt does nd

deprlve tho State rhglnor ol the dgbt to aXrpobt a Water Oorrmlacloncc. ln the

Dalnq and for thc purlnaea provtdGd W Seotlon IOSFI, Revtgoal Statutea of Utah,

L93\ as amodod. Thla bao bccn s hcld la ths oaac of 0elahqlX v. grlskgon, O U.

265. Thc ourt ln oonsidGhg Sootlols f,! nnd 6lo ot lhagter 6f, Iane of Utatr, t9I9,

whlob havc not bcen $rbstal$lafly shrngcd by tbe reoont oodlfleatlon, eal4r

(cow IIu tlt,er D. 2)

0omursI0!

fre State of Utah bas thc ooverelgn rlgbt, by approprlate leglelatlon, to

provlde for tbe dlstrlbutlon aad oontrol of rater upn Indlan rpeerratlons wlthln

lte bolrnatarlcs fc tbe reeson tbat suoh soverelgnty lg ar lnotdot of rd atatehood

and hag not by the Oongtltutlon of tbe Utrlted statc! or by the Strtc Constltutlon

been graate{ to the Unlted Stateg 0wement. hrrthel@re, tbe Unltoaf Btatec ooverrr-

mut has iry setcnl AotE of Oongreea erpreealy reoognlaad the sov€rctenty of tho

9tatc of Wah over nater on thc Ulntah Indtlaa reswatlon and bag ln the Aot of Juac

21, 1906 expreesly provtded that lglestlon sSrstc,nn eonstruoted on the Ulntah Sdlal
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tctllFrtlB l.hll D. nnttfiotrl a'd csl.t.a rd bold qsl .DEs.d, rli Eto.

tn trdlc appqrl,etal udo tbr trrr of tho etrtr ol utrhrr

8bo 9trtr btlarer rr tbr stottrr offioc ohalE 0 rlth tbr &ty of

rilrlnlrtrlne tbr ntrrr of thc 8trtc1 tnolu0lne tho Clrtrlbutlcu tbcrofl h;;

ruthmlty to anpotat e urtrr cclaflctrcr yrnruan! to trbo rnr of tbr gtrtc et

Ut b to dtrtrtht" tb. fttirr DrfEdlg to In0lrlr u nl,I ra te rhlta ro ftro

rlvnr mil othc nrtunl rf,tloo. oD tua ulood trnlu ror*lrttou tctbf eplurolxla-

tQil tbmaCfr Thc Otatr hgttrra', of ccllr, blr rl rn![mtty olul or trrt,croet

18 3bo tllrtllbutte d rrtc mg tbr lailanr fin t&olr tptrrto erarlrl {ltob6,

aaA dhe dlvdllg rolbr hO lac riltr rttb ttrr. In8lu g*rllt, ar nrr.vl0ro

br ustt.{ 8tat . 0o0o rudetelr Eltlc err l.ottc 39.
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