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This action is one in contribution pursuant to Scc. L3, Chap.
67, Laws Utah, -191-9. The plaintiff. tl-e defend.ants, ana one other
are tenants in common of certain wrrter rights in Box Eld.er Creek and-
th9 ir'rigation aitches thrcugh which said. lvater is conveycri.. The
trial court fouitd. tha,t by a formar jud-gment, lvhich is now final, de-
fend-ants !'Jero d.ecreed^ to bc owners of a cer'tain portion of the waters
of saltl stream, ancl interested. in the oitches ano canal-s through
which it is conveyed-, and by reason thereof vuere obiigated. to pay
one-fifth of th; cperu.ting ex,cense of the cost of maintaining and
operatlng lvirat is calied. tlie South dltch from Brigham cernetei.y tothe southern terminus theleof . []:r,is ciltch is a part of thc sy-stcmof ir'rigaticn .{itches ovvned. by the parties above mentioneo. as ten-
a.nts In comrnon, rnd. is tiie only oitch on rvirich it is rlleged. neces-sary expenseE llere incur'rcd. for ma.intenance a.n( opuration C.uring theyears 1923, l.924 i;nd. L9il:5. Jucigrnent irc.s renclercci. in flvor of plain-
t-i €+.VTII'

Cases involving tkre same water rights end irrigation systemhave bcen befor e this court in f homas v. per.ry rr.rig::.tion c6., 6zutah 490, 227 Pac. 268, and. also Thomas v. lisil'ict court, o6 utah300, 2tE Ptc. dd8,

Appell'ants aro met at ];l:e threshhold. rrith a notion to striketl'e bill of exceptions for the I'cason that no ord.er extenti.lng ii*ufor preparing, serving ancj. filin.e such bill- is founcl in the Eiff ofcxceptions. In str-priol-t of tlie rnotion L eslond-ents cite Ukon liater Co.8. Sincc the citecl case lvas oe-
rationr settlement and. the sign-
686?r provlding. iuhat constitutes

Chaps: SL anci 52, laws Utah LC)Z5j-t appcars there !!as no notice oftrial_. ser,vud. upon appellants;
ed. vui_tir t!" Clerk, after service,
appeal. The requirements of the
thus met. The motion to strike

Io the cornplaint ciefend.ants int;rposed- a clemur.rer, ur.ging se-vcral ground.s, includ.ing thc one that -the compJ-aint d.io not statefe,cts sufficient to coriiti tute a cause of .1ction. Failur,e of thccour't to sustain tli.e d.emu-,'rcr is urged. as cr.r.or. The cornplaint liure
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charged.. To support thls contention appellants cite 'i ' l'{est Union
Canal Co. vr ift'oinfey, 64 Utah 7?, ZZB-iac. I99. The court rightly
refus,,'d. to ad.mit thi! agreement for the reason that neither of the
appellants, nor, so far as d.isclosed. in the record-, their pred-eces-
sois in interest, vrere parties to such agreement.

It ls urged. by appellants that no benefits are shovln to them by
reason of the work on tfris d.itch. Tho record., horvever, d.iscloses
that oefend.ants own the water rlght alleged., that the water i s taken
to their farms through the South-d.itoh, tnat water was available to
them d.r,rring the years ln controversy and. water tlckets wefe issued' to
them try the watei master, In addition to the work d,one by plalntiffs'
d.efend.ants d.id, work upon the South d.itsh and. received. credit there_-
forg, This work actui"tty benefitb6,r,. the d.itch, and. mad.e it possible
for d.efond.ants to convey water to which they were/'entltled.'

Several asslgnments are mad.e on account of refusal of the cor:rt
to ad,mit tostlmoni to the effect that defend-ants were d.eprlved. of
the use of their iater d.uring a part or all of the lrrigation season
of the years in question. The cor:rt sustal4ei objectlons to this
testimoiry on the ground. that it was immaterial. [he theory of the
complaint, was that d-efends,nts orrrned. and. were entltled. to the use of
a c-ertain definite share of the lvater tbleretofore ad.jud.ioated. to
them, and. that they urere chargel withthe cost of their portion of
maintenance of tne- d.iteh because of their ot'rnership of the water.
The complalnt alleged. ownership. The am,swer d.enied the allegation
although ono of the affirmative d.efenses set up in the answer wa{l
tl'at tire d.efend.ants performed. a1I the labor necessary to be d.one tlpa
on the d.itoh in question and. ,vere therefore ciischeirged- from any fur-
ther obligation. It was proven by tlie testimony of both plarintiff
and. d.efend.antsthat the d.efend-ants were the owners of the water whicht
lt is alleged. in the complaint, they owned.. There lvas nothing set
out in the answer, either as affirmative d.efense or cross-complaint
or cou::ter-clairn, making any issue with regard- to the actual use of
lvater or d.eprivation of lvater by plaintiff:'or any one e1se. Und-er
our statute, Seo. 13, Chap. 67, laws of 1919, it is proper to d.ivid.e
tkre cost of maintenance and. operation of the d.itch on the basis of
ov,rnership of tlre water. If d.efend.ants 'uvere wrongfully d.rprlved. of
their water by any ono they, of course, may have red.ress in a proper
actior against the parties thus infringing upon their rights'

lYe nota from the case of Thones v. Perry Irrlgation Co., supra.r
an action between the same 1erties here, that the d.istrict courtrin
ord.er to carefulty guard. against any injustlce in the future, pro-
vid.ed. for the appolntment of a water commlssioner whose d.uty it
vrould. be to apportion water among the users. The court aLso retaln-
od. jurisd.iction over the stream and. tlr.e o.istribution of the waters
thereof. Fron an ord.er found. in the judgment ro11 it appears that
a water cornmissloner had. been appointed. and. tli.at a revised sched.ule
o f wator turns propo sed, by him had. been approved. by the court' upon
stipulatlon of the parties hereto.

The jud.gement of the clistrict court is affirmed.'

We concur


