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I8 TF" DISTRICT COURT GF SANPETE couUNTY
STATR OF UTAH

CARBOM CANAL COMPANY, ot al,

] civil Csse Mo, 5357
Plaintiffs,
[ 4
vs. MENORANDTM DECISIQH
'
COTTONWOOD-AGGOSEBERRY
TRAIGATION COMPARY, et al, 3

Defendants.
e

The Cottonwood-Goosebercy Irrigation Company, Imc., the
primary defendant herein, is the owner of & water right whlich
was initiated in 1869 and is wora fully describad in diligence
clain Ko. 197, on £ile in the office of the Utah State Enginear,
which the Court finds tc be sufficient tc cumply with the
proviaione of fec. 73-%5-13, U,C.A., 1953,

This Cowpany intercepts water on the sastern glope of the
wasatch Range above rairview, Utah, principally from Goosehearry Creek,
a tributary of Price River, and Boulger Creek, txibutary of
BEuntington Creek, jmpounds it in two lakes or reservoirs and im
feeder canals and transports jt over a divide to the westiern
slope of the mountains and uses it to produce agricultural crops
in Sanpete County. The transmigsion systes makes use of earthen
Aitches for the most part over poxous soil and breken rocky places,
resulting in substantial losses from seepage, estimated at from 43%
to 75%. There is also same leakage from the lakes.

The plaintiffs’ water rights are supplied from Price River,
aad they are the beneficiaries of any water that escapes from
defendants' facilities and finds its way int: the Price River
gysiem, They nro; therefore, interested in having as little water

as posslible transported over the mountain and used in Sanpete County.




EBarthen ditches and dems have been and still are in common
use in the locality to collect and convay water tc the place of
ultinnte use.

The evidence in this case is fraught with many uncertainties.
Accurate measuring devices have not been used until recent years,
and the devices have not been installed until after the water hes
kean flowing for a short time ea«h spring, s thet all the weater
taken over the divide has not been measured. Whers the water goes
that is lost from the defendants' trans-mountain ditch is the
subject of gonflicting and speculative testimonay.

The findings of fact hereia specified and inferences to be
drmwr therofrom appear tc be reascnable and to be supported by the
prepoaderance of the evidence.

The Court finds that the delendant irrigation companmy has been
making continucus and substantial efforts sirce 1869 to improve its
water transmission system and to prevent loss of water therefrom.

If defendants’ transmissioa ditch lost 40% of the water
conveyed in it from ths lakes t: the point where it passes over
the divids into Cottonwood, them it required a diversion at the
lakes of more than 4000 acre feet to make 2410 acre feet at the
Civide in the ysar 1957, Defendants' diligence claim is for 3029
acre feet of water each year, of which it beneficially used about
1930 acre feet in the irrigation of ‘1600 acres of land, Using the
40% transmission loss factor, this would indicate that about 3250
acre feet of watsxr was diverted at the lakes during the years
specified in the claim. If transmiscion losses veres greater than
40X, the divezsions must have been proportionately greater,

The defendant irzigation company now sesks to further improve
its tzancmission facilities by diverting its water from the lakes
to the natural channel of goosebarry Cresk, flowing the water in
this eraek for a short distance, and thean taking it from the creek




and running it through a tunnel which has been drilled through the
mountain to the westera slope, thexeby saving a great amount of the
watex fc:merly lost in the old diteh and using such salvaged water
in Canpete County.

the amount of and the tramsportation of this salvaged watax
out of the watazshed are amougithe issues in this caese.

e Aafendant claims to bs entitled to all the water supplied
By asture in the dzainaga area described in its diligence claim,
and to all the snlvaged water, As & matter of common Rnowledge,
we kaow that the amcunt of precipitation varies from year to yearx.
the evidence indieates that im soms years upwards of 9000 acre feat:
of water is available in the area claimed by defendant, In years
of exceptionally heavy precipitation, such as the year 1252, &
great deal more water would be available. Governor Clyde's report
states that most of the available water is not interceptad by
sdefendants' lakes or feeder canalst that as tha snov malts the
water sinks into the soil more desply than the bbttom of the feeder
canals and passes below them to lower natural chamnels. The court
finds that defendants’ claim to alli the water available in the area
described in its diligencs claim is not supported by the evidence.

Ae to the amocunt of water beneticially used, the Court
concludes that where from 40 to 75% of the diverted water ie lost
recause of evaperation, transpiration, and seepige from the ditch,
Put reasonable efforts, according to the practices abtaining and
the economics involved, in the local area, 1ave beem made o elimi-
nate waste, it should be held that the total smount Of watar
diverted is beneficially used,

an instructive discussion of this matter is aomtained ip
mutchings, “Selected Prcblems in the Law of Water Rights in the
wWest," at pages 306-7-8 and 9. Also, see thayer V. California
Development Co., 128 Pac. 21, page 29, and wWitherill v. Brehm,
240 Pac. 529 (1923), and 279 pPac. 432 (1939) and the Qis - ting
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apindens in Little Cottesmocd Water €3., v. Kimball, 76 Tteh ne3,
299 Pac, 116,

The prenent case is Aistinguishable on the facts from the
Denmeabrink 7, Burgex Case,

he Ccurzt finds that the deferdart ixriget. 0 Compan) hes
lost no water rijhts Be¢suse of mor-use, even though the losses
Lrom evapecatios, trasspiratics, seepage, and brearaga of the
A4S toh bonks heve Been saversy and that there ha: wen »3 five-yeec
Hpozicd wher tha wator avs’lable inm the Fairview lakes and the
tesder conals has ot heen diverted and bdeneficizlly used in the
Sxaigation of crops asd in eaxwyinmg the water to the place of
sltimate uee oxd sansumption by the dafendant SCUPARY.

Yha watex salvaged by ssans of artificial Anproveneit ¢
belongs tc the one waking the ixprovemsats, pewided, thet the
sights 3t =thers are Aot impaired, fsoOm menmm; st Pages 372~
373, and cases cited,

e Covrt Cinds that the defepdant cuepaay has sppr-priated
and beneticislly veed t\mm foat as set forth ia its
diligerce clainm, but ite elaim is limited tu that amcunt as 2
wsakinum,

e Court fwrther £inds that the rights of the latniilie
will not be ingaized by the sslvage of the vespage water frow the
detendant ‘s 2itch by the dafendants, It ppaars that 8 subetantial
pusgicn 9f wuch loat weter in consumed Dy plant life, evaporintioe,
and pesciiation ¢ the sub-etrats, from wvhence 1€ enters the undes~
gTound water supply, sowe uf 1t appearing in & epEimy on the weaztexs
side of the meuntalin into whieh it noeped, and any resalning wateg
thﬂ dnm iatc the plaintiffe’ souxee of supply is in excens of
twd s ti-shu te use wvatler from such scurce.

" e Gourt also finde that Change Applicatiun Ko, n-44d@ as
meby the ftate Engiiees shonld be 2iliwed, subiect co the
conditices iwpcsed by the state Bugineer, and subject aiso to the
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h) Any chanmel mm tM Qowcxmo of the dafendant's

watey. Ll the natural stzeam that .:Lt txibutary to Goowsberxry Creek,

() hat the Gefendant’s right is limited to e‘ acve
N

fest diversion at the point whexe the water from defendant's canal
—_ e — )

is _g.mxgu inte the w«« natural elmnml.
P e Mt an approved m&hq davice be installad, und

mwnﬂutmitd &wmwounmme!mmt'
S i-rst it

tw that the watesr &lmtd)x___tmant imto the natural
m Jess chasbel m be measured to defendant, and if
am be at that point lny exsess over th. amcunt released by

|

mndnnt inte tha thl ehansel, less channel losses to thatJ

'otnt. such excess be turned back into the natural ch;nml.

Counzel for dctcmnt i.rrig'uion company will prepare the
ppsespary findings, cmci‘noim. nd decree to give effect to this

dscision,
" pRted this 22nd dly ol m,ll 1965.
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