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VALIDITY IDOIIBI;E DITCH'' RIGTITS

PRTCE RNTR

It 1s asserted by primary users on Price river anti lts trlbutaries

that they have what they call "double tiitch" rlghts r.uder and by virtue of

a suppleurental decree in the caee of the Tidwell Canal Companyr a cor?ora-

tlon, eb aI., plalntiffs, v. Ploneer Dltch Conpany No. 1, et a1., d.efOntlants.

Upon examlnation of pertlnent d.ecrees of the Distrlct Court of Carbon cou.nty,

I flnd that the orlginal decree in the above-mentioned case was entered on

December L8, L902. It purports to be a geueral atlJud.ication of aII rights oa

the Prlce rlvero After classlfylng the various rtghts andl flxlng the prlor-

ity of each aad ctetermining the quantlty of water to whlch each olafu ant le

entitled, the cor:rt retalned Juristltction of the cause for the purpose of

making changes as followsl

'rlt 1s further decreed that as to the per:naaent duty of waterr ancl

the regUlation, distributlon and malrageneDt of the salret after the
year fiO3, thls 6ecree 1s not flnal, an6 the cor.rt rnay after the
closo of the irrlgation seasor of 1903 bear ftrrther testlmoDy re-
Iating to the ttuty of water, antl to the control, regulatlon antl

dlstributlon of the sarne, antl upon those matters onlvr ancl may en-

ter flnal clecree tbereon, and for said purpose only jurlsdictlon
of sald cause is herebY retained'r

It wtII be noted that the courb attempted to retain jurlsdlction on-ly

for the purpose of bearlng frrrther testimony relatlng to the duty of water antl

to the control, regulatlon, and' dlstribution of t,he sa.me, a.utl it ls recltetl

speclfically that Jurlsdiction is to be retalned only until after the close of

ttre irrtgatlon season of 1903. There is no mentlon ln the orlginat decree of

the so-called nd'ouble d'itchn rlg[ts'

orr Mqy 6, tgto the corrt nade a supplemental desree which recltes that

all of the partles to the actlon were given and reeelvetl due Iegal notlce of

a hearlng upon the supplerrental tiecree. The court then d'efinltely flxed' the
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future pennanent duty of water at I cu. ft. per second for eech 6O acres of

land. The clecre€ then provtdes:

nThat, as between thenselvee ancl wltbout preJudlce to the rlgbts
of the otber partles to this actlon or thelr successors in lnter-
est, the followlng named partles and thelr successors in lnterest ,to-wlt:
qFrank Jerome, Robert A. Porell, S!., S. C. FoureIL, S. C. Ilarmon,
...o (the names of the reet of the water users followr) are,
when there ig suf,elclent water flowing ln sald Fice Rlver antl lts
trlbutarles so to do, eatltled to f111 their reapectlve canals to
thelr carrylng capaclty, and rhen the sala waters sha-tr have be-
come leduced so that they are ineufflcient to so fl1l sald cnnals,
then each of ealal parties shall be entitlecl to, sld ghnl] have the
rlght to take and. have tllstrlbutetl to hln or lt, through said can-
a16, a pro rata shate of the flLowlng waters of saitt rlver and its
saial tributarles in proportlon to the number of acres of land, as
stateal ln the orlglnal d,ecree herein to be owned by hln or it, and
as the waters of sald rlver antt trlbutarles farl, the qua:otlty
flowing to each shall be reduced proportlonately accordlng to the
acreage ownetl by each, as stateal in saltl d.ecree and when the saltl
waters shalI becone reduced so that the sane shatl not be equlva-
lent ln quantlty to one cublc foot per secontl for each slxty acreg
of saltl lands, then jualor rlghts shatl be out oflf 1n the order
provicled ln said d.ecree, aacl wtren the said rm.ters shaU become
redueed to a qrrantlty less than one cublc foot per secoud. for each
slxty acres of saltl lands, speclfled in sald d.ecree, to be en-
titled to a prlor rlgbt to the use of water then the saicl waters
shaU be tllstrlbuted to the ovnoers of such prlor rights in propor-
tlon to the number of acres oi,vned by each as speclfiect 1n eaidl d.e-
CfO€o n

flrls supplemental d.ecree purports to cllvlcte among certaln users the

right to use surplus water ln the river system whlch was not eovered by the

origlnal decree. The questlon arlses as to whether the court hatl Jurlstllctlon
to make the supplemental decree, The rrle ls well settletl that 1n the absence

of statutory authority the court has no juristlletlon to rnale substantlve g[anges

ln a decree after the cplration of the te:n d.urlng whlch the d.ecree was en-

teredl. Thls c-uestlon was consldered reeently by the Suprerne Corrrt of Utah tn

the case of trtost v. Dlstrict Couz-b, 96 Utah 105, 83 p. (Zdl ?37. Thet was an

original proceed.lng ln certlorarl flled in the Suprane Cour-b of Utah to test
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the valldity of al orcler purporting to notliff a d.ecree generally actjudlcatlng

vrater rights. The order in question arneudetl the decree by fixing the prlority

date of one of the rlghts and adtllng; I'provided that at all times and ln sea-

sons when there is not anple and sufflclent water to provlde for the use here-

unto granted to Allear N. Tanner, wlth a priority d.ate of I8J5, then the said

Edwartl S. Frost, Sr., shall perrnit'water to nu by, d.oun, and across his land.s,

above d.escribed, and. into the lands, canals, creeks, dttches, and watervlays of

the said Allen }tr. Tanaer, ln ompllance wlth the provlsions hereln contalned.. rr

It was contended by the tlefendants that the arnenclment was a iloro cor-
O'-_o

rection of elerical- errors in the decree. and clid not go to the substancer,..th.t

the dlstrlst court had jurisdlction. The Supreme Cor:rt, however, held. that

the ehanges were substaatlve and that the dlstrict court was wholly vrlthout

juristllction to make them. The court sald.:

nln a d.ecree relatlng to vrater rights, dates of prtority in fluc-
tuating streams or sources of zupply with perlods wben tho supply
is insufficlent to zupply al-l, and some must go wlthout sucb
prlority dates, if not the most importante Erol next to quanttty,
the most imporbant elements of such decree. To vary the quantlty
or to change tbe date of prlority whl1e priorlties exlst antl are
lnporbaatr may have the effect of reversing the jutlgment or so
roaterlally motllfllug it as to deprlve one entirely of a right
rvhich he had, or nalntalned, that be possessed and enjoyed. The
cha:o.ges mad.e by the trial corrrb anorrnt to substantive changes
upon whlch the partles should have a rtght of appeal. The tine
for either party to appeal has long since explred, judgments mrst
become flnal. It would. be an intolerable situation if, after the
tfure for appeallng had explred., tbe cor:rt cor:Ltl nocllfy or ameud a
juclgnent so as to naterlally affect the rigbts of partles and
leave then without appeal. More tban fopr years having elapsecl
since this jud.gnent was enteretl., no right of appeal can no$r ocist.
No steps were ta.ken withln the six rnonth perlocl provided by stat-
ute wtthln which an appeal mrst be perfeeted.n

The courb concluded: qJr,'here there has been no retention of Jur-
lsdlctlon by the trlal court, uaalcletl by statute, it has no power

after the erplratlon of the term and certain-ly after the time for
appeal has erpirecl to change or nodlf! lts judgment ln a substartla1
or materlal respect. This 1s weII settl-ed' Iaw.n
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In the Prlce River decree, the court retalned Jurlstilctlon until after

the lrrigatlon seasoL of 1903 for certain speclfic pr:rposes whlch dicl not includ.e

the purpose of 8lvlng certaln users so-ca]-led nd.ouble ditch'r rlgbts. In vlew

of the fact th.at the supplemental d.ecree lrras nacle seven years after the tlne of

e:ctengion mentioned in the orlginal decree and ln view of the fact that it goes

beyond the scope of the language by whlch the eourt retainea jurisdlctlon, it
is apparent that the court had no jurlsdiction to make the supplemental decree

by virtue of the retentlon of jurlsdiction in the origlnal d.ecree.

Under the well settled Iaw, the supplernental decree is void for lack

of jurisdiction if the charrges it purports to make are substantive chqrges and

not mere eorreetlons of clerlca-l errors. The Srrpreme Courb ln the Frost oase,

supra, quoted wlth approval the follovring tleflnitlon of a clerlcal error:
nA clerlcal error exlsts when wlthout evldent lntentlon one worcl is
wrltten for another, when the statement of eone cletall ls omittecl,
the lack of whlch is not a cause of nul1lty, or when there are rnis-
takes ln proper nanes or emou.D.ts macle ln copylng but whlch d.o not
chenge the general sense of a recordtn

It vtould be idle to contend that the zupplemental d.ecree nerely correeted

a clerLcal error. Tbe corl:b antt lltlgants obviously had. an afterthought about

the surplus and unappropriated water and attenpted to establish their rlghts by

a supplemelrtaJ- d.ecree awarclir:g such surplus water to thean. This is a chaage of

a substantive aatule, and the supplemental decree is absolutely void.

ft appears that the parbles to the suit recei.ved notlce of the hearlng

on the supplemental d.ecree. The mere fact that they were given notlce ancl that

they appearecl would not confer juristlictlon upon the courb to enter the supple-

nental clecree. Tinn v. United. States Dlstrict Attorney, 1/+8 CaI. 773, 81 P. L52.

Erron lf the partles to the suit consented. to the entry of the supplemental tle-

cre€, this would not give tbe court jurlsdiction. Unitod. States v.Mayerr 2)J

u.s. 55, 35 S.ct. 15, 59 L.Ild.. L29.
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It le, thcreforer ry coDcluelon that lf tbe so-oalled, tdouble dltcht

rlgbts are based upoa the supplaental decroe,, th3y have ao valldlty rhatcvcr.

I:f the ndotrblr*illteht rlghts are baeetl upob approprlatloa and beaeflclal uae

glnce I903r they have no ya.].lallty becaus€ th€V rcrc not aoqulred ln acoorclalree

wlth the statutorT pnovletoae. Dcgorct Llvcstock Coqlaly v. Eoopplaala, 56

Ut,ah 25t 239 D. 479, If lt 1e aontencled that the r(louble dltcb.n rlgbta ree
aoqulred by beneflclal ure prlor to entqT of the orlglaal deoree ln I9O2, they

cannot now be asserted. becaugc thegr woe not lnclutled ln the orlglnal deoree

a.ncl tb.ere adJutlleatcdl.

As polnted out above, the tlecree of 1902 purpo:rta to be a geaeral aril-

Judlcation. Under the clraupstqtceg, 1n rry Judgnent tbe n(louble cli.tebn rlghte

have no valtdlty a.ntl nead not be consLdererl ln ooaaeetloa wltb the Prlce Rlver

proJect.

The proper procedlure for havlrg this queetloa deflnltely deternlsed

would be to file a petttlon for a rrlt of eortlgrarl ln the Suprme Court of

Utab, as was done ln tbe lsost oo.E€r
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