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Buring the recess of the court the partles dlotated
to the reporter the following stipulation with vequest that
1t be preserved in hla notess

It 1a agread between the plaintiff Provo Reservoln
Company and defendant, Utah Power & Light Company, that the
lssues arlsing upon the amendments to the complalnt of the
Provo Reservolr Company pertalnlng to the so=called Blue
CLLLE plght and the answer of the Utah Power & Light Company

*to the amendment and to the complaint as amended, shall be
dlaposed of aa botweon the plalntiff Provo Resenvolp Compuny
and defendant, Utah Power & Light Compuny by a declalon and
decree under whilch the Provo Reservoiln Compuny a8 asucceaaon
in Interest to the Blue CLLff Oanal Company, shall have a
primary rilght to 50 second feot of the watevrs of Frovo River,
whilch shall inolude Maple Spwings, Pony Steele Sg;iﬁga
and all other springs originally arising in on dinohavging
their water into the Blue Cliff Canal.

It shall be provided by the decree to be entered

hereln that the polnt of diversion of all of sald wators




to be at the location of the present Headgate of the present
Provo Bench Canal, which is.below the tall race of the Utah
‘Poﬁer & Light Company present Olmstead hydre electric plant,
or at such other point, or points, as will not interfere with
the use of the river portion of said 50 second feet by the Utah
Power & Light Company through its said Olmstead plant as at
present located,

This stipulation includes the vights specified in
paragraphs 14 and 24 of the present decision of the court here-
tofore filed in this cause and saild declsion shall be modilfied
to conform heretos

This stipulation is not intended to in any way affect
any matters which have been heretofore submitled to and ane
under advisement by the court as to the qQuantity of water
to whilch the Utah Power & Light Company shall be entitleds

IHE COURT: There has been handed me a stipulation
algned by the parties, which, as I understand 14, settles all
the controversy relating to the Blue Cliff right, contro= :
Versy between the Utah Power & Light Company and the plaintiff,
Ave there any other matiters that ane to be taken up® [hig
dlsposes of that pant of 1t

MRe AeCe HATCH$ Disposes of the controversy be-
tween the Blue CLiff and Telluride Power Company of plalne
t1ff's right under the Blue CLliff Canal, but all ther
mnatters between the two panties litigant have been presentied,
argued and stbmittede

THE COURT: I understand.

MRe AoCe MHATCH$ There was a request made fof a
report from the Commlssloner as to a curve of the river, covenrd
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ing a number of years, and we would like to have that pre=

sented ta the courte.

MRe STORY: Is there anything else--

MRe Ae Co HATCH: You might be Interested in that,
the curve of the w»iver, I think that is what they call 1t,

THE COURTs It is a hydrograph.,

MRe A+ Co HATCH: Covering tho flow of the riven
from the period of time they have any officlal record, maximum
and minimum flow for a certailn number of years, and we ask
for thate I don't know whether 1t hag beoﬁ prepaved, If
i1t has we would lilke to have that introduced as part of this
case at this tlmes

MR« MaolLanes We underatand this sgtlpulation will
bé shown as presented and recelved in open court.

THE GOURL: The mecond may 8o shows

MRe AeCs HATCH: In rogard to the statement made
by me at the last sesslon of the court as to the agraoement hHee
tween the pluaintlff and Provo Beneh Ganal Company, Mr.Rawling
was here today roprnaeﬁting the flrm of Rawling, Ray & Rawlins,
aétorneya for the dnfandant canal company, and the day having
been wholly occupled by thils matter we could not take that:
up with hime He sald he would prefor Mn, Ray=~ consulting
with Mre Ray tonight, und elther he onr Mre. Ray would be down
tomorrow morning, and we will then olose with them, as I
verlly bellave, they belng the only pantles who Are protost-
Ing agalnst the Blue CLILL award under the tentative finding.

MRe RAWLINS3: If the court please, 1f theore are no
other matters In whlch our cllents ave Interosted at this

time== 1t sooma thls atipulatlion mlight be entiered into, but
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;y seems there arve other controversies, at leas? one contro=
versy, that might arlse, se¢ in view ¢f the fact that could
not possibly be decided tonight, we ask this questlon go over,

THE COURT: Have you heard anything of the situation
of Mre Ray's familye

MRe RAWLINS$ - I have note

THE COURT: So you don't know whether he can come
tomorrow?:

MRe RAWLINS: I do note

THE COURT: What 1s the situation, Mr. Richards,
with reference to the city matters?

MRe FeS. RICHARDS$ Your Honor please, we have pre=-
sented some matters to the plaintiffs and they said they
would considér the maﬁter, and I am informed they have been so
buslly engaged 1in this other consultation it has not yot
recelved attention, and so I think that by morﬁing we will
elther hgve agreed upon something or be prepared to offern
testlimony.,

‘ THE COURTs Is there anything further that we can
take up this evening? Did Mre Wentz go for that report?

MRe JACOB EVANS: Just a minute and I will see if
I can find hime.
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MRe JACOB EVANSs TIf the court please, the amendment

was méde for the purpose of amending Sections 294 and 298

. of the complaint, and the purpose of the amendment is to

make the pleadings so that they will support the findings
of the court, in other words, to make the pleading conform
to the proofs We ask that Sections 294 and 29B of the
complaint be stricken, and that the amendment be substituted,
the original complaint, and with this amendment be amended
to read as followss

"That as heretofore stated in paragraph 27 thereof the
flow of said river varies in volume season by season, and at
f@ifferent times in the same season; and plaintiff alleges

upon information and belief, which information is derlived

~ from records of the flow of said Provo River fop many yeans

past, that the normal flow from said river during the low
period of each lrrigation season is not less than substan=

tilally 305 cublc feet per second.!

The evidence in this c¢ase which supports that alle~

gation is based upon the hydrographic survey which was made

and introduced in evidencees I cannot at this time state

the number that was gilven to this exhibit, but 1t shows that
for a period of some twelve or thirteen years the normal
flow of ¥Frovo River, that 1s the low water flow of Provo
River has never been less than approximately 3085 second feet,
and we aasume that the court in malking its finding as to
what congtituted primary water, based it finding'ﬁpdn this
exhlblt which I have referred to, and that was the object
oft that amendment .

Now I think the balance of the amendment i1s in effect
the same as the origlinal complainte I will read 1t and

your Honor may compare Lte.
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MRe RAY: I think 1t is,

MRa JACOB HVANS: THat plaintiff is the ownerp by §

acquisition and by purchase from priop appropriétors thereof
of the right to the use of the following quantities of the
waters of Provo River, etc, (Reading).

Thap last paragraph is to cover'the finding of the
Blue Cliff Canal Company of a primary righte

MR. McCLAIN: And that, Mre Evang, differs.

MRe JACOB EVANS: That differs from the original com-
plaint. These facts came out during the evidence and made
1t clear that the volume of water now flowing in Provo River
s very much in excess of what it formerly wés,in other words,
if 1s adeveloping river, a growing river, because of the
lrrigation in Wasatch County, and we did not know at the
time of the preparation of the complaint just what the facts
would show with respect to that matter, and since the facts
have been introduced and shows a larger river than had ever
existied prior to this time, we thought 1t proper to ask
this amendment be made so that 1t might conform to the
proof in this case, and thereby form a basis for the finde
ings and the decrec to be made in conformity with the tene
tatlve declsion of the court. I don't think thewve is any
questilon as to the law, being permissible to make your
pleadings, to amend your pleadings to conform to the proofe
In fact, 1t is elementary and is usually done as a matter of
course., We think this 1s of vital interest to us, and we
respectfully request this amendment be permitted at this tlime .,

MRe RAY: May 1t please your Honor, we resist the
making of the amendment at this time and apropos of Mr. Evans
obgervation that ordinarily the party is permi tted to amend
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his pleading to conform to the proof, that is a rule of course
permissible in many cases, but the stitution here is not one
of them which brings the plaintiff within the rule at all,
They are asking here for an amendment which is directly con-
trary to-the theory upon which they pleaded theirn case ori-
ginally, and upon which they tried their case to this courte,
If the pleader in an equity case states a set of facts which
entitles him to relief other than the relief for which he
prays, certainly if 1t is not an injustice to the opposing
party there may be an amendment; but in this case they pled
the Blue C1liff right as a secondary right. One of the first
things that 1s done in the case is to put MreWentz upon
the stand and introduce the survey, what he has found the
normal average low water of Provo Kiver to be during a
series of years.
(Argument)
Now, we object to the amendment as not belng timely, as not
being/;roper exercise of the discretion of the court, as
’ ﬁot suppor%ed by the evidence in this case, and that the
evidence in thils case under the Constitution of the State of
Utah shows that the right of the Provo Reservoir Company to
the use of the quantlty of water awarded by the court had
vested prior to the adoption of the Constiltution, and that
1t cannot by any statute be pro rated with a right vesting
at a later date.
MRe WEDGWOOD: I don't quite catche-
MRe RAY: Our right was a vested right, Genoral,
and I think the mere statement of 1t ought to make it clear,
when the Constltutlon was adopted, and 1t was a vested vright
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to the use of a sufficient guantity of water to irrigate

forty-three hundred acres of lande I understand in this

case relilance 1is placed upon the statute which takes the
minimum mean flow of the river, not the actual minimum, but
it is the average wminimum flow, making 1t 305 second feety
and with that vested it could not be divested by a sfatute
which made use subject to averages., .It will be contended
in this case if that is done Provo City willl have a primary

right and somebody else wlll have a secondary right and

"Provo Bench will have a right subsequent to somebody else, °

e are willing to bear the burden of that conﬁention and
counsel need not worry about our being secondary to Provo
City, because we are satisfied the quantity of water is
sufficlent at its very minimum flow to satisfy Provo City
and our approprilation, and out of the chances which we may
take in that respect counsel ought not to be able to extract
the right of getting their secondary and 1aterbappropriation
upon an equal basis with our appropriations

MRe JACOB EVANS: Isn't it a fact that under this ten-
tétive declslion you have been awarded primary water largely
in excess of that water that was awarded to you under the old
decree, and isn't that true of practically all the berch
canals?

MRe RAY: I am not able ﬁo say whether it is in
excess of the quantity of water found in the old deeres, and
not concerned about that at all, I have never argued the
validity of the old decree heree. I am perfectly willing the
decree of this court ﬁut this priorities in this case in the
order of the filing and perfection of the waten rightse

MRe JACOB EVANS$ In other words you want to have
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your priority and make it greater than it was in the past,
. MRe RAY; Oh no, I don't want to make it any greater
than it was in the past, nor any different tham it was

in the past,

MRe A+C.HATCH: Pardon me, the 4300 acres you are
claiming as a vested right, some of it was first irrigated
in 1916, |

MRe RAY: Oh no, that is a bald statement not supported
by any record. _It has been irrigated ever since the appro-
priation was completed in about 1886, or along thewre, the
4300, acres, and the evidence so shows e

MRe AeCe HATCH: Let me call your attention to the
evidence as to the shares, supposed to irrigate two acres.
and some irrigated as high as four acres in a manner with a
share. Every acre that has had water upon it under youn
canal 1s within the 4300 acres.

MRe RAY: Oh yes,

MRe Ae¢Cs HATCH: 4And there is a difference between
two acres to the share and fours.

MRe RAY: It is admitted by the plaintiff under theinr
own surveys to be 4,332 acres of land which were lrrigated,
and to which we had a right of water prior to any of their
f1lingse That is admitted by counsel, there was no con=-
troversy upon 1t, stipulated the acreage which we had, and
fact we were entitled to water for 1t,

MRe MeCLAIN: If the court please, the defendant
Utah Power & Light Company objects to the allowance of the
amendment to the complaint tendered on behalf of the plaine
t1ff Provo Resevvir Company, on the ground, firvst, that the
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amendment is not presented in time, that an amendment such
.as. this is should be ‘tendered at the earliest possible time
during the progress of the trial when the state of the
alleged proof is déveloped to such an extent as to Justify
the amendment, so as to give the adverse party opportuni ty
to meet dbon the trial the allegations of the complaint as
amended..

Second, that the amendment does not conform to
any proof in this case, but is in direct contiravention of
the proof submibted,_not only on behalf of all the parties,
but specifically on behalf of the vlaintiff who tenders the
amendment, in that the plaintiff during the course of the
trial tendered the decree which is alleged in paragraph
29~D of the complaint that is to be stiricken by this pro-
posed amendment and stated expressly in tendering such
decree that he relied upon the decree in so far as 1t fixed
the rights of the parties to that decreeo.

Third, that the amendment interjects an entirely
new and different cause of action Into the controversy here
upon an entirely different class of right than that which
was alleged in the complaint, and upon which the trial was
had, which cause of action the defendants in this case and
particularly the defendant Utah Power & Light Company has
had no opportunity whatsoever to meet .

Fourth, that to allow the amendment at this time,
and to enter a decree upon the complaint as amended it would
deny the defendant, the Utah Power & Light Company, on
rathen» deprive the def'endant, Utah Power & Light Company of

1ts'property without due process of law in contravention to
o T




the prdvisions of the Constitution of the State of Utah,
.and 14th amendment to the Constitution of the United States.
The first essential in law, 1f T pecall correctly,
is that the party whose property is -~ the right to allege
property is brought in controversy shall have notice that his
property rights are being attacked, and such notice takes
the form under our practise here of an allegation in the
conplaint, or paper filed. The complaint as filed here
alleged as plainly as could be alleged in the English Lan-
guage, that a right was claimed Subordinate to the right of
the then Telluride Power “ompany, the now Utah Power & Ligh®
Company, and it is sought not only without proof, but also
without notlce and any opportunity to the Utah Power & Light
Company to be heard, to transmute onr transform that right
Into a right which ts equal to, in seasons of low waten,
and therefore directly an infringement of the right of the
Utah Power & Light Company, Such condition, as Nn. Ray
suggested, occurred this year, when the flow of the'river
was less than the primary right of the Utah Power & Light
Company as decrecd in this court, to say nothing of the rlght
of the Blue Cliff Canal Uompany; and the effeot of the
administration of this tentative decision of the court this
past sumner was to deprive the Utah Powen & Light Company
of water, the ovnership of which was nevern questiloned at all,
The foregoing states, I think the objections which We -
formally make to this amendmente I would like tor epeat
brlefly what I sald before when this question was Ineldently
discussed, which perhaps is unnecessary, as the court may
recall it, but 1t 1s so poertinent to this phase of the
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situation it won't take but & minute toArecall 1t to the
court's attention. The Chidester decrec was rendered in
1907, T think. At that time the Olmstead developments of

the Utah Power & Light Company had been completed, and the
rights thére Involved were adjudicated in the decree, whether
properly so on not is not before the court at this time,
whether 1t may be ati some other time or nots For ten years,
or untll and including the season of 1917, the watermasters
of Provo River distributed the waters of that river as between
the defendant Utah Power & Light Company and the plaintiff
Provo Reservoir Company on the basis of the Chidester decree,
Thls complaint was filed some three on four years ago alleging
& secondary right in behalf of the Provo Reservoir Company

in this Blue CLliff right, and during the course of the trial,
the defendant, Utah Power & Light Company, reiying on such
allegation and also knowing what was being done by the watep-
mpgters in the distribution of'the vwaters of the river paild
no attention to the proof, if any, which was offered in
support of the Blue Y1iff right, It was not until the seasm
of shortage this year that the officials of the company, the
operating offilclals of the company, or myself, as 1ts con=
sulting attorney, had the slightest 1dea that the Blue Cliff
vight had been subject to the adjudication, or adjudicated v
In a vway contradictory to that presoribed in the old decree,
and the concrete result of this decislon as now rendered -
and of a deocree as 1t would be rendered, as it would stand
were 1t rendercd upon this decision as 1t now stands, and
-upon this proposed amended complaint, would be to take fr om
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the Utah Fower & Light Company water that 1t has hag with

the consent and acqulescence of the rarty now taking this

water, for ten years last past, in a proceeding where we

| were never given the slightest notice whatsoever that our

right to ?hat water vas being questioned,

THE COURT;: Judge MeClain, do you understand that
would be so, if the court shouyld conelude to grant the
amendment do you understand that would be the result, to
preclude you from meeting 1t,

MR« McCLAIN: oOf course, 1f the count grants it we
Would apply for leave to amend our answer,

THE COURTS Certalnly, 1t will be granted wi thout
any question,

MRe McCLAIN: I have no Questlon but it would be
granted and we would have g trial on that question,

THE COURTs That 1s the reqson I agsked that questim
Do you antileipate 1f the court should grant this amendment
the court would cut you off without any permission to be
heard at allg

MRe MoCLAINg T certalnly do not, _

THE COURT: Then your argument would be without any
foundation, I mean that part of your argument .

MRe MoCLAIN: This amendment has been tendered aftenp
the case 1s closed, und there was no opportunity for us to
offer evidence on 1t, and the first objection was the amende
ment was not offered in time.

THE COURT: I am not referring to that at all. That
1s very cogent, and strikes the count ag beihg a'very gtrong
argument against this amendment, but I was merely suggest-
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ing to' your argument your property would be taken without

due process of law and without permission to introduce any
‘evidence. I was wondering if you thought the court would
take such a position.

MRe McCLAIN: No, I don't think the court would
take such a position, I think 1t would be very uhreasonable,
but I think in stating my reasons, I think I should state
everything to protect myself against such a contingency how-

ever remote 1t should be,.
(Argument, )

MR. WEDGEWOOD: If your Honor please; as I listened
to the gentlemen, both Mre Ray and the Power Company's repre-
sentatives, 1t seemed to me that they were outside of the
lssue, and the question asked by the court I think clears it
up very materially. A case of this character to my mind, and,
I think as shown by the ordinary practise and decisions of
the higher courts is a case far separate and apart from the

ordinary law case or case pertaining to real property, either

In law or in equity, etc.
(Argument . )

MRe RAY: May I ask you a question, that is whether
or not 1t 1s not admitted that the introduction of the sur-
vey, hydrographic survey there was prior to the introductim
of testimony as to the Plue CLIff right,

MR.'WEDGEWOOD: I would assume 1f you sugzested
1t that it was.

MRe RAY3 4nd that you pleaded the Chidester decree
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setting forth a mean river of three hundred second feet?
’ MR. WEDGEWOOD: We recited the Chidester deorse we

MRe RAY: And claimed under 1%,

MRe WEDGEWOOD: I don't think the prayer will Justify
that stafement but even if we had -«

MRe RAYS I have not finilshed my question =« and
with those facts all before you, 1s it not a further fact
that I and other counsel announced in open court we would
not contest the Blue Cliff right because it was a gecondanry
right.

MR, WEDGEWOOD: Even 1f that was truews

MRe RAY: And we walved our right to put in testie
mony and you permitted us to.

MR. WEDGEWOOD: Even if that were true, that does
not change this situation at all as has been reclted by
Judge Hatche

MRe CeCe RICHARDS: May 1t please the court, I
don't want to join in either side of this argument, because,
as I understand the positlon of Provo Clty we are out of 1t
by our stipulation, but just want to call attention to this
fact that by reason of being out of 1t we do not understand
this amendment ls going to In anyway undo or ilmpalr or pre-
Judice us on the terms of the stipulations In other worda,
that so far as the plaintiff 1ls concernad and the defendant
Provo City 1s concerned, that it will he considened as
though the amendment as to us had been made prlor to the
stlpulation, The stipulation will be offective and this

wlll not undo 1t or affect 1t in any waye
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THE COURTS$ Noe

MRe FoSe RICHARDS: e Just wanted the record to
show so that there would be no misunderstanding about it,
Mr. Evans called attention to it at the time,

THE COURT: I will say, gentlemen, ever since this
matter has been called to the attention of the court by
the objections and subsequent proceedings I felt that the
court was a little to blame, possibly for not examining the
pleadings. If the court had examined the pleadings and
the court's attention been called to what has now been
called to the attention of the court agaln, the fact that the
others walved any opposition because it was treated as a
second class right, the court would not have felt at liberty
to award i1t as a filrst class right; but without those matter s
In mind, the court examined very carefully the evidence to
determine the quantity of water that should be reguarded as
first class right and I was lmpelled to the conelusion that
there was In the river as first class or primary water suf-
flclent to include all the rights, including the Blue C1liff
Canal right. Some matters have ocecurred since to cause the
Court to hesitate a 1little whether the count came to a cor=
rect conclusion in relation to thate I speak now of the
oxperience of the distribution of the water of this year,
but however that may be, whether the count reached a correct
conclusion or not, 1t seems to me that the issue in this
case ought to be so framed as to Iinclude that quostion,‘and
I think 1t can only be done by permitting the amendment,

and thati would of course follow as a ma tter of course that




the‘parties interested would be permitted to answer this
tamendment, answer the complaint as amended, and to Introduce
such proof as they cared to in opposition to the proof that
was Introduced upon which the court based the findings that
there was in the river at its low stages sufficient primary
water to include this righte It has not been sugsested to
the court by either up, fay or Judge McGlain that any
situation as so changed that this evidence is not now as
ravallable as 1t would have been then. That would have ap-
pealed very strongly to the court 1f that was shown, and the
court would deny the amendment , ‘

MRe A¢Ce HATCH: I did not understand that remaprk
of the court,

THE COURT: I said it has not been sugpgested by
Judge McClain or Mr. Ray that the situation had so changed
that the evidence they would have offered In ‘opposition
to the evidence of the plaintiff was not now as available
as 1t was then; If 1t had been shown that was the case
the court would have denled the application as coming too
late, but in view of the general sltuatifon and the desire
of the court to be right upon the final conclusion with
reference to this, I will permit the amendment, and glve such
time as the parties affected by 1t . and I think only the
two, Provo Bench Canal 6nd Utah Power & Light Company -~ glve
them such time to answer it as they feel they refquire, and
I will f£fix a time glving them an opportunity to introduce
such evidence as they may have In oppeettion to the evidence
upon which the court based the conclusion that the primanry
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river,. the river of primary water had increased and was suf-
ficient to include the Blue Cliff right. Now, I refer to

" the evidence, and considerable of the evidence, tot he effect
‘that the river since-- well, particularly since the 1902 de=
cree, and very largely since the 1907 decroe had increased,
the mean_floﬁ of' the river, at the low stages, had increased
a hundred second feet. Now, I call the attention of the
counsel to these features so that you may know what the cowr %
had in mind and what you may direct your evidence tos,

MRe RAY: I ask your Honor whether evidence will be
received upon the dquestion of the fact that the Blue 1) s i
Company had neven perfected a right to the use of the quantity
of water equal to that distributed to 1t,

THE COURT: What do you mean, 46 second feet?

MRe RAY:s Yes, or anything approaching 1t,

THE COURT: VYes, I think so.

MRe RAY: We will claim the capacity=«

THE GOURT: I think you are entitled to show any
of those matters that are affected by the placing of this
right In the filrst class with you.

MRe McCLAIN: If the court please, so that this may
be all before us, we should be permitted, or the plaintiff
should be required upon redquest to recall flor cross examinae=
tion any of the witnesses offered by them in support of thein
right .

‘ THE COURT: Yes, I think that will be trﬁé, thoge
witnesses that testified to any of the sltuations, there are
very few of them.

MRe McCLAIN: On behalf of the Utah Power & Light
Company while it 18 not necessary, we will take a formal
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exception to the ruling, and will ask unfil October first to

answer, that is twenty days.

' iHE COURTs I think that is very reasonable time o
MRs RAY: May the Provo Bench Ganal Company have an

exceptkgg«;he ruling of the court, and the Timpanogos Canal

Company have an eiception to the ruling of the court, and

may we have until October first?

MRe MeCLAIN: I shall be occupled and Mr. Story

will too, probably in connection with a water suit on the
Bear River pretty continually during the balance of this
month and also during the month of October,
~THE COURTs I could not hear 1t in October, It
will bé later than October, must necessarily be account of
my engagements, and engagements I know of of some of the
other counsel.
MRe McCLAIN: We hope very much this case may be
disposed of this winter.
THE COURTs It would have been something of a satig-
faction to me to say that I would not hear anything furthenr
/3322 close the matter and deny this application because
of the hardship 1t is going to be upon me to find the time to
hear 1t, but I grant it because I think justice_requires this
matter be gone into again, especlally in view of the f act
the court came to the conclusion . there wag that quantity
of primary water; and T dislike very much to have to hear

1t, and I hope thag counsel can condense the matter so that
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it won{t take a great length of time, I will find a time
this year, if I possibly cun, and dispose of it and get 1%
out of the way before the end of the vyear, and surely before
the winter 1s over. That disposes of all the matters except
the Provo City town lots or acreage, does e T want tio

hear and Hispose of éveryphing this sessilon except the matter
that is included within this amendment, and the issuos ralsed
Py 1%, I want to round up everything else that we can.

MRo WEDGEWOOD: I have one matter in my mi.ncé gt it
can have a chance to talk with lr. Hvans, Judge Hatch, and
the others for three or four minutes, I might want to suggest
it before Mre MceClain goes,

THE COURTs I will take a reccas for filve minutes.,
(Recess.)

MRe WEDGEWOODs The point I have had in mind for
sometlme, and which cropped out in the prilor hearing in this
way, I think possibly at my Intimation to the efifect that
gome of these questions would settls themselves quite readlly,
or the situation would be very apparent when the court de-
termined the amount of water that the Power Company wasg ene
titled to as a matter of righte I think I said at the timg
I could see how that would affect the question and I belileve
the court will see now that the Quantlity of water to which
the Power Company 1s entitled has constderable bewriﬁg and
Influence on the questlons which are now before ugy, They
were before us ag much heretofore as they are nows They are
before us now as a fact, now they come before us In a propep

legal way. My assoclates agree with me that pending the
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time of the next session of the court if the court could de-

termine that questlon, I belisve everything is in.

THE COURT: I have the briefs, I haven't had an
opportunity to examine them, but the briefs'are 1ne

MRe WEDGEWOOD: There is a datum point to which
other things under cewvtain conditions have all 206 to conform.
Of course that question don't change our plans, but at the
same time there is a siltuation there., :

THE COURT: Yes, I can understand. It always seemed
to me more material to the people below thaﬁ 1t was to youn
people above, that is more efféct.

MR. WEDGEWOODs More material to us than to them by
far,

MRe RAYS May it please your Honor, I would like
to ask the court to direct the Comnissioner to make up an
average matural Provo River for all the years of which he
has the data, He has made a plat from 1905 to 1916, and we
would like to have 4% carefully worked out for the years
1889 to 1918, I understand from the Commtsalonenr's report
for 1915 they have data for all thoge years and we would 11ke
Lo have that worked out for all those years,

THE COURT$ Can you do that, Mr. Wentz?

MRe WENTZs The only reason I began in 1005 1s
because that is the present gauging statilon, Before 1905
the gauging station was down nean the Utah Power & Light
Company, and the measurements were unreliable, and

for that reason I began with 1905 and contilnued to the progent

because those measuroments are rellables I would be glad
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to include up to the present time with that, but I don't
think it is adviaable to base too much reliance on those

\megsurements.

TIIE COURTs The amount of reliance to be placed
on 1t is a d@ifferent thing. You have the data from which
you can make such curve; although you suszest it is not
reliable+, you have the data¢t

" MRe WENTZ: Yes.

MRe RaY: We would of course want to examine Mr.e
Wentz on that and not take his conclusion on that,.

MR. WEDGEWOODs May he make two gauglings in two
pleces prior to 1905 in one part and thls on the othen?

MRe RAY$ No, I have no objection to ﬁis making
one from '89 to 1905 and one from 1905 to 1918, and then
a composite onee.

| MRe WEDGEWOOD: He can do that,

THE COURTs Mre Wentz, do you understand from this
talk what they want?

MRe WENTZ: Yese

THE COURT§ You can have that for us at the time we
need 1t%

MRe WENTZ: Yes,

THE COURT: Can you indicate, Mre Richards, about
what length the evidence 1s going to take 1in relatlon to
the clty?

MRe CoeCoRICHARDSS  Unless there 1s much difficulty
on the part of the cross examinatlon, we will got through
very quickly. I think this.aftarnoon ought to be sufficlente.
I will say frankly my ldea would be this,to make the direct

examination just as brief asg posalble and leave to the defens
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such cross examination as they may desire. They will have
all the data before them so they can go into any part or
A OB S
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