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Page 1 - THE GOURT: I take it, gentlemen, that the matter

| Vol XI.of Offictial anscript of
Defendants, ) Ev}aence iyen én sgﬁd Caust, °
3

of suggeétionsAas to errors and corrections in the proposed de-
cree are properly to be heard this morning. I will hear any
matbens . setdstnmin, LRt O )
‘Yﬁgg 14,~ MRe RICHARDS: The next one is substitution for a re+
draft of subdivision "e" on page 30, to make definite and come
Within the requirements of the decision,and this substitute is
of fereds ;

"That said defendant Provo City has appropriated,
and has the right to collect by its pilpe line and water-
works system as now located and constructed in Provo
Canyon, Utah County,Utah, and is entitled to divert into
-1ts sald waterworks system and to convey &and use for
domestic and municipal purpoées at Provo City and adja=-
cent thereto all of the waters of South Cuand Quarter
Spring, whlch arises in a ravine above the flume 1line
of the Utah.Power & Light Company, and below the ditch
known as the Johnson Ditch, sltuated in the southwest
quarter of Seoction 33, in Township 5, South of Range 3
Bast, of the Salt Lake Base & Meridtan. Also aii of
the waters of all springs arlsing between the county
road, as now located and used, and the flume line of the
Utah Power & Light Company and down from the county high=

way bridge crossing sald river near the mouth of Bridal

Vell IFalls to the west line of the northeast quarter




of ‘Section 5 in Township 6, South of Range & East of the

Salt Lake Base & Meridian; excepting therefrom, however,

'all of the waters of Maple or commonly called Yellow Kacket

Spring, measuring about one-fourth of a second foot,"

PHE COURT$ Any objectlon to that?

-

MRe HATCH: Yes, your Honow, The stipulation pro-

vides as:follows, copy of transcript page 4159, Volume 93

THE COURTs Gentlemen, have you something
to offer at this time? '

Mre. LEVANS: If the court please, after confers-
ence between the plaintiff anddefendant Provo
Clty, the following agreement has been entered
into?

'It 1s stipulated by and betweent he plaintiff
and the defendant Provo City as followss

First, The court shall make and enter 1ts
findings and decree awarding to Provo City
all the waters arilsing and flowing from the
springs 1In Provo Canyon claimed by the defendant
Provo Clty, and flowing into its pipe line and
waterworks system, except the waters of the
spring referred to as Maple or Yellow Jacket
spring, whilch was taken into the Proveo pipe
lina and water systiem in the year 1014, on
thereabouts, and which has an approxlmate flow
of one-fourth of a second foots

Seconds The court sghall find and decree to

Provo Cltiy 16.5 second feet constant flow of

the waters of Provo River flowing In and through
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the Factory Race.
Thirds The defendant, Provo Ciuy, withdraw
: and walves 1ts objections to classificatlon of

waters of Blue CLiff right in the proposed dec-

ision of the court !t

Now, this goes much farther than the stipulation, and
would permit them, as we understand, to take all the waters
that are awarded to us which find their way into the Blue
CLiff Canal at a point below whene they have diverted wéter,
and waters:that they never bave had in thein pipe lines. It
1s broader, embraces every spring down to a certain point, wheth q
they have ever used 1t or note We conceded all of those springs
that they had then in their pipe line, other than the one Spring
and the other .springs go to make up our quantity of the waters
of the Blue Cliffs That is as I understand 1t, and paragraph
e, subdivision "e! of this paragraph, covers the stipulation
1n.the case as we understand 1t, and the paragraph they pro=
pose to substiltute for "e'" would be a violation, we we believe,
oft the stilpulation, and 1s not in accordance with the findings
of the court in the tentative decisione. The decislion fixes
the mattér,‘the declslon gives them & certaln quantlty of

water,

THE COURTs The declsion did not include tﬁgéé”matters,

they were gtipulated afterwards.

MRe HATGH3 ‘These wewe stlpulated afterwards, and
subdivision "e', as we take 1%, 1s in conformlty with the

stipulation, th ought to memailn,
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' MRe. RICHARDS: May 1t please the court, this matter

Eiwas threshed out, your honor will remember, at length, and if

you will permiti me, [ will read from the wrecord, which will
bring us briefly to 1te. #As Judge Hatch has read, I will
now follow from thate qu Jacob Evans stated the stipulation,
when he ctneluded I made this remark: "That is correct, your
Honor", then:

"Mre AeCeHATCH: I understand that 1t goes

a little farther than that too, and you with-

draw the objectlon that yéu may have as to

. the award made to the plaintiff as to the Blue

Cliff right?

MRe Co Ce RICHARDS: T don't know that is
right, that has not been supaested.

MRe Ae Co HATCH$ That was part of the dis-
cussion I made when I was in there, to withdraw
your objectlion in any--

MRe Ce Co RICHARDS: Any objection we have
made, and all objectlons we have made, we wilthe
draw and walves.

MRe AeCe HATCH: And they are no longen=-

MRe Ce¢ Ce RICHARDS: And we do not expect to
ralse those objectlions or renew those objec-
tlonse We use the word 'wailve' there for
that purpose to cover.

THE COURT: That seems to be broad enoughe

MRe JACOB EVANS: I might suggest, 1f the
court pleagse, that the two paragraphs of the

stipulatilion which were dlscussgsed--
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you refer to, but the objectlon is you have included some other

springs.

MRe A. Co BATCH: There 1s another matter,

Just a moment until I get through,.

THE COURT: Let me ask if-I understand what
you mean, so that there will be no misunder=-
standing about the stipulation. In the
second paragraph, 'the court shall find and
decree to Provo City 16.5 second feet constant
flow of the water of Provo River,'! then you
say' flowing in and thiough the Factory Race!

MRe EVANS: That was intended, if the court

please, to substitute the figures.

THE COURTs I understand there is a substitu- %

tion between the 13 and 16, but the flowing in
and through the Factory Race may be construed
a8s belng limlted to what 1s now flowing in the
Factory Race. _

MRe Ce Ceo RICHARDS: No, our 1dea was to be
river water,

THE COURT: I understand you to mean the f£low
of 165 1s to be taken into the Factofy Race.

MR, EVANS: In other words, 165 1s substi-
tuted for the figures 13.75.

THE COURT: So I undepstand it, this 1s not
descriptive, 1t 1is merely defining where 1t 1s
to bhe tqken.

MR., EVANS: It 1s the power right watens'

THE COURT: I understand the objection 1s not what
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MRe RICHARDS: #re there any other springs? I

understand not, it is not intended to ineclude any otherse

MRe HATCH: Oh yes, there are springs all along our
Blue Cliff Csnal that seep in and to to make up three or
four second feet of water, remainder of our Tifty feet we

take from the Provo River.
MRe RICHARDS: Can you designate what they are?

MRe HATCH: No, because they are not named, drifts
and seeps and flows along the bank there into our canal, and
under your proposed amendment 1t would entitle you to take

all of them and will divert them into your pipes.

MRe RICHARDS: It is not our purpose to take any

of your springs, simply take the springs we have been taking

and use that water,
Mre Hatoh: The other fixes it definitelyd

MRe RICHARDS: No, there isn't definiteness enough

there, it should be necessary for us to name those Springs.

MRe HATCH: And you are limited then to a certain

quantity in your pipe line by further agreement entered into

here ¢

MR« RICHARDS: 'his is the last agreement we haves

Let me read the conclusion of it

"MRe HATCH: There is anothem matter,they
also have an objectlion to oun amending our
complaint as we have set forthe I understand

that 1a algome
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MR. FoSe RICHARDS: No, We have not made
any objection or expressed any opinion on
at all, that matter don't come up, I understand,
untll the next time.

THE COURTs I understand he merely asked
whether he would have an opportunity to be heard,

MR. EVANS: I want to say if they are going
to object to us amending our complaint so as to
make 1t conform to the proof that has been offer-
ed, which was the purpose of that -amendment, or
if they are going to make any objections or
retard us 1In proceeding with the trial of this
case, then 1t was not our undsrstanding that
this stlpulation which has just been read is
to be of any binding force or effect upon use

MR. RICHARDS: Mre Evans, we have not glven
your amendment the slightest conslderation.
You proposed it, and for ought we know 1t to
be entirely satisfactorye This wipes out
two of the four points of difference.

MRe HATCH: Not necessarily.

MR. EBVANSS If it 1s not satlsfactorny, we
want 1t understood nowe
MRe RICHARDSs What other differences have
we with you?

MRe HATCH: There are technleal objections
that might be ralsed to defeat our Blue CLLLf
claim, and we do not at this time propose to

be put iInto a position whereby the partles
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may take advantage of any technicality in order %
to attempt to defeat such claim as we have
established by the proof,

THE COURT: Now, I understood they wailved
all objection to your Blue Cliff ciaim, that is
the way I understood it

MRe. HATCH: and that, 1f the court please,
might be as set forth in our original complaint.
We are now before the court proposing to amend

Mre RICHARDSY We are referring to the pro-
posed decision, that the change in his proposed
declsion 1s to classify you as a primary instead
of secondary righte. I used that term,and the
objectlon was made to thate

THE COURT: You withdraw that?

MRe RICHARDS$ I withdraw it and walve 1t.
That 1s what we wmean by this, and think we have
told it in plain language.

THE COURTs It seems so to the court.

MRe EVANS: Let 1t be understood then the
City, through their attorneys, or otherwlse,
at the time the question comes before the count
asg to whéther or noti we will be permltted to
amend our complaint is heard, object to 1%,
that amendment, that this stlpulation a8 now
made and read Into the record may be withdpawn,
In other wonrds, we understood as far as we‘wovo
concerned all objectlons In thls matter wene
belng withdrawn, they would no further rebard

Ul e
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THE COURTs The court will not hear you
upon the application to withdraw this stip-
ulation, neither will I hear them upon any
objection to the Blue Cliff.

MRe RICHARDS: Let us be frank, This was

- written and read and read by you, so that we
all knew before we come in what it meante. It
is not our purpose to change it

MR. WEDGWOODs It is the spilrit of the
act and Intente

MRe RICHARDS: We are not hear to play

fast and loose with our language.!

Now, 1% seems to us perfect faith has been kept with
these people, and 1t was agreed tha water of those springs
should be awarded to Provo Clty, and we are simply putting 1t
In such shape i1t will be definlte enough to answer the re=

quivements of the Supreme Court as to quantity,

THE COURTs The objection ls you have included springs
that are not in the stlpulatione I don't know about thatbe.

MRe RICHARDS: I don't elthers

THE CGOURT: What springs, Judge Hatch, or MreRvans?

MRe HATCH$ They are not namede The count has
been by the Blue Cliff llne of the canal and saw the econdltion

that exlats theres,

THE COURTs T don't think you understand me, what

springs do you contend were included in the stipulatlon?
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MRe HATCH:3 Every spring they had then flowing in

their pipe line.
THE COURTs What were those?

MRe HATEHS I don't know, but I do know there were
some springs that would be included within this proposed
amendment, they did not have flowlng in thelr pipe line, and
that is my objectlion to it, and their amendment would give
to them those springs within the area, whether they were

flowing in the pipe line or whether they were not any time.

THE COURT: That would be true of the findings as

prepared, as far as they go, wouldn't 1t%

MR. HATCH: I don't think so, It says all those waters

now flowing from springs into sald waterworks systen.

THE COURT: &nd the s prings and water to whilch the
sald defendant Provo City is entitled and more particularly
described as followss *+he springs known as the South Guard
Quarter Spring, which arilses in a ravine above the flume line
of the Utah Pawer & Light Company and below the dltoh known

as the Johnson Ditche
MRe RICHARDS: I have no obJection=e

MRe EVANS: If this designaties all the s prings you
have taken Into your pipe line, then why do you add some

other springs?

MRe RICHARDS: We do not understand we haves I
have no objectilon thls goilng 1in, we except the Yellow
Jacket Spring and any springs arising in the Blue CLIff canal,
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1f that is the bone of contention, any springs except what we

‘are already connected with.

MR. EVANS: ‘his stipulation was made with a view of
limiting the clty to.the water they had taken in their pipe
lines We conceded a great deal at the time We made this
stipulation, we gave them a creat deal more water than the
court had awarded to them, by saying they might have the watenr
taken into their pipe linee. Now they come back and want more
than what we conceded.,

THE COURT: The difference between you ls a questlon
of fact, I take it, as/kﬁat was being taken into the pilpe
1ine at that time. YThey are protesting they do not wﬁnt any
water at all except what was taken in at that time. That 1s
an indefinite and uncertaln deslgnatlon, to say water taken in

at that time wlthout some descriptions.

MRe HATCH: We have no objectlion to the deseriptilion

the court had.

THE COURTs If 1t can be deslgnated, the springs

-
that were supplylng that.

MRe EVANSt ‘They say all water arising in the springs
between the county rond and the flume line of the Power &

Light Yompany. ‘hey do not say the water they have taken ins
THE COURTs: That ls your presentatlons

MRe RICHARDS: I remembor thore wua very serious
contest over fifty feot of water iIn the Blue CLI{f canal that

they were anxlous to et out of the way, and we stipulateds

e 1] =
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THE COURT: I understood so, there were concessions

on both sides,

MRe HATCHs We have no objection to thelr having all
they had.in their pipe line at the time, and to thelr defining
what 1t is, making it defintite and specific, but we do not
want the particular proposition laid down-~ I understand they
had exact surveys and measurements and plats of all of the
waters they have appropriated and diverted into thelw pipe
line.

MR. RICHARDS: We took days at that, and it culminated
in this stiﬁulation. We were told not to waste time of the
court to prove titlee If your honor wishes me, I can put
my hand on it in a few minutes, where one of two of the gentle=
men, I am not certain whether Judge latich or General Wedgwood
or lire Ray insisted we should not take time, and finally the
court saild perhaps we wanted to make a record against the
other defendants not here consentings I sald that 1s exactly
what we want to do, 80 as to make the record, and we run
through our proof hurrledly. Now, this matter was absolutely
apreed, Now, I have no objectlon to excepting anything
thatralses above and flows into the Blue CLLFf Canal, owr rises

in the Blue CLLff Canal .

THE COURTs Is that satisfactory to you, If there 1s
excepted all aprings rilsing above and flowlng In or rlailng

in the canal.

MiRe HATOH: I think thewe can be no objectlon to 1te

THE GOURT: Then this will be adopted, 1f you willl

go amend 1t to make that plaine
-- 12 L R




MRe RICHARDS: That is all spring rising above the
Blue Cliff Canal which flow into the canal, or springs arising |

in the canal?®

THE COURT$ Yes,

MRe HATCHs Just a moment, if the court blease, it
seems I wholly misunderstood my clients here in regard to their
acquiescence in that matter, and if the court will permit me

I will ask to withdraw it,

THE COURT$ You may withdraw your consent. The

court adopts your substitution with that exception.

MRe RICHARDS: I Jjust learned I made my statement a
little too broad. It seems some of the Springs that we have
had connected up all the time are above the canal, so that
the exceptlion of all springs above would cut off some that
are already in, and were at the time connected up with our
system, but the exception could be made thene of 4ll that had

not beene

THE COURT: If you noticed the language of the count
as to the exception, I think it would coven wvhat you wante The
excoeptlion was all those springs arising above and flowlng into

the canal or those arilsing in the canal e

e

MRe RICHARDS: Of counse, oug1wvuta would not he

flowing Into the cuanal.

MRs EVANS: I take 1t you have taken no addltlonal

springs in since this stipulatlon was made?




MRe RICHARDS: I understand nothings

MRe EVANS: 4nd you don't intend to take any other
additional springs in or develop the springs already taken 1l
so that they shall flow a greater quantity of water. What

you intend is take the water you had at that time,

-

MRe RICHARDS: We intend to take the water flowing

from those springse |

MRe EVANS: Do you intend to deepen them?

THE COURTs The court 1s not interested in that, !
Mre Lvanse That is a matler you will have to determine when

it comes up.

MR RICHARDS: Just a clerlcal sugpestion, finding 92 |
subdivision "b", first line, page 49, after the words "Sego E
Irrigation" the word "Gompany" ousht to be added. |

Our next objectlon, 156 1s covered, the annual appolnte- i
ment of a commlssioner. |

Now, at page 91 of the findings, 169, the assessment to %
the power users, in the opinion of the clty, 1s disproportionaté
to the amount that should be assessed, I do not presume to i
state what they should be, but the intimatlonm ls the amount |
suggested 1a dlsproportionate to the amount and sevvice vundnvn@,
and they should be iIncreased. g

Then the changes in the decree will be as stated in our

sugreatlons, and to comport wilith the amendments to the findings

MRe HATCH: What dild you sugrest as to the fndinga

ag to payments, 169%
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MRe RICHARDS: <The sugsestion is made at the instance

of my clients, in the making of the assessment a larger sum

should be charged against the power users than the figures

namede Just what it should be=--

MRe HATCH: You think Heber City Mills ought to be

charged more?

MRe RICHARDS: Yes, because of the service they anre

gotting disproportionate as to the charge of the farmers.

MRe HATCHs They get no sewrvice from the commissioner,
or any other person, except the distributing of waters for

lrrigatlion pwrpose to the Wasatch Canal,

MR+ RICHARDS: Isn't that service, isn't the super=-

vision of the commissioner on the whole river service?

MRe HATCH: This 1s not on the river, It 1ls six "
miles from the rilver, and the water is silmply applied for
power purposes as 1t ls used by the canal company, needs not
to be measured at any time by the commissioner. And as to
Joseph R, Murdock, who doesn't use the water at all, and

has not for several years, and may never use it, he pays
geventy-five cents a quarter, {ils50 a month, whatever 1t Ls,

1t 18 169¢ It may be dome power users ought to be taxes

more

MRs RICHARDS: I do not sugpest golng Into the detalls,
but call the court's attentlon to that, however, and leave 1Lt

with the court,.

THE CCOURTS Without more information than I have, I
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would not be able to say whether it 1s proportionate ox

| . disproportionate with the assessments made.

MRe STORY: I suppose it is based more or less on
the experlence the commissicner has had in the distribution
of the water, and this 1ls assumed to be a falr proportionate

charge based on that experience.

MRe RICHARDS: Let us suggest this then. Our suggestion
1s 1nadequate, and I refer your honor to the commissioner
as the best evlidence what ls beilng done between the different
users, and leaye it theres In other words, I am willing to
leave our objectlon to the coaurt and let the court lnquilre of
the commilssioner, and take such actlion ag the court deems

proper.
THE COURTs Are you willling to do that?

MRe STORY: I don't know, your honor. I have no
objectilon tio the court getting all the Information he can, but
to gsay I am golng to consent in advance-~ thils 1s what we have

been objecting to all along, we think Lt 1la highs.

MRes HATCH: These flgures were filxed, we think
before the commlssloner had the experlence he now hase I think

the suggestlon of Brother Richanrds 1la propors

OHE COURD: If satisfactory, T will consul® With the
comnlssloner, and got what Information I can from him, and maks
the adjustment accordingly; that ls according to my Judgment,
after getting the facts from hims I have no ldea what

proportlon thils represents, nor how It companes wilth the othen
large users of watere.
= kAR an 18 ww




pipes and water system except the Maple Spring, and that is
what they said was all they wanted. T call thg court's at-
gention to the testlmony of Mr.Swan, who was the city en-
gineexr, Vol.2, page 835, of the transcriph, He says, from
the Hoover Ranch down there is return Seepage coming in
practically all the way down the rilver, There are just
above Spring Dell particularly, there anre springs on both
sides of the canyon clear down to the waten's edge, and
probably large returning seepage waten comlng Wp in the
bed of the river just above the Spring Dell and from there

on downe

THE COURT: Is the olty taking into thein plpes this

watenr®

MRe HATOH: No, that new springs were belng opened
down to and oven a fiter the commencement of this sult, as
kwe ghown by Provo City's witness Swan, Vol.2,page 744,
(Reading)

Now, thils 1s page 745 (Reading(.

Now, the appropnlatlon of springs by Provo City have been

fully completed at the time of the hearing when the g tilpulatiol

=)

between the plaintiff and ¥povo Clty was made, as ls shown
by the testimony of Frovo Clty's witness Thompson, tinangoript
Vol«9 page 41680s This 18 a pontlon of his testimony.

"Qe Do you know whethem all the waters of the springs
rlsing In the canyon that are clalmed by the olty-ame
turned Intio und used in the diatnibutive system?

YAs They have been fhis eummen, (That L& at the time of

hils testimony.) I judge before that, but this sumner I

have watched 1t very carefully,"




Mre CoC, Richards, in his statement before the courtin
the discdséion of this matter, distinetly limited the clty's »
rights In the spring to those that were taken in at the time
of thé stipulatione Vole9s

"MRe RICHARDS: Gentlemen, I have got a bunch
of' notices of appropriations of the springs only
tiat We have taken into the pipe line system.

MR. JACOB EVANS$ I should like to make an
Inquiry concerning them, whether or not the
notices are notices of appropriation of Springs
only khat have taken into the pipe line system?

""Mre RICHARDS: We claim for nothing else.

Mre EVANS: Then we have no objéction to
thelrn introductlone In any event, &f there are
notiices there that cover some springs that wenre
not takem tnto the gystem, you would claim
nothilng for those springs that were not taken

Into the syabems

MRe RICHARDSS Oh, nos!

Now, that themo were other springs contilguous and ?

practical to dlvert Into the waterworks system 1s shown by

the testimony of NMmpe Swane  Vol. 2,page 9283

Qe Have you all the water in your pipe line

gystiem that you ean put into 1t except you take

1t from the river itaelf%
A. Noo
Qe YWhy noti?

Ae Because we can put more in.

Qe From Sprinpgse?




Ae Yes, there are other springs.
Qs Why haven't you put them in?
Ae We have been putting them in, some

nearyy every yean"

Now, the testimony 1s that there are m@y springs that
had not at the time of this testimony been taken into the
system, at the time of this stlpulation, that are there, that
can yet be taken in, andewen though the plaintiff were not |

objecting, it is divemting virtually from the seepage and

spring water that finds its way into the Provo Hiver quantities%

that ought not to be diverted; especially ought not to after
they stipulated with us as they have here. Now, I do not
wish to be understood that we wanﬁ to take from Provo Clty
anything we stipulated they should have. The stilpulation

was to sottle differences between us, and yesterday 1Lt was
rather urged we were secking somethilng from themeand were
willing to concede much inAorder to get what w;‘wanted. Admit
that we wanted them to concede to us gomething which we be=
1lieved we were absolutely entltled to, what did we concede to
them? It was water for the waterworks systems We werve here
ghowing that they were==- twying to show, and I belleve did
almost conclusdvely show, that with a proper use as they then
had 1t they could pvdbably not vse the lowest quantity found
to have been flowing in thelr pipe llne at any time when the
measurements vere kiven, four and some second feet, four and
a fraction second foet, as I romember, Whut/wgre contending
was all thoy wemre entitled to. In the stlpulatlon we granted
to them not less in effect than=- woll not less than==- hero It
1a, the lowest gquantity measured b.16 to 12,88 second feet of
water in thelr pipe line, whon we were contendlng that four
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something-- four second feet, I am reminded by ireTanner, in
the“ten%étive decree was the finding of their water works .

systems Now, I am informed that this inflow of the river, springs
and other water, as testified to by MNr.fwan, will amount to |

12 second feet of watere

-

THE GOURT$ From the springs mentioned in this amendmentf

|
MRe HATCGH: In this amendment, and they are not all the |

springs that have not been taken into their pilpe line up to

the present timee

IHE COURT: I undemstood Mre.Richards to say they
claimed nothing that had not been taken into their pipe lines
at the time of this stipulations

MR. HATCH: He says that, but my objection is the decree
and fiindlng says momee. It give them all the springs between
certaln polnts except only those that flow into the Blue C1iff
Canal, or rilse in the Blue Cliff canal under the exceptlon as
sugaested by the court yesterdaye Now, the Blue Cliff Canal
ls on the north and west side of the rivemn and all of the
springs on the south slde not yet put into the pipe line might
under thils be even hereafter diverted intio the pipe line.s Ounr |
objectlon was that it dld noti, the proposed amendment does not
confiine them to tho springs that are now In thelr pipe line,

and I understandss=

THE COURTs Will you read the proposed amendment,Mr.'
Richards gave me a4 copy of 1t and I ~ut It in here, but I do

not flind 1t nows
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MR~ HATCHs Subdivision B.

? . "That said defendant Provo City has appropriated,
ha§ the right to collect by its pipe line and water works
system, as now located and constructed in Provo Canyon,
Utah County, Utah, and is entitled to convey and use for

domestic and munibipal purposes at Provo Clty,Utah and

E adjacent thereto, all those waters of South Guard Juartenr
| Springs, which arises in a ravine above the flume line

; of the Utah Power & Light “ompany, and below the ditch

i kmown as the Johnson Ditch, situate in the southwest
guarter of Section 38, in Township 5 South of Range &
Bast of the Sult Lake Base & Meridian, Also all of the
waters of all springs arising between the county road

é as now located and ised, and the flume line of the Utah
i Power & Light VYompany, and down from the county highway
bridge, crossing said river, near the mouth of Bridal
Vell Falls to the west line of the northeast quarter of
| Sectilon 5, Lownship 6, South of Range & Hast of the Salt
Lake Base & Meridian, excepting therefrom, howevern, all
of the waters of Maple or commonly called Yellow Jacket

gpring, measuring about one-fourth of a seec nd foot.!

Then the fuwrther amendment as sugpested la,

A1l of tho waters of all the springs which flow into
or rise in the Blue CLLFf Canal." _ :

The objectlon to Lhe proposed substltute ls 1t nd-
- where attempts tio limit them to the waters they have approprlated
iund to the watew that is conceded to them in the stipulatilons
fNow, 1 youw honor please, under the Clrst clause of bLhils

;stipulation they are especlally confined to the water flowlng

iinto tholr pipe line and water works system, but 1t is posalble

{
i
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under.the amendment as iy was submitted yesterday, and &s
substituted for Subdivision E for them to claim, as I under-
stand, approximately 12 second feet of water in additlon, and

to tater take 1t into their pipe linee.

THE COURDs What is the capacity of their pipe line?
MRe. THOMPSON: It will carry 15 second feete

MRe HaTCH: They sometimes now have with the springs

they have heretofore diverted, 12.88 foct.
THE COURT: They could not take 12 moree

MTe HATCHS No, but they could by diverting these
other springs keep it to 12.88 all the time, and that 1s what
we object toe Sometimes the springs they have diverted now
aives them & quantlty of only 85415 second feete I call youn
honor's at ention to the exhibit, the plat that was filed in the
case here, 305, placed in the files this 9th. day of April, 1920,

in place of tracing, by order of Judge Morses Now, I understand

| this 18 in evidence in the case. MNMre.lanner, 1f you will polnt

out to me the river brldge where the head of this award will be=

pine Wheve 1s the riven bnidge?

(Dlscussion between counrt,counsel und lr.Tanser as %o

. map not audibles)

MRe RICHARDS$ Now, our understanding of the sltuation
1s Just thise I am informed that the water that MreSwan referred

to that might be taken into our plpe line additional to what was

. belng taken iIn, was the water coming from the springs or of the
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springs in the Blue Cliff Canal, and not otherwise, It is also
true there are no other springs in there. If there are, we
don't‘Waﬁt theme We simply want a definite description what
there 1s here, and these are in the nature of percolations
rather than springs. If they were known by some name that we
could deslgnate them in the decree and in the findings, that

is all we would ask, but they have no name, they are all

here and there, just as they have been shown, Now, our brethern
have not yet pointed out, and if I am correctly informed, cannot
point out any other and different springs than these we have

excepted in that section. I sald before and say it now, we are
|

- not trying to get anything more than the stipulatinn suggesteds

We have the water of those springs runnlng into our pipe.

MR« HATCHs If the stilpulation says that, we will be
gatisfied, but it does not confine i1t

MRe RICHARDS: Just a minute, Judge, let me talke a |

minute.

MRe HATCH$ Pardon me, I though you wanted me to say
some thinge.

MRe RICHARDS: I dlde The suggestilion has been made

as to that ldentification, and that ls all we are seeking to

get hewre, is indentificatlon. We cannol name the springs, they ‘

- huave no names. It seems to us the only way was to get L1t by some

deslgnatlon upon the ground by natrual objectd, on actual survey.
We are not seeking for percolatlions, we are not seeking for any-

thing excepl the waters that have been entering our pilpe lines,

| and the watex that comes from the springs that we have developed

éithut do go there, and with these explanatlions as made the othen

a,duy, and my brethern made hore today, and as they make It now,

they do not point out therve ls any ether spnings If there ls any
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other spring there, it must be known to some of these engineers,

' This does.not give us the right to go there and undermine that

E country and drain ite. We do not ask that right, Iﬁ is to des=-

| lgnate the spfings in this locality, so we will have something

definite in our decred.

MRe EVANS: Mre Richards, could it be arranged to limit

this by saying it shall ce limited to the quantity heretofore
taken Into the pipe line.

MRe RICHARDS: That was not the stipulations The

stipulation was we were to have the water of those springs,

' five feet or six reet, or whatever they flowed. That 1s all we

are asking for, and I insist on having that specifically.
Now, if there is anothen spring up there, ypu people must lknow

1t, point it outs It would give us no tltle to it anyway.

MR. HATCH: If the court please, as to that, that is
all we want, ls to have it specifice There are probably a
hundred springs in Provo Canyon,no one of which is known
by any definite name, but each Llowing a quantity of waton
They only have names given to them for some particulan purpose,
11ttle springs of waten fiowing three or four inches per second,
probablyes Calling attentlon,= one or two springs just below

thls river bridge on the county wroad i1n Provo Canyon. Youw

- honor has drlven through the canyon, willl probably romember them

coming out of the muntalnside and flowing acrogss the roads Now,

I do not think there 1s a man In the counrt house than can gilve a

name to ldentify elther of those springs, but: they are there.

They are not in the pipeline, but they may be put Into 1t undar'
thls amendment, and there are provably thirty on forty othex
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, springs similar th them. I take it that there must be, unden

the testlmony of Mr.Swan, as he has given it here in the record,

; and 1t is to avoid that that we are now objecting to that par-
n ticular grant of all of the springs arising betweer c ertain

~ points, that they never have used and some of them they pro-

: bably never will, but 1s leaves it wide open for them to go in

~ thelr and take up the 12 second feet of water, 13 second feet

of water, or capaclty of the pipe, during the entire season

f every year, and that 1s not the stipulation, I take 1t that 1s
; not what the court intended to give them, and they never have

- had 1t, they are not entitled to it, and don't claim it nbw

Now, I have been informed that Provo City has a survey

f definitely locating every seep and spring they have put into
. their pipe line. I may be misinformed. If they have it can be
. definitely fixed here nowe

THE COURTs Is that correct?
MRe SWAN: That map theres

THE COURT$ I didn't ask you about the map, Is that
correct, that you have a survey that shows every spring that

| goes in?

MRe SWAN$ Nothing more than the survey from which

‘ the data was put on the map.
THE COURTS$ YOU HAve no such informatiom ?
MRe SWAN: That is all the information we havee.
THE COURTs You don't care to answer the question?

MRe RICHARDS$ Have you any additional information
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relative to the location of the springs other than the inform-

ation on the map?
MRe SWANe. No sire

MR. HATCH: Doesn’t this show every intake into your
pipe line?

MR. SWAN: Shows every branch and lateral, but doesn't
show every intake, because the intakes are along in galleries,
many places, it is Impossible to locate it in a definite spning,
The whole mountainside there is moved, and the water changes

'along that 1line, and you cannot definltely locate those springs 5

MRo, HATCHjS There are springs between the Provo Riven

bridge in the canyon, on the county road, and the west line ofe=-
MRe RICHARDS: I am told by Mre Swan-=
MR, HATCH3 West line of Section 5.

MRe RICHARDS: I am told by MreSwan, there is no
spring, or anything that could be called a spring within
that territbry that has been described in our proposed finding :
and decree, thgt could he taken into our plpe 1line except those
that are excepted by the Blue ClLiIff and Yellow Jacket. There
are no other waters in that sectlion that could be taken into

the system.

MRe HATCH$ As now construoted=-= he doesn't qualify
1t by that--~ but the pilpe line may be extended when they are
awarded the »right to all these waters. They are not limited
to thelr present pipe lines
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MR. RICHARDS: Then my statement, if our pipe line
were extended across the territory we have name here, there

would not be any others.

MRe. HATCH: Then I would dispute it, and have ab-

solutely no question about proving conclusively that it is
not righte - k

MR RICHARDS; I am not suggesting water could not be
carried from outside, but within the limits.

MR. HATCH: Between the bridge and west line?
MRe RICHARDS: Yes.

MR. HATCH$ It seems to me so plain anybody travel-
ing through the canyon could not help but sees

MRe RICHARDS?$ Let us have a suggestion thene

MRe HATCH: I say you ought to be confined to the
stipulatidn, the springs you have diverted Into your pipe
line water works system, as it was constructed, at the time of
the stipulatione Your honor has the stipulation, and that
confines them to the springs they had then diverted into their
pipe line, and the testimony shows that from those springs
they recelved iInto their pipe line at the times of the
different measurementse The lowest quantlty was 5,16 and highe
est quantity 12,88 second feet, and we had that when we.gtip=
ulated, and they confined themselves then to the water of these
pantioular springs. Now, 1f they don't kmow the names of them,
they having diverted them and put them into their pipe line
and used them, how can they expect us to kmow the names of
those sphings.
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THE GOURT: I do not think it is material at all
as to''the names. If they can be identified, of course, there
ought to be some identification of the springs. It is not
desirable fn any decree that an expression is used which would
require evidgnce In order to make it definite and certain,
and 1if thia, the language of the stipulation, was carried into
the decree, 1t would be uncertain. If we can make it certain

we ought to do 1t, of course.

MRe HATCH$ I do not know of any way to make 1t
certain except from thelr notess If they cannot do it, hav-
ing surveyed and dlverted,it, and made their applications that
Mre Richards put in, it would seem to be a question that could
not be made certain, but 1t would be up to them to make it

certaine.

THE COURT$ The court hasn't any information that
would enable the court to make 1t certain, but I think since
we examine this stipulation here there should be something
in the decree expressing the substance of this stipulation
in respect to the fact that the watems contemplated by the
stipulation are the watems from the springs that have been

taken into the pipe line that time.

MRe. EVANS$ Why couldn't that be carried into this
amendment and thereby limited? It seems to me it 1s only

a question of languages.

MRe. HATCHs$ I thought the finding, as 1t originally
stood, covered ite. page 30.

THE COURTs I have 1t right before me, I have beexn
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reading it.

MRe HATCH$ The last line there is after "Johnson
Ditch", "springs arising between the county road and the flume
line of the Utah Power & Light Company, and down from the
county highway bridge cerossing said river near the Bridal
Veil Falls to the west line of the northeast quarter of Section
95 in Township 6 South of Range 3 Bast, of the Salt Lake Base
& Meridian." But all of this is qualified, all those waters
now flowving from prings into said waterworks system, that
covers ite Then they specifically except, howewer, the watenrs
of Maple, or commonly called Yellow Jacket Spring, and the
springs or water to which the said defendant Provo Clty 1is
entitled, are more particularly designated as followse Now,
if they can be designated any more particularly than they are
in this paragraph, I take it 1t is thelr duty to so deslgnate
them, but that they be confined to the language of the paragraph
before the word "spring",~ all preceding thate Then the
balance of the paragraph as it was in the original finding,
attempts to point out the particular springs that flow into
thelr system, and does 1t, I take 1t, so far as it 1s possible
to do 1t from the evidence, and if the evidence was not suf-
flelent to identify theinr rights, that is theip fault, not
oursj but they should not be permitted by a broad taking in of
springs to cover anything that;they are not entitled to, gnd
they are olearly not entitled to that 12 mecond feet of water
in addition to their 12,88 when their pipe will only hold 13,

THE COURT: Now, Mre Richards, what additional
territory is included in the descrliption you have glven in
your proposed amendment to that that is given in the subdi-
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vislion E, paragraph 5%7.
MRes RICHARD3S: OCan ycu point it out, Mr. Swant%

MR. SWAN: There i1s the bridge, near the east line
herePn this map, little ways west of this seetlon corner,
short distance right there, shown on the map where the county
road corsses the rivers The other polnt is the west line
of northeast quarter of Section 5¢ That would be half way
down this line heres <his is the northeast corner of Section
5, and northeast quarter would be along here between these two

points, being it down here.

THE COURT: That is the description in the original
drafte Now what is the description you have in this, what
does it take in?%®

MRe. SWAN: Description 1s limited to the same
distance, and includes the terrltory between the flume of
the Power Company and the county road, which is shown here
on this map, with the exception of this one spring which is

especially designated which comes above.

MRe HATCH3 The flume is on the north side .of the
river, and county road on the south for piractically the entire

distance.
MR. SWAN: Yes sir, all the distance.

MRe HATCH: And it takes in every seep and spring
that comes into that river during that entire course, without

any limitation, under the proposed substitutes
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MRe RICHARDS: You wouldn't suggest the word "spring" =
covers percolation and seepage, and we could frain the whole

country?

MR, HATCH$ No, but anything coming to the surface
out of the ground is designated a spring, regardless of the
quantityd We call it spring, that is the general d efinition
of the term. You would not be permitted to dig except you
were allovied to develop and increase the flow of your springs

that are awarded to you., -

MRe RICHARDS: Exaotly, and simply apply to the present
conditions, or the condition that obtained at that time. Do
you understand there ls any change in the conditions now and

what they were?

MRe HATCHs I don't understand there is, but if you
confined yourself to the waters you have diverted into you
ditoh, I am contending you shall be donfined to the waters you
have appropriated regardless of the quantlty. We admit it
1s leas than six feet to twelve seocond feet. We are not
questioning that, but what we do qyestion is the hmxxkm broad
taking in of everything in sight,.

THE COURT: Gentlemen, from reading the draft of this
subdivision on page 30, and the proposed change, I see no
difference whatever in them, except that in the dvaft 1t 1s
limited to the waters that had been taken inta thelr pipe
at that time, The descpiption is just the same. I do not

see any difference at alle Is there any difference?

MRe. HATCH: I think there isn't any except orelimits

wHLTT) me




them to the water they had actuallye.

THE COURT: Yes.

MR. HATCH: And the other does not. The other takes
in all that that they have not, if there be any, and the evi-

dence shows there 1s 12 second feete

THE DOURT$ I think under the evidence, they are
entitled to all that was running at that time from this terri-
torye.

MRe RICHARDS: There are only two points I suggest
by the change in that subdivision. The first was to show only
it was not some indefinite quantity that was flowing in the
pipe, so as to leave a question the court hereafter would say
there 1s no speci#ic or definite quantity named, and fixed it
as being all the water coming from the springs so that it would
be definite from those particular springs. Then not being
able to name them, the lines were drawn, as I was told that

would include nothing else but just those.

THE QOURT$ It is drawn in both of theme There 1s no
difference in the linese *hat is the reason I asked
Mr, Swan where these places where, the description of the terri- |
tory in which these springs arise, and you are entitled to all
of them unden elther of these drafts. It is just the same,

isn't 1t, Mr. Swan?
MR. SWANS We almed to make 1t exactly the same.

THE COURT$ And under the language of each of these
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‘constructed in Provo Canyon, all those watérs now flowing from

propoced drafts, you are entitled to all of the water from ail !
the springs in that territory, limited, however, to the fact
you had not had it in your pipe before,

MR HATCH: I don't so read it, your honor. The
defendant Provo City has appropriated, has the right to col=-

lect by 1ts plpe line and waterworks system as now located and

springs into sald water works system, except, however, the
waters of Maple, or commonly called Yellow Jacket Springe The
other wording says, they are entltled to divert into its said

waterworks system, and to convey and use for domestic and

municipal purposes.

THE COURT: Judge Hatoh, that is exactly what I sug-
gested a moment ago, that the springs described in the two are
Juat the same territory in which the springs arise, and all the
springs are refereed to in both lnstances, but in the draft
that was prepared, original draft, there is a limitation con=
tained in the firat part of the paragraph to the water that wasa
taken into their pipe line as then oconstructed; isn't that

correott
MR. HATOH: Yes,
THE COURT3 That 1s the only differencee.

MR. HATCH: As to that we offer no objection to the

original "e", but we object to the proposed substitutee

THE COURTs I do not think the substitute, when I come
to see the'atipulation. conforma to the stipulatione I
think 1t leavea out some important factors in the stipula=
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ticn, and does not make it any more definite and certain than
the‘original doese The stipulation is uncertain, there 1is
no certainty to it

MR. RICHARDS: It was not intended to 1limit anything,
and I shail be glad to tell you what happened.

THE COURT$ You have left out, all those waters now

flowing from sald springs into said waterworks systems

MR. RICHARDS: We have a right to collect them, and
elimination of the phrase was simply to avoid the question
arising of double construction, whether it would be possible ‘
to construe the water flowing as being an indefinite quantity,
and to make that definite, I used the term, all of the water of
those springs, so to avold the question of uncertalnty or

double constructions

THE COURT$ The difficulty with you gentlemen seems
to be you are satisfied with the language in the stipulation
which was much more indefinite and uncertain than anylanguage

that is proposed in either of these findingse

MRe RICHARDS: I will say this, your honon please,
of ocourse at the tlme of the stipulation it was understood,as
we underatand 1t here, that 1t was to include the waters of
are using all the waters of those springs., IREixWExEAXX That
is all we want now, buf when we ocome to putting it in the form
of a decree, we want to put 1t so that 1t will be definite and
adjudge something to usy not be so indefinite 1t will be
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meaninglesse The question is whether under the language of

the firsf draft 1t should be regarded as the water that runs
through the pipe line, not specifg§ing anything definite. The
court might say 1t was msaningless, It was to avoid that
construction of the descree I put the othar in; then whether

it 1s one foot, five feet or twelve feet, the language covers
1t, because it would be all the water flowing from those springs
The other was simply for the purpose of locating the springse

If there can be a better definition of the location of the
springs, I should bé glad to gét ik

MRe HATGCH: I call the court's attention further that
they=-

THE COURT$ Let me ask, I understood you to say you
made no objection to "e"  as originally drawne The substi-
tute may be adopted if you make no objection to the fact that
the springs that are included in your ;tipulation'are the

springs that arise and all of the springs that arise within
this terrlitory heres

MRe HATCH: But we doe Zither I don't understand
the court, don't understand the original "e" as the court
understands 1t, because we do object to all the springs in

that terrmtofy.

THE COURTs I think, gentlemen, that the reasonable
construction to put upon this is to say you meant those springs
within that territory, if that is the territory that 1s covered
by your stipulatlone

MRe HATCHs If the court please, our stipulatione-
I don't know the territory is covered-- we stipulate as to the
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water and the springs, but I do not think we cover any terri-

tory, I don't remember.
THE COURT: No, you don'te.

MR. HATCH: We do not cover any territory, but con-
ceded them all the springs wherever located they had in their
pipe line. They have interjected this territory into this,

and we do not object--

THE COURT: The committee having this in charge
injected that part of 1t.

MRe HATCH3 I don't know, someone did, but if the
language in "e" were all those waters now flowing from sprin;g
Into sald waterworks system except Yellow Jacket Spring, that
fixes a righte Now, 1f it is not definltely located, 1if
their springs are not definitely fixed, that are going into
their system, they should not be permitted to take advantage
of that neglect and acquire something largely additional to
what they have ever appropriated or used or now claim the
right to use under=-- and you lknow what springs they are, a&ce
cording to this testimopy that never were in this pipe line,
thelr own testimonye Y‘hat is why we ame objectinge Springs
all along the cburse they never have had, and within this
territory they never have had w;thin thelr pipe line.

MRe RICHARDS$ Judge, will you permit me,--Mne Swan
has come to me twlce and is here asking I shall explain.the
testimony you read, you interrogating him all over the fileld,
as he puts 1t, crose examining him in vegard to 1t, and the
testimony that he gave you, as he understood 1t there, and
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. understands 1t now, is that there 1s no watem there to go--
within Eﬂ%ﬁ territory thet would go into our pipe, except

that which has been excepted and is excepteds

MRe HATOH3 As to that, this is, as I understand, |
the direct testimony of MreSwan, It is not cross examinatim .
He was testifying on direct testimony when he made these
statemants, and 1t was with regard to a different subject
matter, I take it, as to Provo River being a cbnstantly in-
creasing river, and he was testifying at that time to get
all the water into the river he possibly could. May be that
he was led into exaggerating the matter a 1little bit, but
I do not believe he wase I think he told the trutke

THE COURT$ The proposed amendment 1s alloweds
Now we will take up the matter of the appointment of the
commiasionens sddkdtsdtitimit,
THR COURTS You may do that,
If there 1s nothing further,. this depantment of the
court will be adjourned without daye

..—-—-—-_-————-——-----u-_—--
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