IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRI

Q
)

IN AND FOR UTAH COUNTY,STATE OF
UTAH,

PROVO RHESERVOIR COMPANY,

No.2888 Givil.
& Corporation,

Contempt Proceeding
Plaintiff,

VSe ants on Pleintiff's Motion

for Chenge of Trial Judge
PROVO CITY, et 21,

i
g Insvwer Brief of the Defend-
)
)
De fendants, )
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The defendants admit that the Honorable James B,
Pucker, one of the Judges of the above entitled court, is
., disquelified to preside at thé trial of said contempt pro-
ceeding because of the fect’that‘he has been one of the at-
torneys‘fér the defendént P;ovo City andas counseled end
advised said City end its of%icers with respect to thein
rights in the ;remises and has asssisted in preparing the
pleadings of the befendants in this metters
Defendants, however, respectfully submit that the
Honorable George P.Parkef, one of the Judges of the ebove
entitled Court, is not in any menner disqualified from pre-
siding at the trial of the issues joined in this contempt
proceodinga
The Utah Statutes with respect to the disqualifi-
cation of judges is as follows: g
Sectlon 1785, Complled Laws of Utah,1917.
1785, (692) When disqualified. Exeept by
consent of all perties, no justice, Judge, non
Justilce of the peace shell sit or act as such in eny
actlon or proceedings

le To which he 1s a party,or in whiilch he 1s
Interested;



"2, When he is related to eithen party by
consanguinity or affinity within the third degree,
computed according to the rules of law;

3. When he has been attorney or counsel
for either perty in the action or proceeding.

"But the provisions of this section shall not
apply to the arrangement of the calendar or the
regulation of the order of business, nor to the

power of transferring the action or proceeding to
some other court.!

-

While it is true thet the Utsh Statutes does not
speclfy the interest that disqualifies a Jjudge from pre-
siding in the trial of en action, and while it is also true
that no case is reported wherein the Supreme court of Utsah
has defined the interest that will disqualify a judge from
presiding at the trial of a cause, the supreme courts of
several states in the Union under state Statutes similer to
the Utah statutes have defined the interest that does dis-
qualify and also the circumstences under which a judge is
not disqualified from presiding at the trial of a cause.

A presiding judge in the trial of & cause may,
or may not, be called upon to find the facts in o cause
as well as to declare the law thereine Where a Jury is
called to assist in the trial of a cause the Jjurors sre
tryers of the facts. The Utah code, Section 6799 Complled
Laws of Utah;1917, Sub-division 5, states one of the grounds
of chellenge for cause of any juror end is as follows:

"Pecunlary interest on the part of the juror

In the event of the action, or in the mein question
Involved in the actlon, except his interest as s
member oxr citizen of e munlcipal corporetion,!

It 1s true that nothing is seid in the Utah

Statutes as to whether or not the fact that any tryer of
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the facts in a cause is a texpeyer in & municip=2l corpora-
tion is thus disquaelified irom hearing and determining the
facts in any cause to which said municipsl corporation is a
party, and so fer as we are aware the Supreme Court of the
State of Utah has never had occasion to declere whether or
not a texpayér of a municipel corporation is disquslified
to hear end determine the facts in & cause to which said
municlipal corporstion is a party. However, the supreme
courts of several of the stetes of our Union have decided
cases under stetutes similer to the Utah statutes in which
said courts have decided that because & judge is a taxpayen
in a municipal corporation that fact does not disqualify
him to hear and determine the facts in & cause to which said
munlcipal corporation is a party.

It 1s conceded, of course, that no cause should
be heard and determined by any judge or tryer of the facts
if in the mind of such judge or tryer of the facts there
actual ly exists some blas or prejudice for onr against either
of the pertles litigent; or if said judge or tryer of the
facts has formed or expressed any opinion on the merits of
the controversye In the case st bar no contention is mede
by the plaintiff that there actually exists in the mind of
Judge Parker any blas or prejudlce against either of the
partles litigent, and no contention is made by the plaine
tiff that Judge Parker has eilther formed or expressed ‘any
opinion es to the merits of the controversyes It ls true
that under our statute the exlastence of certaln facts ane
presumptive of bles and prejudlce, and therefore under our

statute when such facts do exlst a judge 1s presumed to be
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disqualified to try the cases.

We start out with the proposition theat it 1s
Just 8s much the duty of a judge to retsin and try the
action if he is not disguaelified ss it is to remove it
when the recusation is well founded.,
Heinlen veHeilbron, 31 Pac.838 (Gall
Meyer veCity of San Diego, 53 Pac.43 Col,

This rule is founded upon the dictates of sound
public policy because it is well known that a change of
venue, or the calling in of snother judge usually seriously
Interferes with the practical administration of Jjustices
It also follows from said rule that no Judge has any right
to remove the action merely upon whim, or because of any
personal inconvenience that will be suffered by him through
retaining the actlon; nor because merely on account of the
fact that one of the parties litigant has requested the re-
moval of the actione

The affidavit of Joseph ReMurdock in support of
plaintiff's motion recltes,- that Judge Parker is disqual-
1fied b& reason of his having been a member of the firm of
Parker and Robinson, and that during the existence of said
pertnership J.WesRobinson, the former partner of Judge Parken,
appeared as counsel for the Upper East Undion Irrigation
Compeny, and the flrm of Perker and Robinson appeared as
counsel for the defendant John W.Hoover in said actlone
Pleintiff's counsel in thein brief do not seem to rely on
sald allegations of the affidavit, and we think that they
cannot rely upon ssld allegstions in this matter, which was
formally brought under the cause of action in the above en-

tltled Court known os No.2888 Clvil, because 1t 1s a con~
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tempt proceeding in which the decree in s=21d action is in-
volved, for the reason that it appears from the pleadings
that the Provo feservoir Compeny complains against the de-
fendants, and there is absolutely nothing to show thet
either the Upper Last Union Irrigation Company, or John We
Hoover have tie slighest interest in the outcome of this
contempt probeeding. The provision of the statute dis-
qualifying a judge, '"when he has been sttorney or counsel
for either party in the action or proceeding,! we submit
is limited to the perties to the controversy presently be-
fore the Court, and does not include parties to the main
action,which has already been heard and determined, who
have absolutely no interest in the outcome of the present
controversye. This contempt proceeding is a separate and
distinect action, and it involves a controversy only between
the parties to the proceeding, and the only reason that
this action is initiated ss a part of the main action Noe
2888 Civil is because this 1s a contempt prosceeding end
the degree in the main action 1s pleaded as the foundation
for the contempt charges

The only serious contention mads by counsel for
the pleintiff is that Judge Parker is disqualified to hear
and determine this contempt proceeding because he 1s in-
terested in the outcome of the action.

The word "interested! es used by the code embracés
only an interest that is direct, proximate, substanttal,
and certain, and does not embrace any remote, indirect, con=
tingent, uncertain, or shadowy Interest.

clty of Oakland veO0akland :
Water Front Cos = 50 Pace268 (Cals)

It 1s true that in the affidavit of Joseph R,
xo [B) e



Murdock it 1s alleged that this action involves, in efiiect,
the triel of rights of property amounting invalue to ap-
proximately $50,000.00, seid property belng weter right to
springs, some of which are now flowing in the pipe 1ines
of the defendant Provo City in its genersl waterworks
system, end" it is slleged thaet if the pleintiff succeeds
Provo Uity mey have to purchase other waters which will nec=
essitete the levylng of o tex on the property in said cilty
or - the issuance of bonds, @snd thet Judge Perker is o pege
ident and property owner snd texpeyer in the city end thot
a8 such, for the reasons stated, he has o msteriel interest
in the result of this action., We submlt that there is
nothing in the pleadings to inform the Court that thisa
action involves water rights of the value of $50,000,00,
The allegations of the compleint sve that the plaintlff hes
been demaged by the contemptuous sots of the defendant in
the sum of $1000,00 end Judgment is prayed for for said
emount, We contend that sald ellegatlons of the offidevit
are wholly speculative snd contingent and that the inten=
est which 1t 1s claimed Judge Parker may have 1a too remote,
indirect, contingent, undertsain, snd shadowy to dlsquelify
him from trying the controversy.
et al,

In the cese of Higplna/ve Clty of San Diego, 58
Pace 700, 59 Pac. 209, the pleintiff brought the action
for themselves snd nll texpeyers of the olty apainat-the
Clty and the Sen Diego Water Company to obtein n Judgment
deolaring o certain lemse from the Waten Company o the
clty to be vold ond %o enjoln the olty and its aufiitor
end treasurer from meking sny further payments to the
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water company thereunder. The resident Judges were residents,
property owners, and texpeyers in the city. The California
court held thaet their interest was too remotely involved

to operste as a disqualification,

In the case of Los /Angeles v Pomeroy, 65 Pac,
1049, wes an action by the city to condemn certain weter
beering lands, the result of which, if successful, would
be to impose upon the city the burden of paying the water
company & large sum of moneye The California court held
that the fact that the judge was & resident, texpeyer sand
property owner within the city did not disquslify him,

In the case of, Cuyamaca Watenr Compeny ve Superior
Court, 226 Pace. 604, the City of San Diego commenced an
actlon to quiet title to the waters of the San Diego River,
The water compeny contended that the Judges of the county
were disqualified because they were texpayers of the plein-
t1ff citys The California court held, "that to hold in
such ceses a taxpaylng judge whose rights might be said
theoretically to be effected the seme as the rights of the
pleintiff ond all other taxpayers would be disqualified on
the ground of interest would be en unwarranted extension of
8 rule,"

The dilsquaelifying interest must be a pecuniary
or property interest In the actlon or its results. The
digstinetlon drawn in the cases goes to the extent that
when o sult is Instituted sgainst a county or municipal
corporation to esteblish a lliabllity such as & suit toocb-
tedn a judgment for damages or liaebllity against the cor-
poration, the judge, though a texpayer of the county or
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municipality, is not disqualified to sit in the trial of

e cause as his interest is not direct or certain. But
when the suit is instituted to restrain collection of a
tex fixed and ascerteined snd resting upon the taxable pro-
perty of a county or munielpal corporstion then the Jjudge
who owns taxable property in the county or municipsl cor-
poration would be disqualified as having a direct interest

In the litigation before hime

Sauls ve Freeman, 4 Southern 525

12 Am, Stl Rep.l90 Flea,
Austin veNalle, 22 S. We 960, Temes
City of Oaklend, V.
Oakland Water Front Co. 50 Pac.268 Cal.

Meyer v. San Diego, 53 Pac, 354, Cal,
-é;fgﬁﬂw”“wah% Kot 58 iR /3, L wnote 185
In the case @f City of Los £Lngeles ve Pomeroy,
et 81,65 Pac,1049, the California Court held that the fact
that a judge owned real property within a city did not
dilsquelify him to hear and determine condemnation proceed=
Ings of land for municilpseld purposes by the city.
In the case of Higmins, et al, v, Clty of San
Diego, 68 Pac,700, the Californile. court held that where a
water compeny had a claim ageinst a clty for the use of
1ts plant contlgent on there having been funds in the
treasury from which 1t could have been paid es it accrued
that the Judge was not disqualified merely by reason of
being a taxpeyer though the judgment might become the foun-
detlon of & apeclel tex to meet 1t, or by some other means
peyment mlght be enforced, the judge's interest in. eny event
belng too remote, even where there had been & continuous con-
troveray between the city and the water company engendering
much feeling, eénd even whewe 1n the controversy between the
water compeny and & person afterwards a judge in which both
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parties silred their grievances in the papers end the com-
peny shut off the judge's water end he threatened to pro-
ceed to forfeit the company's charter,

In the case at bar there is Nno question wherein
the velidity of any tax or assessment which directly af-
fects the tédxpayers of Provo City is being litigated.,

There is no question here being litigated thst in any men-
ner directly affects any property right of Judge Pavker,
The only question involved isg whether or not the defendents,
or elther of them, are guilty of & wilful contempt of the
decree of this Court, and 1f saiad defendénts, or either of
them, are found guillty whether or not they, or either of
them, should be punished by the imposition of a fine which,
under the prayer of the plaintlff, in any event cannot ex-
coed the sum of $1000.00s We respectfully submit that any
Interest, as the term 1s used in our statute, of Judge
Parker In the outcome of ﬁhe controvensy between'thg plain-
t1ff and the defendants in this watter is so remote, spec-
ulatlve, uncertain, and shadowy that he is not disquelified
to hear &nd determine the controversys.

We further submilt that under the record of this
case that the Honorable George PePevker, as one of the
Judges of the above entitled court, 1s not disquelified in
any partlocular to hear end determine the issues Joined in
thls proceeding and that plaintiff's motion for changé“df
trlal Judge should be deniled.
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