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PROVO RESERVOIR CONPANY,
A4 Corporation, Nos 2888 0Olvil
Plainti £f, T Conteupt Proceeding
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PROVO CITY, et al,
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Come now the defendant, and each of tham, In the
above entitled cause and procecding and hereby move the Court
to dismiss the cltation charging sald defendanta with contenpt
of the above entltled Court, and with the conteunpt of the de=
cree made and entered by the above entltled Court In Cauvse No,
2888 Clvil on the affidavit of RedeJMurdock dated the 11th, day
of Septeniber,1086, and :ove that they, sald defendants, and
each of them, be dlscharped from sald clbtatlon and that sald
defendants, and each of them, have and recover against the
plaintiff Frovo Reservolr Company, a corporatlien, judgment on
the pleadings now before the Court In thils proceeding, and
that sald defendants, and each of them, have and regover judps
ment against the plaintiff Frovo Reservolr Cowpany, & corpors
ation, thelr costs Incurred in thls proceecding,upon the fol=-
lowing grounds, and for the following reasons, to-wlt

l, That sald plaintiff in the said affidavit of
sald RyJMurdoeck on flle hereln huve pleaded, and the same ls
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now bofore this Court, the provisions f the deerce in saigd
Cause No,2888 Clvlil, attempting to decrce a nd award to the
plaintiff the right to use certain vinters, the said provisions
of sald decrce belng as follows, to-wity

«

Inde
ant

\‘7!';‘11

) 1

"That under thls decrce, the Prove River Systen
1s subdivided into divisions, viziw the Frovo Division,
and the Wagateh Division, ‘that the Provo Divlislon
shall include all that area belew and ineludt ng what
ls known as, and comonly called the "jyplsht Raneh"; und,«
"That the rights to the use of wa ter In the P! OVO DIVe
ISIOR are heveln subdivicded according to the date of
approprlaticn, and as silpulated by the partiles herein,
and sveh subdivisions are designated 1‘,1:,;;,.-_(.1\,, 4y B, C,

D, B, F, G, H, I, and J," and that in paragraph 356 of
sald decree the plaintiff herein has awvarded snd de=
ereed to it, as u class "A" water-right, oertaln sprding s
tributary to the sald Frove Hiver, sltuated in Utah
County, State of Utah, to=wltie "is Sugecesasor In interw-
est %o the rlghts of the Blue CLIFf Cangl Compuny, a
corporation heretofore, und now exlsting under tho

laws of Lhe Stute of Utah, to 50 Seg, feet from January
1st, bo Decomber Glst, of each year, which sald 80 Secs
feet conslats of the Waters of r't.?up?lc»“ or comi.only
called "Yellow Jacket Spring," "Pony Steele Springsh,
excepting one-half of the "Joint Spring" and all other
springs orlginally rising i, or dluchargin: their
waters Into Hlue CLIFF Qanal, and suffioient water fron
rovo River, which when added to the Spring water will
aggregate the sald 50 see, Peot!,

" Sver -t}*.u polnt of dgverslon of all of said
waters shall be at the loeaticon of the progent heads
gate, of the present Prove Nench Canal, which 18 below
the tall race of the Utuh Power and Light Company's
ent Qlmsteud Hydros=electrl o M:mt, or at auoch other
point or points as will not Interfere with the use of
the river portion of saile water, by the Utah Power and
Light Cowpany through lts aadld Qlmatead plant aa at
present loeated, !

That the sald provialon of gald deovee 1a uncertsin,
finlte and vold in that no where In it does the Oonnt

lon or deserlbe any springa orlginally arlaing in or dlaw

*

cing thalr waters Inte the “luye ClLire Canal, and 1t 1s
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it i
impossible for this Sourt now in ihis procecding o @ etermine

what springs the lourt referrcd to in the expregsion,~ Wall

other springs originally rising in o» discharging their waters

into the Slue Cliff Canal,"

2, that the defondunts have Pleaded in thelr answen

e

to sald affidavit of R.J.Murdock the termas of sald decree at=
temptling to gward and decrece Lo %le def ndant Frovo Clty the
use of certain waters, which saild proviaion is as follows, fiow

wits

Wg) Sala de fendant, Frovo 616y, Lla the owner
of, and Pas the right to colleot by 1hs plpe line und
Waterworks System as now loocated and gonstruoted In
frovo Canyon, Utah County, Utah, and 's entitled to
divert into lts asld Waterworka Syaten and %o convey
und use for domestile and municlpal purpoaca at Provo
Clty, Utah, and adjacent thareto, all of the waters of
"South Guard wuarters Spring", which arilses in a ravine
above the flume line of tho Ukah Fower & Lizht Company
and below the ditoh kmown as the Johngon dlteh, sit-
nate in the southwest ovarter Seo.lon 2o, In Township
5 South of Range 3 Bast of the Salt Lake Buse and jler-
idian, 4lso all of the waters of gl sprines arlalng
between the County Koad as now located and wsed and the
flume line of the Utah Fower & Li-ht Comnany, and down
from the County Plebway brldze erossins aald river
near the mouth of Rridsl Vell Falls %o the weat 1ine
of the northeast guarter of Seetlon 8 1in townahlp 6
south of »ange 3 east of tle Salt Lake Base and Merld-
lan; execepting therefrom, hrowever, all of the wators
of all springs vhich flow into or rise in the Nlue
CLIff Canal and all of the watera of Maple or conmonly
called Yoellow Jaoket Spring.!

That the plalntlff does not contiond in this procecd-
ing that sald provislon of gald decrcoe is not the provislion of
sald decroe attempting to award and decree the use of cortaln
vatiers to the defondant Prove Clty, and the plaintiff admits
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that sald provision of szid decrce is tre provision contained
in sald deerse in which the presiding Judge at the trial of
sald cause attempted to award and decroe the use of ceriain
waters to the defendant Provo Cilty.

That sald last mentloned provision of sald decraoe
ls uncertain and indefinite in this that the exeeptlon cone
tained therein of "all of the waters of 211 springs which flow
Anto or rise in the 3lue Sliff Canal," 1s so indefinlte und
uncertain that it is 1mpossible for the Court in & 1g proceads=
ing to dete?mino what waters are referred to in the clavase, =
"all of the waters of all springs which flow into o rise in
the Dlue Cliff Canal,"

That sald provision 1s indefintte and unceriain and
filled with confusion in this that in aaid proviaton the de-
f(‘..".f'-i.nt Prove Clty ls decrccd to he the ownepr of and hag the
right to collect in its pilpe line and waterworlks aystem aa now
located and constructed in Prove Ganyon, Utah County, Utah,
and ls entltled to dlvert into Lts aatd waterworks aystem and
to convey and wse fovr domestlo and wunkipsl purposes at Frovo
clty, Utah, and adjucent theveto, all of the waters of South
uard Quartors Spring whileh arlses in a ravine above the rflume
line of' the Utah Power & Light Uompany and belew the dltoh
known us the Joknaon dlteh sltuubed In the Jouthwest Juabter
of Sectlon 33 In Townalhlp 8 South of Range & Daat of Lhﬁ 3alt
Lake 7wae and Merldian; alao «11 of the watera of all apringa

wlsing within aN certaln avea partlenlarly beunded nd Adoge
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cribed in said provision, cxceptin: thers¥rom, however, all of
the waters of all springs which flow into or rise in the 3Blue
Cliff Canal, and all the waters of iaple or comm monly called

Yellow Jacket Spring; and it is

{4s]

now conceded by the partiecs to
thls proceeding that the liaple or comionly called Yellow Jacketh
Spring is not situated within the area particularly bounded

and described in said provision of the decree,

3, That saild decree in said cause No.,2888 0ivil is
vold for uncertainty and for the reason that the same 1s con-
tradictory, and it i1s impossible for this Court in this pro=
ceeding to definitely determine what springs ave refervred to
by the Court in the provisions of the said decree hereinbefore
set forth in this, tﬁat In the provision of said deocree wherew
in the Court has attempted to decrse and award the use of cer-
“ain waters to the plaintiff Provo Reservoir Company, & cor=
poration, the Court mentlones and deglgnates "all other springs
originally arising in ox discharging their waters in the Dlue
Cliff Canal;! That 1t appears from the evidence now befors
the Court that sald Blue CLLff Canal was constructed so ag to
recelve water from Prove Riven throtigh its intake at least as
early as the year 1897, so that the original congtruction of
sald decree, so far as the same relates to the course of saitd
canal through what has been mentioned and degeribad In 1h0_
evidence In this cause. as the Spring Dell Avea, was at leaat
a8 early iIn time as the vear 1897; that in the provistion of
gald decree wheretin the Count abtempts to award and decree the

use of certaln waters to defendant Provo alty, sald proviston
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provides that the dsfendant Provo Gity is the owner of and has

~ L. Y ¢
SYySuem as

the right to collect by 1ts pipe line and waberworks

~ W LT

tah Gounty,Utah,

now located and constructed in Provo Canvor
and 1s entitled to divert into its said wa: rterworks system and
to convéy Znd uée for domestic and munlcipal purposes at Frovo
Clty, Utah, and adjacent theveto all of the waters of South
Guard wuarters Spring which arises in 2 ravine above the flume
line of the Utah Power and Light Uumpuny and below the ditch
kmown as the Johnson diltch situabte in the southwest quarter &
Section 33 in Townshilp 5 South of Range 3 mast of the Salt Lake
Dage and weridian, also all of the waters of all springs located
amd situated within & certain area part leularly bounded and
deseribed in sald provision of sald decree, excepting therelrom,

however, all of the waters of all springs which flow into or

rise in the Blue Cliff Canal, and all of the waters of Maple

or commonly called Yellow Jacked Spring. That the sald pro-
vislon of sald decree, to-wits "excepting therefrom, however,

all of the waters of all springs which flow into or »ise In the

Blue Cliff Canal," rcfer to the waters of springs which at the

time of the slgning of the decree, to=wits the 8nd, day of May,
1021, were then flowing into or rlging ln the Blue Cliff‘Cunul.
That sald proviston of sald decrce is contradictory and irred=
oneilable with the provision of sald decrec whereln the Count

atitempted to award and decrce to the plaintiff Provo ch&fvﬁir

Company, a corporatlon, all springs ovrigtnally arlaing In op
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dlscharglng thelr waters into the Blue CLLILF Ganul.




Due service of the above and foregoing Motion is
hereby admitted by the receipt of a full, ftrue and correct copy

thereof on this 6th day of fAugust, ADe 1987,

torneys for Plaintiff Provo
WOS@PVOLr Comwany, a Cor=-
. E oratlon
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