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THIS COURT: I take it, gentlemen, that the matter

of suggestions as to errors and corrections in the proposed

decree are properly to be heard this morning. I will hear

any matters.

MR. HATCH: If the court please, the Provo Regervoir
Company has filed some proposed amendmente; does your honor

have a copy%

THE COURT: Yes, I have it. I take it everything

that has been filed 1s before me on the desk here.

MR, HATCH: On the 24th page of the proposals, as

prepared by Mr, Wentze-

MR, MCDONALD:  If the court please, Mr. Wentz
has prepared and served the several attorneys copies of all
the proposed amendments and alterations proposed for this

hearinge

THE COURT: Yes.

MR, HATCH: We had him prepare one for us. I undere

stand Mr., Wents provided a copy for all .

MR, MCDONWALD: Mr. Coleman received a letter frou
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Mr, Wentz saying he had provided lr, Coleman wita a copy,we
could use them in conjunction. I have not seen them except
I have a synopsis of one proposal of the Provo Reservoir

Company .

MR, HATCH: Comes now the Provo Reservoir Company
and moves the court to substitute amendmend to findings,
substitute for paragraph 15, the following:

“That Abram Hatch died at Heber City, Wasatch County,
State of Utah, on the 2nd day of December, A. D. 1911,
and that thereafter, Ruth Hatch and A. C. Hatch, were,
by ordexr of the Mourth District Court of the State of
Utah in and for Wasatch County, duly appointed as executors
of the last will and testament of Abram Hatch, deceased,
and they ever since have been and now are the duly
appointed, qualified and acting éxecutors of the last‘
will and testament of the said Abram Hatch, deceased,
and that Joseph Hateh, A, C. Hatch, Jane H., Turner,
Minnesota A. Dodds and Lacy H. Farnsworth became succes-
gors to and were substituted for the said executors as
to all of the power rights claimed by sald executors for
gald estate, and that Bdwin D. Hatch and Vermont Hatch
became successors to and were substituted for said
executors ags to all of the irrigation »rights claimed

by them for said estate."

The first five names were substituted for the execu=
tors for claimed power righﬁa, The other two were substie
tuted for claimed irrigation rights, thereby making substi-
tution for all of the'pafties,whidh would make it more definite

1f the proposed substitute were adopted for paragraph 15.

THI COURT: Any objection to this substitution being

made? I take it no one propably would be interested except

the parties.

MR, HATCH: The decree awards the rights severally,

nnnnnnnnnnnnnnnnnnnnnnnnn UPANRTERAE WALKER DANK BLOG.. SALT LAKE CITY




W

but the findings are not in accordance with the decree,
THE COURT: This amendment then may be made.

MR, HATCH: Now 38, substitute for Section 38 of
the findings-- 38 recites what the subject matter of the
litigation of the action is, and it excludes Round Valley
creek and the territory lying east of Heber in the vicinity
of Daniels Creek, Center Creek and Lake Creek. Now, there
1s certain other waters that are not included, and the parties
using them were not made parties to this action, and in order
to make it plain and definite, we have offered this substitute:

"That the subject matter of the litigation in this
actlon is the right to the use of the waters of the Provo
River including its tributaries, springs, seepage and
percolating waters, and waters issuing from the Ontario
Drain Tunnel and flowing to the Provo River,water diverted
from the Weber River to the Provo River; and embraces a
portion of the Weber River water shed in Summit County,
all of the water shed of the Provo River in Utah County
and Sumnit County, and all of the water shed of the Provo
River in Wasatch County, excepting a portion of Round
Valley Creek, and all of Daniels Creek, Center Creek,
Lake Creek and Bench Creek, and certain springs north
of Heber City, viz.: Hatch Springs, McDonald Spring,

London 8pring and Sessions Spring.”

There was some objection to the mention of the Hatch

Springs in this exclusion, and I will strike that.
THHE COURT:  IFrom your=-

MR, HATCIl: Ixclusion, yese. As to the others,
I think they should be excludsd, because the parties who are
using the water, with the exception of John Burrows, are none
of them made parties to this action, for the reason, that, as

I understood the matter at the time and do now, they used all




the water of these springs during the irrigation season. In
the winter time they reached Provo River, and that is except
the Sessions Spring. It is my understanding no part of the
water of the Sessions Spring ever reaches the waters of the
river at any time. It is a small spring owned by lir,

Burrows and used wholly by him,

THE COURT: Your substitution would read, striking
out the "Hatch"?

MR, HATCH: And making it specifically Daniels Creek,
Lake Creek and Center Creek and Hatch Creek, that the users of
the water from Bench Creek were not made parties to the suit

resuiting in the JFulton Decres,

THI COURT: Are any parties interested,any of these
other parties interested in this change, any objection to it?

MR, HATCH: I think Mr. McDonald knows of these

matters as to the springs.

MR, MCDOWALD: I will talk it ovefrwith the people
of Charleston relative to the McDonald uprings and Session
Sprinaga. I have talked with them about it, and I do not
think they have any objection to the exclusion of those springs.
They suggested to me the latch Springs ought not to be excluded,
hecause they arc properly adjudicated in this case, so I will
talk to them further about it, and if we have anything, we
will present it.

MR, HATCH: In any event, in the Hatch Springs the
letter "g" should be étricken, because there is one spring
of the Hatch system of springz that is used at all, and it
goes into Bpring Creek, and is appropriated and used by the

Spring Creek, ‘Sage Brugh and Charleston Irrigation Companies.

THI COURT: Mr, McDonald, how soon can you announce

what your position will be?




MR. MCDONALD: I was looking for the pecple, I gaw
them at the foot of the stairs.,

THE COURT: You may proceed, and we will refer back
to thisg.

MR, HATCH: I will say that as to the McDonald

Opring, it is a spring that has arisen upon the farm of lir,
William McDonald long since he patented the broperty, and im
Principally produced from the seepage and bercolating waters
from the canals above, and such part of it as he can use, and
he is the only user of it, he and his successor in interest,
has been used by him ever since the w;ter first commenced to
spring out there, but étill there are portions of it that flow
on down into the Spring Creek at all seasons of the year,

Now, we move to substitute for paragraph 40, vage 23
of the findings, the following:-- our change in that para-
graph, proposed change,will read as follows:

"The Provo River is a natural stream of water flowing
through mountainous country and irrigated valleys. It is
dependent upon precipitation - Its volume varies from
year to year and from day to day. The diversion of
large quantities of its waters for the irrigation of
lands along its course and the return of a portion of
such waterg in the form of seepage and gprings has pro=
duced a more uniform discharge volume than formerly.

I'or a number of years last past there has been an average
flow to the Utah Valley in the months of July, August
and September greatly in excess of the quantity of flow
to Utah Valley at the time of former &djudications.
This flow for July, August and September is found to
be the normal flow of said river in Utah Valley."
Now, .the original of 40 is the word "normal flow"
is used,"and for a number of years last past, has maintained

an average normal flow",




THE COURT: I will say, Judge Hatch, I obserwed the
original draft as you were reading and noted what changes you
read. It might be of advantage for you to state, for the

information of other counsel, however,

MR, HATCH: The originale- our proposed substitute
follows the intent wholly, I think, of the original, but the
original goes further. ‘he omiginal gsays, "Greatly in excess
of the quantity flowing in this season in the period preceding
the development along its upper stretches. Thig average normal
flow for a number of years last past is in excess of the quenti-
ties found in the former adjudications of this stream by thig
court as}%he extent of the rights of the appropriators then
on the stream."

We think the substitute covers all that is necessary
to be found, and does not bring into the question the question
of former adjudications in any way, and simply leaves the matter
ag found by this court, the present rights, and that there ig
an excess of water over what there was at the time of flormer

adjudication,

MR, RAY: You do not contend it changes in aﬁ??gﬁg
decigion of the court, but mervely clarifies it.

MR, HATCH: That is all, and eliminates matter that
I think 1a not necessary to be found, end might raise questions

hereafter.

THIE COURT: Any suggestions with referencd to this

proposed change? This section ap proposed will be adopted
then, .

MR, MCDOWALD: I can now report to the court relative
to the spring.

THI COURT: That is, relative to 387

MR, MCDONALD: I have talked with one of the mombers




of the settlement from Charleston who has been using this water
in a secondary way frgm the spring mentioned in this paragraph,
and he says they are opposed to eliminating any of the springs
mentioned, I-think Judge Hatch probably is right in what
he has stated to the court, however, there is nothing in the
original decision as to whether or not these springs are
tributary, or what use there has been made of them, particular
use, and, for that reagon, it becomes practically immaterial
whether they remain in or stricken out, and we objedt to their

being eliminated at this time.

THE COURT: Was there any evidence introduced in relae

tion to them?
MRe MCDONALD: Not at all.

THIY COURT: . Then they will be stricken out. The
court will not attempt to adjudicate the rights which are not

in the pleadings, and about which there was no evidence.
MR, MCDONALD: There was no evidence I k now about.

THE COURT: The parties you represent, do they take

water from those springa?

MR, MCDONALD: They have a secondary right., Judge
Hatch states it right, the Hatch Spring has probably been used
up there forty or fifty years.

WRe HATCH: I have stricken that,

MR, MCDONALD: As to the others, they are used on
the land on which they rige, and the water then percolates
and finds its way into Spring “reek, and useﬁ by Charleston
people, and in that way Charleston has acquired a right, no

doubt, to the use of the water from the springs, but the first

uge is by the parties who own the land.

THE COURT: In youY pléading you did not refer to

these springs;




MR, MCDONALD: In our pleading we did not refer to

these springs.
THE COURT: And did not introduce any evidence?
MR, LCDONALD: And did not introduce any evidence.

‘HHE COURT: Why do you desire to have them remain

in the decree?

MR, MCDONALD: I have spoken to the people of Charlese
ton, it doesn't make any difference whether they come in or

out .,
{

THE COURT: I think it would be to their interest to
have them out, because it would not be good to have a record
made here calling attention to those springs when there was no

pleading in reference to them.
MR, MCDONALD: I have so advised these people.

THI COURT ¢ Upon the statement there was no evidence
introduced and no pleading with reference to them, they may
be stricken out, that is, this exclusion may, so that it is
plainﬁhe court is not attempting to adjudicate any rights in

relation to those springm.

MR, BROCKBANK : The Charleston people, the water
from which they have obtained their supply, is obtained from
those springs, and it seems to me this is stricken out, veing
adjudicated at this time, I cénnot gee but what their rights
are prejudiced,inasmuch ag they are granted only a certain
quantity of water, and'if they are not permitted to use the
water of these springs, certainly their rigﬁts are prejudiced

by striking out the sources.

TH1 COURT: The court is not going to make any decree,
or have any provision in the decree, that prevents them from

the uge of thesge springs{
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MR, BROCKBANK : If these springs are not included
and adjudicated thisvtime-- they are the sources of supply
of some of the litigants-- I cannot understand why the rights

are not prejudiced.

MR. HATCH: Doesn't counsel understand the matter may
not be adjudicated unless the parties are before the court?
Suppose this court would decree that Charleston was entitled to
the use of all of these springs as against every other party
to this action, it would not affect the present owners of the

right to use them because they are not parties.

MR. BROCKBAWK: That is true,

MR, HATCH: And the commissioner could not 20 up
there and interfere with the use of these People without a
lawsuit, and, if you understand, or, if the Charleston people
understand== i1f the court will pardon me, the condition there
no matter what use igs made of these springs upon the lands where
they are now used, Charleston will always zet all it has ever
had from all these sprinss, because they cannot be applied
elsewhere than where they are now without first going into

Spring Creek.

MR, BROCKBANK: That is all right, that is all we

ask .

MR, HATCH: Imnediately above the Spring Creek
Diteh, irrigation company's dam, all of them, the excess or
overflow of what is called waste water goes right into the

creek within a mile of the dam, The farther spring is more

than a mile from their dam on Lpring Creek.

Now, we move to strike out the word "extraordinary"e-

THE COURT: With reference to 38, this proposed change

may be adopted. I do not think it affects you people at all,

MR, HATCH: We move to substitute for paragraph 42
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the following:

"That as to the quantities of water to which the parties
plaintiff and defendant are entitled, as hereinafter found
by the court, the water used upon the lands of plaintiff
and defendants for irrigation, the water used by the
defendants for the generation of power and the water used
by the defendants for municipal and domestic purposes
has been used for a beneficial purpose and is necessary,
and that the gaid use has been neéessary and beneficial
from year to year ever since the same was firét diverted
and appropriated,”

It should be "beneficial purposes" instead of "a

beneficial purpose®.

THI COURT: Are there any suggestions with refererice

to this proposal?

MR, RICHARDS: "Uses have been necessary” should be

put in in place of "use has been necessary.

MR, BTORY: Your Honor, the Power Company rather
objects to the additional woxrds that have been added to the
paragraph, for the reason that we believe it accentuates
a defect in the decree in that the decree at the present time
does not definitely fix any irrigation seapson, but on the
contrary-- that is, except ﬁerhapa inferentially when the
periods within which certain amounts of water are allowed
for irrigation purposes are fixed, the first period from May

10th to a certain day, then up to September 10th another.
THE COURT ¢ Duty of water?

MR, BTORY: And then from September 10th throughout
the winter season, and to the 10th of llay of the following year
a certain additional dutye. In other words, it would rather
contemplate that the irnrigzation period existed throughout the

entire calendar year. ‘We do not believe tuere is any
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evidence introduced in the case to sustain such a finding in
the first place. of course, it does not make any particular
difference to the Power Company except as to those rights which
divert the water between our headgate and our tail race, but
here is a finding that as to these particular quantities that
are therein mentioned in the decree, there is a beneficial

use throughout the annual period.

THE COURT: I do not understand it changes the periods
in any way, it is merely a general statement, as I read it,
that the uses of the Power Company and all of those generating
power from this water, and the irrigators, that these uses
have been necessary and beneficial. That is the substance of

this.,

MR, STORY: The only part to which we object is the
first sentence, that as to the quantities of water as herein-
after found by the courte It may not make a great deal of
di fference, your honor, I call attention to it at this time,
because I think it does accentuate this other defect I have
mentioned in the decree, I velieve the decrec should

definitely dexBboddbedox fix the limits of the irrigation season.

MR, HATCH: We will fix that probably when we come %o
it, but this paragraph, if the court please, the proposed amends
ment, or the original parapgraph does not meet the same objecw

tions offered.,
MR, STORY: That may be true.

MR, HATCH: We propose the amendment as making it

more definite and clearer, the paragraph,

MR, 3TORY: Then there is the further oyjection,
your honor, poésibly,in that the decree attempts to cover
of course certain filings in the S8tate Inginecr's office,
and 4t seems to me that this might be held to include the

adjudication of alLl thne claims made by the defendants. I
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do not think it is the intention of the court to adjudicate

that particular matter, or attempt to.,

MR, HATCH: Your objeétion is to paragraph 42, as

originally drawn, as well as to the amendment?
MR, STORY: I think the argument applies, yes.

MR, HATCH: The amendment makes it more clear and

specific,
MR, STORY: I think it accentuates it is all,

THHE COURT: 'If I understand the purport of 42, as
originally drawn, and as this proposed substitution merely
acoentuates the fact that the water that has been proven to
have been used by the plaintiff and the several defendants,
has been put to a beneficial use, that is the substance of

this finding.

MR, S8TORY: If that is the intention, of course, there

can he no objection to it,

THE COURT: The court certainly ought %o nake tlut

finding, or the court would have no basis to make the award,

MR, STORY! I agree with you there.

THE COURT: If there is anything in this language
that the court does not just see, that means anything in addi-
tion to that, I would like to have it called to ny attention,
because I do not want to put it in if it contains anything of
that kind, hut it seems to me the substance of it is merely
that the awards that are made in the decree are based upon
beneficial use and necessity, reasonable necessity of the

parties,

MR, S8TORY: I think your honor is absolutely right,
unless 1t be that the words "as hereinafter found by the

court” should be coupled with the duty of water fixed between
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the 10th of September or 20th, and the 10th of the following
May, might be regarded as during that period there was a
beneficial use of the waterfor irrigation purposes. That is

2ll I have in mind.
THIS COURT: Was the water used?

MR, STORY: I do not understand there is any evidence

in the case.

THI} COURT: This is limited to the water used by
the plaintiffs and defendants.

MR, STORY: There is no finding limiting the irriga-

tion season.

THE COURT: If you propose a finding of that character,
the court ig disposed to make one, if the evidence is sufficient

to sustain it., I think it ought to be in the decree.

MR, BTORY: I have not made any specific request for
that, because LI thought that your order limited us so that we
could not make objections of that nature . In other words,

I regarded your findings as to the duty of water during the
Winter period as the finding that was used in that period,
and so that I thought we were limited in the objection. 11

think myself there should he a linmitation.

MR, RAY: The decree fixes the time of the irriga-
tion season in the different districts, 165, 130 and 90-=- I
cannot remember the page, but I think it fixes the dag in the

three districtse.

MR, S8TORY: Yes, but that is only for the purpose
of fixing the amount each one shall pay toward the expense

of adminigtration of the waters of the stream,

MR, RAY? Wouldn't you think that would be applicable

to all purposes?
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MR, STORY: I think it is to a certain extent in-
congsistent with the other, but I do not regard it as a finding
limiting the irrigation season. That is merely for the pure

pose of determining the sxpense each one shall Pay .
THE COURT: What paragraph did you say?

MR. RAY: I remember the paragraph, but I don't
locate ite.

MR, HATCH: 130 of the decree.

MR, STORY: It is 130 of the decree. I don't
recall the paragraph in the findings. "The length of the
seagon of use to serve the purpose of the foregoing computation
is fixed as folloﬁs", and each appropriator is presumed to
pay according to the length of time that he actually uses the
water, but I don't repard that as a limitation upon the irriga-

tion seagon.

MR, HATCH: I think Mr. Story is right as to there
being nothing in the findings or decree that fixes the irriga=
tion period in any of the districts,

MR, BOOTH: The period is 169 in the findings.

MR, 8TORY: The only place where the non-irrigation
seapon is mentioned, as I recall the matter, after reading the
decree two or three times, is with reference to the storage
rights in the reservoirs in Wasatch County, when they speak

of the non-irrigating season.

MR, RICHARDS: That is Section 161 of the findings, and
it i¢ my recollection that the Provo Reservoir Company, the
plaintiff, has moved to strike out the words "non-irripgation

seagon" in that paragraph.

IR, HATCH: I cannot tell until I come to it.

MR, BTORY: The decree==
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MR, HATCH: Let us pass that one temporarily.

MR. STORY¢ Perhaps we had better Pass it for the

time being so as not to delay.
THE COURT: You may Proceed, Judge Hatch,

MR, HATCH: The question is the substitute for 42,
Now, if Mr. Story is not ready to pass upon that proposed
substitute at this time, take that up later.

MR, STORY: The only thing it seems to me we should
congider this particular paragraph in connection with this

general question that has been raised, that is all.

MR, BVANS: It seems to me the proper way to reach
that-- this substitute is merely a general statement-- to
adopt this, and when we come to the other matter, lét us rake
a finding what constitutes the irrigation season, 1f it is not

in the decree.

THIL COURT: This may be adopted with the understanding
you may refer back to it, and if it is not made certain by some

other amendment, you may refer to it again.

MR, HATCH: Our next proposed amendment is to
paragraph 43, strike out the word "extraordinary" in the last
line of the paragraph, leaving it read, "except in the high
water seasong of the year', I take it extraordinary high
water seasons are practically every high water seagon when

water ip flowing into Utah Lake and Provo River.

MR, RAY: It seems to me, your honor, thatparagraph
lteelf 1g totally medningless whether"extr&ordinary"is in or
out. Amount of water appropriated is shown by the defree itself
and as long as there is that mugh water in the river, it is

appropriated, and when i1t exceeds that it is unappropriated.

MR, HATCH: I only went into it to the extent of
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the word "extraordinary" .
MR, RAY: What does "high Water" mean?

THE COURT: Relative term is all. It cannot have

any meaning unless what it relates to is also stated.

MR. RAY: This cannot decrease or increase the
specific amounts awarded, and it seems to me we should all be

interested in striking out that section.

MR, HATCH: We have no objection to striking it
out, but if it ghall remain, we think the word "extraordinary"

ought to be stricken.

MR, RICHARDS: It seems to be covered in a number of

other sections anyway.,

THE COURT: It seems to be the consensus of opinion
of counsel it should go out, and I hear no objection to it.

The whole paragraph 43 may be stricken out.
MR, STORY! That is of the findings.
MHE COURT: On page 24.

MR, HATCH: ©Now, we move to amend paragraph 44:"On
the third line, strike out the first two words "they wexe"
and insert "it was and is", and on the sixth and seventh lines,
strike out the words "are diverted and conveyed" and insert in
thelr place the words "a part", On the third line after the

word "entitled" insert ";" instead of *,".

MR. RAY: Do'you contend that is a finding of fact,

or conclusion of law, "That the plaintiff each and every year
since the year 1909 has been diverting portions of the water
of sald river to which they were entitled," I don't understand

that could be the bagis for anything.

MR. HATCH¢ That part of it is not the material part
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of the paragraph in any sense, and down to there it is simply
introductory to where they diverted the water., It is simply
telling where the water is diverted by plaintiff, that para-
graph, and fixing the points of diversion of the plaintiff,
and which it was and is entitled to. Does not attempt to
fix what they are entitled to, but attempts to fix the points

of diversione.

MR. RAY: If you are merely introducing that as a
recital to fix a point of diversion, why do you want to inject

in it a finding as to duty?

MR. HATCH: I didn't do it, This wae prepared and

submitted, and we were asked to suggest changes.

MR, RAY: I am not criticising the language of the
proposal. of the court, but the further suggestion, to which it

was and 1s entitled,

*

MR, HATCH: They were entitled, it was entitled,

strike out "is", I don't care.

MR, RAY: I hawe no objection.

IR, RICHARDS: Do you suggest an inserftion

after the word "entitled"?®

MR, HATCH* Yes, but I don't get the sense of it now.
I have been over that four or five times, and suggested the
amendment, in stating it. It is insert a semi-colon in-

gtead of a comma, enybody have any objection?

THE COURT: Then you have stricken out of your pro=
posal the words "and ig", so that your first amendment would

be "they were"=-

MR, HATCH: Strike out "they were" and inseort
"it was", and the word "and is"-- that is its point of diver-

glon for all the water to which it is entitled.
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THE COURT: This may be adopted, I understand, no

objection.

MR, HATCH: And then there is a furtner amendment
that on the sixth and seventh lines strike out the words
"are diverted and conveyed", and insert in their place the
words "a part". It reads now, "Plaintiff has diverted at
a point on said river seven miles north of Provo City, Utah
County, Utah, by means of a dam constructed in said river
known as the Heiselt dam and the canal leading therefrom
known as the Provo Reservoir Cenal,and are diverted and
conveyed through the canal of the Provo Bench Canal & Irriga=-
tion Company, which heads near the mouth of Provo Canyon' -«

strike out the words "are diverted and conveyed".

THHE COURT: That amendment may be made, if there is

no objections

MR, HATCH: The next proposed amendment is to
paragraph 46, page 25, on the mixth and seventh lines strike
out the words "during the high water period and the none
irrigating season%, because the stipulation gives us a right

to store during a part of the irrigation season,
MR, RAY: Who are parties to that stipulation?
MR, HATCH+ It is the Heber stipulation.

MR, STORY: Then I think they ought to fix the

time granted by the stipuletion,

MR. HATCH: .The stipulation is a part of the findings,
and fixes in itself the time, and this seems to conflict with

the stipulation which is made a part of the finding.

MR, ‘STORY: What is the part, Mr, Tanner, it con-
flicts with? The stipulation starts on page 55 of the finde
ings, where is the’pari it conflicts with? I have never

understoad before there was any storage right granted by stipula-
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tion or otherwise during the irrigation season. We are sorry
enough we stipulated they might store it in the winter season.

We are worse off than we thought we were.

MR, HATCH:: During the high or flood water season,
the waters are in excess of the quantity awarded,we may store.
Now, that high or flood water season is the irrisation season
always . It is usually during the month of June, latter part
of May and month of June, that is irrigation season, conceded
by all, and if there are excess waters, we may store it, even

in the irrigation season,

MR. RAY: Judge Hatch, may I interrupt a minute, It
seemg to me the languége uged there by the court is the language
which meets both the situation end the stipulation. ° They may
gstore during two periods, no matter when they come, One ig
the fixed period, the irrigation season, and the next is the
high and excess water. They do not have to be concurrent,
that is not what the language means. The language means
they may store during the non-irrigation season. There is
another time they may store, that is during the flood water

Seagon .

MR, HATCH: The language is a fixed period from
September 15th to April 16th.

MR. RICHARDS: Do you contend you have the right to

gtore when they are irrigating, after September 15th?
MR, HATCH: Yes.

MR, RAY: I think my clients are not parties to
that gtipulation.

MR, RICHARDS: <Yhat would seem to be the worst time .o

MR. HATCH: Let me answerrthat. 80 far as your
clients are concerned, they are not afiected in any way, shape
or form, becauge under all the evidence, the water of Provo
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River is shut off dry half a dozen places in Wasatch county
from about the 1lst. day of July to the balance of the irrigation
geason, and all the water that Utah county gets is what comes
in the river below the tight dams. I do not see they are in
any way affected or interested in what we may take up there

after September 15th.

MR. RAY: I do not know that is true, Judge, hut I
know what the evidence showed relative to the dams. The
evidence here is that the irrigation period in Wasatch county
is very short period, and it may be possible we will He irriga-
ting down here long after they quit irrigating and let their

dams g0 "It 1s 90 days there and 165 ' here.

MR, HATCH: The irrigation period is not fixed in
this decree, or in these findings anywhere, As a matter.of
evidence though, i1t is in the record here they irrigate there
and use the water up into November, and that 15 as far asg the

evidence goes as to the use of water in Utah County.

THE COURT: If it be a fact that there is no fixing
of the irrigation season or period, then certainly we ought
not to have in other places in the findings or decree the
expression "irrigationbgeason" and "non-irrigation season',
because they would not,6 4intelligible, but that finding if
we do fix in this decree a non-irrigating and irrigating season,
my view is the language used in this original draft is proper
language . I think it expresses your right.

MR, HATCH! If the irrigation season was fixed and
should cover any period of time that the s@ipulation allows
us to store water, then the word "non-irrigation" should

20 out.

THE COURT: You understand the gtipulation allows you
to store water during irrigation season when the other users
of water are not supplied, and there is not sufficient to supply

themn?
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MR, HATCH: I take it not.

THE COURT: Then it would be high water you would be
entitled to, durimng the period of high water and also during

the period of noh-irrigation.

MR. STORY: May we make a suggestion?

THE CQURT: Certainly.

MR. STORY: I must confess I cannot gee the reason for
including this particular paragraph in the decree at all, for
the reason that at another point a finding is made of what
their rights are so far as these storage reservoirs are cone
cerned, and they are supposed to conform to the stipulation.,
Now, the stipulafion, if your honor will turn to pages 58 and
69 of the findings, paragraphs 21 and 22, you will find:

"That the plaintiff and the defendants in the above
entitled cause, having reservoirs in Wasatch or Summit
County, that appropriate and store water under applica=-
tions approved by the State Engineer of the State of
Utah, have the right to store quantities of water in
the high or flood water season that are in excess of
the quantities herein awarded; said reservoirs are also
entitled to store all the waters that can be stored in
them hetween Geptember 15 and April 15 of each and every
year,"

"It is further stipulated and agreed that the parties
hereto and the several éorporations to the avbove entitled
cause in Wagatch and Sumnlt counties that are above the
upper Midway dam may at any time exchange water one with
another when such exchange does not cdnflict with or

impair the rights of the other parties to this stipulation¥

THIS COURT: I think, Judge ilatch, this language in
this section remains at all, I see no objection to its remain-

ing, I think this iangque is essential and should remain in
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definitely fixing the right. If the non-irrigation season
is an indefinite expression and there is no provision in the
decree meking it definite, then probably it ought to go out,
but if it is made definite, it merely conforms to the stipula=
tion, 15th of September to the 15th of April.

MR, HATCH: Our next proposed amendment is to sub-
stitute for paragraph 57, page 30, the following:

MR, STORY: Before we get over the other, may I
call Judge Hatch's attention to paragraph 91 of the findings.
There is a paragraph there apparently that limits definitely
the right between September 15th and April 15th,

MR. HATCH* There is no limit to our right to store
such as we can store by that finding between September 15th

and April 1Hth,

MR, STORY: No, but does not include anything beyond
that. It seems to me paragraph 91 should definitely fix
Jusgt what the right is,

MR, HATCH: We have a proposed amendment to parae-
"graph 91 when we get to it. Our next=-

MR. RICHARDS: Judge, on page 28, just a word

there.

MR, STORY: I think 1f they would amend paragraph
91 to conform exactly to the language of the stipulation,
then perhaps add the last four lines of this paragraph of 46,
vizes
WAnd during the low water period of each year
release the same and commingle it with the waters of

Provo River and recapture and use said stored water
to a necessary and beneficial purpcse',
I think it would accomplisii the purpose. We would then

eliminate paragraph 46 entirely.
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MR, HATCH: Except, if the court Please, the para-
graph referred to does not state who the defendants are., It

refers to them generally, but paragraph 46 names them, who

they are.

THE COURT: It would seem that probably those two
raragraphs ought to be combined. You can amend 91 by insert-
ing the names of those defendants, and adding the last three
or four lines of 46, so as to make one finding that would cover

the two.

MR. HATCH: And make it conform exactly to the stipu=
lation, It should, I take it, The gipulation is, after
the words "ngineer of the State of Utah", "have the right
to store quantities of water in the high or flood water
season that are in excess of the quantities herein awarded.
Sald reservoirs are also entitled to store all the waters that
can be stored in them between September 15th and April 15th
of each and every year". That is fixed definitely and
positively, and the court has in the proposed decree so
awarded, and that is why I was objecting to this noneirripga-
tion season, because to my mind, September 15th to some period

in October is irrigation season in all of the districts.

THIE COURT: I think a finding had better be prepared
d
embodying both 91 and 46, and it BRE¥follow practically the

language of the stipulation,

MR, HBVANS: If that were done it would make a per-

fect decree,

THE COURT: - During the noon hour.you may prepare
a finding that will probably be satisfactory to tae others.
You may proceed with 57+-= and make that to read 46, and 91 to

be taken care of.

MR, RAY: They had better be prepared at that time,
50 that the decree will follow the amended finding and we won't
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lose any time by that.

MR, HATCH: Next is 57, our proposed amendment--

on page 30 of the finding=-- is a proposed substitute, The
proposed substitute is as follows:

"That the flow of Provo River, its tributaries, springs,
seepage and percolating waters in the normal flow, is suf-
ficient to supply all the appropriations to the defendants,
and the predecessors in intercst. of the prlaintiff prior
in point of time to May 12, 1903, for the purpose of
irrigating, domestic and municipal use and for the
generation of power in the Provo Division; said rights
are therefore found to be in the same oclass, are equal
in priority of right and are herein denominated Class AW,
together with the number of acres of land with the duty
of water per second foot on said land, the domestic and
municipal requirements and generation of power require-
ments, and the quantities of water appropriated and
necessarily and beneficially used, and to which each of

pald partles is entitled, are as follows:"

MR. RAY: Do you claim that in any way changes the

provisions of 57, Judge Hatch, as found?

MRe HATCH:  Yes, you read 67 and then read the pro-

posed substitute,

MR, RAY: Which do you contend is in accordance °

with the decisjion?

MR, RAY: If I may sugpest, your honor, I have not
in our objections put any objection to paragraph 57, not
because I did-'not object to it, but because I assumed the
hearing was not as to points involving the evidence in supoort
of Bection 57. Of coﬁrne, I now contend, as I have heretolore

contended, that the evidence in this case does not show that
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there is a sufficient flow in Provo River, and the experience

of the commisgsionex since the trial of the case has shown

there is not sufficient water to take care of the aporopriations
which this paragraph denominates Class "A", That raises

the question whether we are controlled by the prorating statute
and the rights within that are all equally proratcd.' I

object, of course, to both paragraphs. I have objected to

them, but I assume it is not open to argument at this time.

It seems to me this paragraph as stated in the court's original

finding is clear on the question covered.

MR, MCDONALD: If your honor please, I will make this
obgervation. If this paragraph pertaing to the upper
division, or division in Wasatch County, I cannot tell from
reading it whether it is intended to apply to Wasatch County,

or hoth to Wasatch and Utah County.

MR, RAY: It 1s the first paragraph as to the Provo
Divigion,

IlRe HATCH® fThere are no Class A rights in the Wasatch
Division. The Provo defendants are classified A, B, C and D,
the Wapatoh defendants are clagsified by numerals 1 to 18 or

19, that is the appropriation up to May 12, 1903,

THE COURT: MZ®, Ray, eliminating from consideration
for a moment your obhjection to the court making the finding
at all as contalned in 67, vhat objection have you to the

difference in language?

MR, RAY: I am not at all certain that the amended
one does not raise the question more squarely for my purposes
than the original. I am not prepared to say 1t does not. If

it does I ought not object to that.

THIE COURT: I have wondered whet your objection would

be if we laid aside your objection to any finding at all.
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MR, RAY: I am not certain this does not raise the

question more squarely.

THE COURT: I am inclined to think it more squarely
states the theory upon which this court decided it. I under-
stand that theory is not conceded by you at all, and opwnosed

to it.,

MR, RAY: My contention is both there is no such
normal river, and the normal river is not the controlling

factor here,

MR. HATCH* Cf course the court im putting them into
one clagg, nmusgt find there was sufficient to supply their
actual necesgsities up to that time, to that period, and put
them all in the same class; that pro rata does not in any manner
affect their necessities; it is prorated according to their
neceasities and the water is sufficient to supply all thoge

necessities under any normal period, as I understand it.

MR. RAY: Judge Hatch, I understand the court, you and
I have agreed this is a hetter finding for you, and just as

good for me.

THIf COURT: Unless there are some further suggestions
made=- I don t want to forecloge parties at this time from
making suggestions, but I am inclined to adopt your language
rather than the one in the original draft, unless there are

gome further suggestions made,

MR, B8TORY: While we are on paragraph 58, I desire
to call the court's attention to paragraph "d", Now, I
call your honor's attention to the words "during the non-irri-
gation geason" there. Those should be eliminated, or the

limits of the season determined.

THY COURT: Unless an irripgating season and none

irrigating season ig defined later, the court will make a
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general order striking out that language wherever it occurs.

MR. STORY: I don't understand your nonoxr will strike

them out until the question=-

Til COURT: Not at this time. Unless there is
something in the decree that makes those expressions intele

ligible they ought to be stricken out.
MR, HATCH: OQur next is paragraph 77 on page 40/

MR, MODONWALD:  Judge Hatch, you didn't finish para-

graph 67,

MR, HATCH: VYes, we did. ‘e just proposed the head-

ing of the paragraph, the amendment is only as vo the caption.

THE COURT: Your substitution is as to the entire

paragraph, Judge Hatch,

MR, HATCH* Yes, you are right. In 58 we commence
to enumerate the individuals. Page 40, there seems to he
some uncertainty as to that 77. The heading of the section

ig¢ "Lowest Ditch on North Side Provo River".

MR, RAY: I suggest as to things like that the
court might add 1f there is  no objection. That is clearly
a correction in the line of clarity, and I do not think there

1s any earthly objection to it.

THE COURT: That is a good suggestion. I take it
all of the coungel have looked at these proposals, and if there

is no ohjection this may go out.,

MR, HATCH: ubgtitute for the first four lines of
paragraph 78, the following:
"That the following parties are to be supplied
from the waters arising 4n a slough in Section 2, Town-
ship 7 Bouth, Range 2 Hast, Salt Lake leridian, and in
the bed of Provo Biver, in gaid section, except the main
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channel carrying water to the Fort Field".

THE COURT: © Are thene any objections to that sug-

gestion? It may be adopted then.,

MR, HATCH: Paragraph 83, amend subdivision "a" of
paragraph 83, to read "One second foot of water from the

Provo River". It is John C. Whiting's right.

MR. RAY: Does that come from Provo River or from

Springs?

MR, HATCH: TIrom the Provo River., This is to
conform to the decision. The decision fixes it, or I think
sl @blogare) 5L, There are certain springs that he statege-

here is the decision=-~ "That the said John C. Whiting is the
owner of 5,335 gecond feet from Provo River for one hundred
hours each and every fourteen days. " Now, that is one

gecond foot continuous flow, the water from Provo River.,

IR, RAY: Does the court decide he igs entitled to
one second foot of continuous flow? That is a mere matter

of mathematics.

MR, HATCH: ©No, it is computed, I understand, by Mr,
Wentz, and was put into this as making 41t definite as to what
he is entitled to, one second foot of water, Whatever he is
entitled to, however, this one second foot is from the Provo
River, and the finding does not find it from the Provo Rtiver,
but it does fix 3% feet from Round Valley and Enoch Bpring
and Little Spring, but this second foot, to make it clear and

certain, gives him the water from Provo River.

THIZ COURT : Is it the recollection of any of the

other parties this one seccond foot comes from some other source?

MR, RAY: I say thig, I have no recollection of the

teatimony. I was advised 1t came from springs.

MR, HATCH: The Wright decree is what his right is
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based'upon.
THE COURT: Mr. Wentz--
MR, WENTZ: This is the amount given from the river,
R, RAY: It is from “rovo River, Mr, Wentz?
MR. WENTZ: Yes,

MR. HATCH: And amend subdivision "c" of the same
paragraph by striking out the words "and to 3,50", and write

"three and one-=half second feet."

MR. STORY:  In.passing, your honor, I just mention
that in the following paragraph of that section, following
two paragraphs, the appropriator is given the right to use the
water from January lst to December 3lst of each year for
irrigation purposes. I just mention that so as to have in

mind the general question of the irrigation period.
THE COURT: That last change may be adopted.

MR, HATCH: Now, there is a typographical error in
my copy of the findings, c=a-r-r-k for creek. The next is

paragraph 86.

MR, STORY: There is, I think, a word left out in
the last, or the third fram the last line, 4th from the last
line of paragraph 85, should not the word "not" be inserted

after the word "is", so as to read "is not required"?
IR, TAWNER: No, the "not" should not be there,

THE COURT: That would not expresm what the court

decidede.

MR. HATCH: Paragraph 86, we move to strike from
the 8th and 9th lines of paragraph 86 thc words "not to exceed
100 gecond feet",

MR, RAY: Why, Judge?
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MR, HATCH: Read the paragraph, that the Provo

Pregssed Brick Company=--
MR, RAY: I have read it.

IR, BAKER: If the court please, while they are
looking that up, we have had paragraph 69, and there is a motion
that has been served, and I think in the files to amend para-
graph 68, which motion, as I understand it,has been abandoned,
but so that it may be clear, I move that the motion to modity
the proposed findings and decree ag affecting paragcaph 69
of the findings and 15 of the decree be stricken from the
fileg, That is, with the consent and in accordance with
the desire, as I understand, of attorney Chese Hatch, who

has interposed the motione.

MRe CHALE HATCH: We will agk to withdraw that

motion.

THII COURT: I think we had bhetter take these up as

they are made.

MR, BAKHR: I thought it might release several

attorneys.,

THI COURT: It may be known at this time that motion

will be made. Now, have you something further to say about 867?

MR, HATCI{: Yes, your honor, in the finding, the last
line of the finding is "not exceeding 100 cubic feet per
second”, Now, that seems to be surplusage, and might be

migleading and confusing.

THE COURT: Is it contended they are entitled to a

certificate to more than 100 second fect?

MR, HATCH: No, but it might be contended they were
entitled to 100 second feet.

THI COURT : Nd, this is a limitation. The way it
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is stated, they are entitled to all the water used by these
other parties, not to exceed 100 secopd feet, and I am inclined
to think, Judge Hatch, your suggestion would make it uncertain
and lead to confusion. If we say they were entitled to

all the water eliminating that expression,"not to exceed 100
second feet| the wabers herein awarded and used by the defend-
ants, 1t would mean all the waters regardless of whether it
amounted to more than a hundred second feet or not, I think

it is more definite as it standse.

MR, HATCH: All of the waters awarded to Provo
City for all of its purposes through these races they are entitled

to.
MR. RAY:! Up to a hundred second feet.

MR, HATCH: They are not awarded a hundred second
feet. Provo City and--

THI COURT : The Pressed Brick Company e awarded a
hundred second feet, if it is there, and used by the others,

but not to exceed thate.

MR, HATCH* My understanding is that all the water
it is entitled to use under this decree is less than a hundred
second feet, as fixed hy the decree itgelf, and that is why it

struck me as eing likely to create confusion.

THE COURT: My view is it is clearer where it is,
more clearly expresses what the decree intends, that is a
limitation on their rightg, limiting them to a hundred fect,
and degscribing just wﬁere it is. I am inclined to deny your

application to make that change of parapraph 86,

MRe HATCH: The next is a substitute for suvdivision

"e! paragraph 87,

MR, STORY: We are not going to object to that

change.
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THE COURT: It may be adopted then.

MR, HATCH: There is a question of the decision
of the Circuit Court of Appeals as %to tunnel water flowing into

Snake Creek, tridutary of the frovo River.

THE COURT: Cage was sent back for a new trial, wasn't

it?
MR, RAY: No, case was reversed.
THHE COURT: What are you asking withreference to this?
MR, HATCH: The next is 88,

THE COURT: Does that have reference to the Snake

Creek water?

MR. HATCH: 88 is John C, Whiting., It would seenm
that all the water is taken from Whiting after a certain per=
iod, by the fliinding as it is, and he is eatitled to 92/1000
second feet after the waters from the reservoirs are turned
down, and it is to clear that up., ¥or the caption of para-
graph 88, we substitute the following-- it now reads: "¥From
& time in each year not earlier than June 15th and not later than
June 30th when said company elects to release the waters
stored by it"; we are asking to amend it,

"That subject to the rights of John C. Whiting as

set forth in paragraph 83 hereof, excepting the ,092
second feet received by him as successor to John Hartle,
the Provo Regervoir Company as successor in interest to
Jopeph R, Murdock as administrator of theestate of
William Wright, deceased, is entitled to and has the

right to the use of the following:"

iR RAY: Are you sure that conforms with the deciasion?
It seems to me we are getting a pretty good water right there for

Mr., Wniting. We have an intermittent three and a half, turned

DAVIS & CRAMER, BHORTHAND REPORTERS, WALKER BANK BLDG., SALT LAKE CITY




33

- that to a constant one, and then turn it over to the Provo

Reservoir, it seems to me.

MR, BOOTH: John C. Whiting and the Provo Reservoir
are entitled to the Wright water.

MR, HATCH: This fixes a right to John C. Whiting,
and takes it from the Provo Reservoir Company, .092 of a second
foot. In Section 83 we have fixed Whiting's right as suce
cessor in interest to Joseph R. Murdodk, and then we have
fixed his right as successor to John Hartle. Now, this pro-

posed substitute makes 88 conform to Section 83.

THIZ COURT: Any objection to this change? It may
be adopted, if there ig none.

MR, BROCKBANK : The transcript of this case shows
that the case was dismissed against Brice McBride. At that
time Mr, McBride was in the service,and we now ask he be rein-

gtated and his rights be adjudicated as set out in the findings

and the decree,

THIE COURT: Any objecction to thig, An order may
be nmade reinstating Mr. McBride as a defendant. He has filed

a pleading, has he?
MR, BROCKBANK: Yes.

MR, HATCH: 'If the court please, parapgraph 43 was
gtricken. The striking of that paragraph as & whole will
rather disarrange the other findings and also the decree, and
we suggest andoffer paragroph 43 he as follows:

"Paragraph 43, The language in paragraph 43 ig

ptreicken, but thelnumber of sald paragraph is retained

for the purpose of maintaining uniformity of the otuer
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findings and decree which are referred to in cross refer-
ences therein,f
The striking of the Paragraph would necessitate

renumbering all the other paragraphs in the findings, and if
reference is thereafter made to it,in the decree.

As to the direction of the court as to paragraphs 46 and
91, we find that 9l is under a classification from "b" down, and
is preliminary to the setting forth of the rights under those
clasgifications. Paragraph 46 is a different paragraph, and
in owvder to retain the uniformity and the numbers as well in
their order, we have the amendments proposed as to both para-
graph 46 and 91, instead of combining them in one and renue=
bering them, and we have set out in the language of thestipula-
tion in each paragraph-- in the first paragraph 46, we¢hame the
geveral parties having reservoirs, and follow the finding as it

now is down to river, the word "river",
THY COURT: Headwaters of said river.

MRe HATCH: And the word "and", and have the riant
to store quantities of water in the high or flood water season
that are in excess of the quantity herein awarded. Said
reservolrs are also entitled to store all the waters that can
be stored in them between September 15th and April 15th of
each year. Then, in paragraph 46 we follow the latter part,
"and during the low water period of time release the same and
comningle it with the waters of said river, to recapture and

usge gaid stored water to a necessary and beneficial use."
THE COURT: Any objection to those paragrapha?
liR. HATCH: .uimply follows the lénguagev_
MR, STORY: Of course, it is duplicating the language.

MR, HATCH: 1In a sense it is duplication,. but at
the some time they are' different apnplications.

Now, 91l== as to 46 we strike out the words between "and”
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at the end of the 5th line, and the word "and" in the 7th line,
the words "each and every year during the high water vreriod
and the non-irricating season impound and store large guantities

of watexr",

MR, RAY: Your printed slip shows exactly what you

do,

MR, HATOCH: Yes.:

MR, RAY: We have no objection.,

THE COURT:  The changes may be made as suggested in
46 and 91. ‘

MR, HATCH: Subdivision "c" of 88 was allowed.

Now, our next proposed amendment is to amend by qualifying
the 17th Clags rights of Bpring Creck Ditech lrrigation Company,
Sage Brush Irrigation Company and Charleston Irrigation Company,
as defined on page 68, under the subdivision "bq" at the very '
bottoms

"Said Gharleston Irrigation Company shall have, and

it is hereby granted the right to change its point of

diversion for its upper canal to a point on the Provo

River above the lower Midway dam. Sald change shall

not affect the established rights of other persons to

the use of water on the Provo River",

Then between "bg" and "br'-- our motion is "bg" and
"br", but should be "bg" and "br", the provision as follows:
"Provided that the S8eventeenth class rights herein
awarded to the 8pring Creek Ditch Irrigation Company,
the Bage Brusgh Irrigation Company, and the Charleston
Irrigation Company shall be taken at such times only
and sghall be limited to the szme pro rata volume as
Beventeenth Class water right 18 available to and is
being distributed as herein provided to the several

users above the Midway Upper Danm”.
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iR, RAY: Those people object to that change, your
honor, because of the fact their right is now and always has
been dependent, I think the evidence shows, on seepage water
coming in between the two points, and that is a radical change

and radical limitation, and they objedt to that change,

MR, HATCH: We are basing it, as I understand the
agreement vetween the parties in this case affected by this
provision, that that was provided in the agreement between

the several companies and the plaintiff and among themselves,

THE GOURT: In making your objection you object

on hehalf of thewe

MR, RAY: Of the three companies, Sage Brush,
Spring “reek and Charleston. It is not in accordance with

the decree or agreement.

MR, HATCH: The decision. I don't rememver as to
the decigion. Pags that for the time being and can get back

to it

MR, MCDONALD: I want the record to show I also
interpose an objection on behalf of the same parties, the
three dirrigation companies, and I want to offer some suggestions

to the court when you are ready to hear it,

iR, HATCH: It bedang objected to, we would like to
pasd it temporarily.

THE COURT: You may proceed.

IiRe HATCH: The Seventeenth is substitute for "I",
page 69, the following: "Pirst Class, and as a prior right
in and to the water of the Ontario Drain Tunnel, 5.5 second
feet to he measured at the lidway Upper Dam",.

That is as I understand, and we have already amended heree
tofore ap to being measured at the lididway dem, and has a prior
right to waters on the Ontario Drain Tunnel to that extent.
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T'HIZ COURT: Any objection to this change? It may

be adopted.

MR, HATCH: Now, substitute for"VII",K page 69, the
‘following=- that is defining the right of September 15th to
April 16th-- that ig subject, of course, to the same objection
interposed by Mr, Story as to irrigation rights-- the words
"Firgt Class, and as a prior right in &nd to the water of the
Ontario Drain Tunnel, 6.5 second feet to be measgured at the
Midway Upper dam" . Simply a repetition of what is above,
They have the same right after , they had before that period.

THE COURT: It may be adopted,

MR, HATCH: 19, Amend the last paragraph on Page
70, by ingerting between the word "meridian" and the word "to"
on the next to the last line, the following words, "sufficient

water" .
MR, CHABII HATCH: ©No objection to that.

THE COURT: The amendment may be made.

MR, HATCH: Amend subdivision "b", paragraph 104,
rage 7l=A, by inserting between the word "division" and the
word "are" in the seventh line, the words “wherever it is

hereinafter set out'.

THI COURT: Any objection to this amendment? It

may be adopted.
MR, HATCH: .I understand 7l-A hes replaced 71.
THE COURT: No, 71 follows 71-A on the copy I have.

MR, HATCH: Bubstitute for the lagt six lines of
paragraph 156, pape 88, the following-- thiere are three para-
graphg ond we strike out the two last subdivigions of that

paragraph, the motion is; and insert the following:
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"The final determinati®n and fixing of the quantity of
water that should be deducted for loss in transmissgion of
the stored water, the water from the Weber River water
shed, and the Ontario Tunnel water ought to bve postponed
until such time as observations and measurements will
enable the court to fix the gsame with reasonable cer-
tainty. The court will therefore retain jurisdiction of
this case for that purpose and at some future time, upon
the application of any party interested therein, will
hear such evidence as may be availsble, and determine
the amount of loss in transmission of such water, Pend=
ing such hearing and determination there may be deducted
from the stored waters, four percent for loss by evapora=-

tion and seepage"

MR, RAY: May 1t please your honor, I have proposed
an amendment to that.paragraph, which, if it is satisfactory
to the court, I would desire to call the court's attention to

Nnow.

THI COURT: I had thought of suggesting before noon,
1f any of the counsel have amendments to propose to any of tuese
same paragraphs your amendments are directed to, it would be

well they bhe disclosed at the time these arec being pregented.

MR, RICHARDL: We have algo a proposed amendment to

thig paragraph.

MR, HATCIH: We think they should all be considered

topgether,

MR, RAY: I leave the paragraph the same ag it is
except I add thereto after the last parapgraph, "That the cone
misgioner shall proceed at once to determine with ap great
accuracy as practicable the loss in translt of said storage

waters. That the expenses of such determination shall be

horne hy the plaintiff herein.”
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The language is satisfactory to me. I don't know why, in-
asmuch as the evidence showed there was a substantial loss there,
we should take the paragraph as suggested by Mr. Hatch and
postpone it until some convenient time. It is something that
ought to be determined readily and quickly with as great
accuracy as the subject pemmits of. I think the testimony in
this case ghowed it could be determined with some fair
accuracy, though not with absolute accuracy. My further
suggention in that respect is we take it the expense of that
investigation should be borne by the plaintiff herein, 11
seems to me that is equitable. It is not made upon the
ground that the prior appropriators have an exclusive right to
the channel of Provo River, That is not anything they claim
or could claim here, oxr they have any property in the channel,
but they do have natural waters flowing in there, and there
1s a burden cast upon the defendant when he commingles water
later appropriated with that water that that comningling shall
not interfere in any way with the right of the use of the
primary appropriators. He coubd not use it for power pur-
poses 1f he diminished it in quantity, or he deteriorated it
in quality, and upon the samme line of reasoning we contend
when he comumingles his water with it, he bears the burden
of meeing that he takes no more water from the channel than he
puts in, less the seepage and the evaporation., In our pro=
posed amendment here we are interested in only two things, that
the determination be made quickly, as accurately as may be,

and the expense of that determination be borne by the plaintiff.

1iRs RICHARDS: Provo City makes the same objection,
Our opinion ig this, that at this time, orx when this decree
lg signed, that the necessary order should be made for the taking
of the observation, and whatever may be necessary, to determine
what this loss in transportation is going to be, and that it be

fixed ag quickly as can he. Maybe take six monthe, maybe

take a year, may take two or three years, bwut that it bvegin at

DAVIS & CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDO., SALT LAKE CITY




40

once, that it be not left open to be called some other year,
but now while we are at it that the appointment be made of
some one, or wore than one, to investigate and report to the
court, and have it determined as expeditiously as possible
what the loss is, then have the decree modified %o cover

that., Now, as to the loss in transpertation and the burden,
I join in what my brother has said. The bdburden is upon them
to show they are not taking out mere than they are entitled to
take out; not upon the defendants to show that fact. They
have a perfect right to use the channel, they have a perrect
right to turn the water in it, but those who are using the
channel first should not be taken at a disadvantage, or a
burden cast upon them of demonstrating that which they are
entitled to have shown, and are entitled to have shown by the
facts, That the quantity taken out is diminished by the
proper percentage before taken out, and the burden should be
borne-- I don't say the plaintiff entirely, I don't know
about the Ontario Tunnel, and the others, but upon the people
who are going to use the storage water, they collectively should

bear that burden.

MR, HATCH: This propozed amendment, if the court
rleane, is simply changing the suostance of the paragraph
to the language of the decigion of the court rendered in this
cage which ig as follows:

"The final determination and fixing of the quantity
of water that should be deducted for loss in transmission
ought to be postponed until such time as observations and
measurements will énable the court to fix the same with
reagonable certainty, The court will therefore retain
Juriddiction of this case for that purpose, and at some
future time, upon the application of any party interesnted
therein, will hear such evidence as may be available
and determine the amount of loss in transmission of such

stored water,"
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Now, 156, as it nbw reads, disi

"That the court will retain original jurisdiction of
this cause, to fram time to time, determine and fix
the quantity of loss by evaporation and seepage".

Now, we have followed the language, this is the

proposed amendment:

"The final determination and fixing of the quantity
of water that should be deducted for loss in transmission
of the stored water, the water from the Weber River water
shed, and the Ontario Tunnel water ought to be postponed
until such time as observations and meagurements will
enable the court to fix the same with reasonable certainty.
The court will therefore retain jurisdiction of this case
for that purpose and at some future time, upon the appli-
cation of any party interested therein, will hear such
evidence as may be available, and determine the amount of
loss in transmission of such water. Pending such hears |
ing and determination theremay be deducted from the
gtored waters, four percent for loss by evaporation
and seepage."

The exact language of the decigion.

THI COURT: Just a moment, will you read yours

again,

MR, RAY., My proposed amendment is at the end

of paragraph 117 there should;be added this language:

"The commissioner shall proceed at once to determine
with ag great accuracy as poacticable, the loss in trangit
of sald storage waters. That the expense of such determie-
nation ghall be horne by the plaintiff herein,"

That is apparently confining it as payment too
closely, becauge there may be other people using storage waters

than the plaintiff, but the people using and commingling the

waters.
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THE COURT: Judge Hatch, do you object to the court
putting in following your statement there, that the commissioner
is directed to procedd to make such investigation as will

- enable him to report to the court the loss?

MR, HATCH: We object to the matter as to the
commisgioner ﬁroceeding to determine, or to anybody proceeding
to determine, I will say, your honor, we showed in the
evidence here a three months examination of that river and
put on the testimony here several years apgo as to the loss
or increase by competent engineers employed by us, and gave
to these people, and all of them, all that we had with regard
to 1t That during all of this time the Qourt has hed a
comlssioner distributing this water., It has been geveral
years, and this 1s the first time that they sugsest this
Btep be taken, It peems to me rather ill timed to come in
at this time and say it be done forthwith, when it might have

been done years ago by any one of themjand if they had any
evidence different from that we produced to produce it at

the different hearings of this court, and my theory of the
matter is simply this, that if they at any time shall have

any evidence there ig more than a four per cent loss let

them produce it, and have that changed as provided by the
decree and thies finding, Wt until they can shiow something
more than that, our contention ig that the water is increased
to the user below by the turning in of our quantity of stored
water, and I think the evideﬁoe will substantilly bear us out
in that, but that the increasing of the quantity of a stream
inoreases the rapidity with which it flows and decreases the
geepage and evaporation. Uhat is as I understand and remember

the tegtimony in this cage.

MR. RAY: TIf you really believe that, you ought
not object to getting the advantage of that increase by the

investigation.,
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MR. HATCH: We can come in and have it changed
when we can get additional proof to that which we have already
of fered, and we expect to do it at a later time, to get this
four percent cut off, and not have to stand this four percent
reduction during all time. If it is not actual loss by
seepage and evaporation, and we can show it to the satisfaction
of the court we will probably be the first ones to come into
this court and ask it be changed, but we certainly should not
be required to bring proof other than that we have brought until
there is some showing made to a court that that that we have
produced ig not correct. Now, as to proceeding at once,
as I understood from the argument, of course, we could not
commence untll we are prepared to turn the water down, be
sometime in June probably of this year, and then it is dur-
ing & constantly receding river for sometime when our quantity
is the same quantity from day to day turned into the river,

the river i1s continually decreasing.

MR, RAY: That would be true every year of the

river's history, whether you investigate or whether we.

MR, HATCH: We have investigated, your Honor, and
our investigations, evidence of them, are in the record here,
and we have not objected to the four percent reduction, in
fact, that was a tentative agreement between us and the canal
compahies above, and it was adopted at the hearing, and we do
not object to it, not now, but we expect to object to it later
when we can get more conclugive proof than that which we have
offered, Of course, there is the further objection, if the
court please., I do not understand that their proposed
amendment ies admigsible under the order of the court, that it
is to make more clear the substance of the findings, or to
fill in, as I understand, omissions and palpable errors, or

errors that have crept in through inadvertence.

MR, RICHARDS: Or excusable neglect, either of these
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last two will cover.

MR, HATCH: I cannot understand they can Possibly
be e’cused for not having made this investipmation during the
seven years the case has been before the court. We have made
all the investigations that could be made possibly, and given
them the benefit of it., Now they ask we ray for someone
else to do the same thing over that we have done, and present
it here. Of course, I camot understand there would be any

righteousness in that,

THE COURT: I did not ask as to your views of that
part of it. I apked your views upon the part of the sugges=
tion that provided for the commissioner to make such observa-
tion, to acquite that information, end enable him to report to
the court, I didn't apk your position in regard to paying

cost, because I have no idea what that will be.

MR, HATCH: We have no objection to that, end I
suppose the commipsioner would determine it as part of his
duty to determine the rise and fall and increase and decrease

of anything applicable to the river.

MR, RAY: You started your protest to the court with
the language you objected to the commissioner making any inves-

tigation,

MR, HATCH* Then I did not state what I intended to
mean ., I have no objection to anybody making any investigation’
What I most strenuously object to Mr, Ray!s proposed amendment

we be taxed with the costs.,

THE COURT: The court might say in relation to that,
I will give my views and hesr. from counsel further, my view
is the éourt is not in situation to determine Just who ghould

pay the costs of such investigation, hecause the court cannot
determine what investi getion should be made in advance., If

the investigation is made. by the commissioner in connection
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with his duties, his salary would cover it. If, on the other
hand, somewhat elaborate tests and investigations were made

by either side, it might be inequitable and unjust to tax all

of that upon either paxty. The ¢ourt would have to determine
that when the matter was Presented, so that I do not think the
court ought to include in this decree at this tims a statement
that the costs of any future hearing or investization will be
borne by any particular party. I do not think the court

is in position to do that, but I do think the court ought to
include here,or in the decree,or in some order, a direction
to the commissioner with reference to taking such observations
and acquiring such information as will aid the court in deter-

mining this when the matter comes up.

MR, SOULE: If the court please, in connection wkth
this matter, the Washington Irrigation Coupany has an objection
to four percent for loss by evaporation, and I thought I had
better call the court's attention now. We understand the
Provo Reservoir's reservoirs are some eighty miles distant
deom the place of use, in other words, the water traverses

about eighty miles.

MR, HATCH: The record shows the entire length of

the river is only sixty-five miles.
MR, RAY: I think the decree provides it is eighty.

MR, SOUL¥: That i1s my recollection of it, seventy
miles, I think, in the decree. The Washington Irrigation
Company hag a reservolr, and they transmit the water only
twenty miles. We féel it is not fair to require as large
e percentage of deduction from our watexr as it would from the
reservoirs that carry the water a longer distance, eepecially
where the difference is so great. We think that should be

taken into account at this time,
MR, BVANS: If the court pleasge, may I make just
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one ofservation. Itt seems to me that under the rule fixed

by the court for this hearing, that we were limited to special
specific things; among those things were any errors or omissions
or anybody who desired to file objections to the decree could
file them on a certain day fixed. As I remember it was the
12th, and they would come up for hearing at this time. We

are here mow for the purpose of hearing those things under

the call, under the order of the court.
MR, RAY: Will you permit a question?

MR, EVANS: Just a moment until I get through., Ve
now come and offer, having previously filed our objections
to this decree, we offer this substitute for the paragraph
it was intended to be substituted for. It seems to me the
question ought to be whether or net the decree as originally
proposed should stand, or whether or hot the substitute which
we have offered here should stand as a substitute,and go into
the question of this seepage water, it seems to me, later.
It will automatically come up under the very section itself
whenever anybody makes an application to the court to determine
the quantity of loss in transit of this water, and it is a
matter seems to me now taking the time of the court when it

ought not to teke the time of the court.

MR, RAYS I offfer a substitute 400w Isn't that

entitled to congideration?
MR, RICHARDS: And I offer one,
MR, BVAIS: 'Sure, if you offer a substitute,
MR, RAY: We just read it to you.
MR, BVANS: I beg your pardon then.

THE COURT: I thought your argument was in relation
to My, Houle's proposal to go into the correctness of the four

percent o I didn't understand it was in relation to the other
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substitutes.

MR, EVAﬂS:' It seems to me the question of the
four percent is a matter that ought to be raised and order
made based upon the subject we are now discussing. Whenever

that matter is raised we can go into it and determine it.

MR, SOULE: I raised my objection before the 12th,

and sevyved a copye.

THE COURT: My impression is it 1s not within those
mattters we can take up at this time. That is my impression.

It is a matter of substence of the decree.

MR, RICHARDS: This decfee purports to go into facts,
end isn't it upon those three things your honor submitted
these questions, the general provision of the decree. I
take 1t the court did not intend to say that the decree pre-
pared as it was presented should be binding and be no sug-
gestion. Then the committee appointed to draw the decree
hae not drawn it and has had nothing to do with it, end it is

not their decree, and they do not offer it as their decree.
THE COURT: Whose ds it?

MR, RICHARDS: It is not theirs; they have not had

anything to do with presenting it.

THE COURT: If this decree is not presented by this
committee, the court had probably better take an adjournment

at this time.

MR, RICHARDS: As far as I am concerned, I have not
heard of the committee meeting at all, Have you, Mr. Ray,

have you, Mr. Hvans, suceeding General Wedgwood?

MR, BVANS: Not meeting es a committee, but I have

endeavored to get them to,

THY COURT: I night ask why?
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MR, BVANS: Because I could not get the committee to

meet.

THE COURT: I do not take very kindly to the critie-

clisms that are made by the committee.

MR, RICHARDS: I am not attacking anybody but oure-
selves, but getting at the facts, I think if your honor will
indulge me a minute, I will be plain enough to unmasgk it, see
where we are. Your honor appointed a committee to do this
work, end it was ascertained it was going to be a great deal
of work for thig committee to go through and check up all the
individual rights of these five hundred ugers, and while I

wag away, on my return home from out of the state, I under=
stood it had been arranged that Mr. Wentz and Mr., Thompson were
going to check out thoge matters and put them in proper shabe,
and I understand they have done it, and I am not seeking to
impeach the accuracy of the work in any way, shape or form,
but I an siuply seeking to say that this committee has not

| handed this feport to the court, and does not hand it to the
court as being a report from this comuittee and one that will
preclude consideration. These are general provisions. I
understood from the notice the court gave us we might be heard

upon three different points. X have not the copy of the notice.
THE COURT: I have it here.

MR, RICHARDS: I submit on 3-- 2 points Judge Hatch
referred to=~ 3 to make it more ppecific, this comes within it,
if it be anything that has not heen covered in the decree,

doesn't try anybody's rights.

THE COURT: What are you arguing to the court., The
court has ruled those sugpzestiong you and Mr, Ray made come

properly within it.

MR, RICHARDG: That i 4t, and I understood your
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honor to say it was a matter you could not now consider.
THE COURT: No,

MR. RICHARDS: I beg your pardon then, I misunderstood

the court. Then the point I rise to make was this, now is the
very time,while we are clearing up all these things, to make
whatever proof is going to be made to ascertain what this
logs in transportation is. Now, I have suggested in nmy
suggestions which were filed on the 1lth or 12th of the month,
and I gent a carbon copy to the court, not an attempted
expregsion of how it should be stated in the decree, but we
thought 1t should be now determined by the court and probably
by stipulation, whether the commissioner shall do this, or
whether somebody associated with him, I am not particular,

but now is the time when provision ought to be made and order
made to set this matter of observation and investiszation into
effect, I appreciate what Judge Hatch said, they may not
be able to do a thing until June, 1f mey take all of this
peagon and next, but let the order be made now so that these
men, or these commigsioners, shall be ready to take the season
and conditions as presented,and as quickly as pregented, and
.make a report to the court; end my idea would be that report
should come to the court for approval by the court and not
detemination by the commigsioner or the comnission, but at
that time when the hearing is had on the commissioner's report
that the percent of loss is so much, why then let there be a
hearing of that, and let 1t be determined and final adjudica=
tion had as a supplement to thig decree, then it 1s done.
Whether 1t will take éix months or six years I don't know,
but now I think is the time to do it rather than cut loose,

then gzo home and after two or three years take it up again.

MR, BOOTH: Would you preclude anyhody else from

giving testimony except the commissioner appointed by the

court?
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MR, RICHARDS: Oh no. Such a time the commissioner
will report and let ‘it come up, and if anybody else has testimony
to offer let it be offered, then let the court, on the testimony
of the commissioner and any additional testimony offered by
the parties,determine what it is going to be, and finish it,

Let us start now to get to that end.

MR, RAY: May it pPlease your honor, I want to say I

believe your honor's suggestion would meet with nmy entire .
approval and that of my clients, the expense of this determina-
tion be delayed until they ascertain what it is and whether it
is extra expense, and that may be taken into consideration

in my amendment, but ﬁhe commissioner is an officer of the court,
with men going up and down the river all the time, and that is
all I want to suggest, and I am perfectly certain it is within

the purview of the objections to be offered today.

THE COURC: I do not think there is any question
about it., As 1 suggested, it seems to me that ought to be

done

MR, HATCH: We offer no objection whatever to the
commissioner making any report he and his staff may be able
to make with regard to anything that affects the flow of water
in that river, and we think that under this finding of the
court 1n the original decision that it can be done, I sugge st
thip in view of the argument, that to determine it it would
have to cover an entire irrigation year, and not less than
that, and possibly two of those years; and the report to be
made to the court; the commissioner will report annually, I
presume, and the report is accessible to e#ery papty to the
action, Then if upon that report any party shall see fit to
move the court to change the order as it now stands, four per=
cent, that it do so, and then the court, I take it, would
make an order glving all the parties ample time to determine

wnether or not the report of the commissioner is correct,
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should not be binding upon anybody.
1R. RAY: No.

MR. HATCH: And if, after the commissioner makes
his report, anyone seeé fit to move the court and notice the
other parties of the action into court to change this, then
it may be done, I think the order of the court at this time
should say that the duties of the commissioner shall be to make
such. obgervations as are necegsary, or as he may be able to do

without any unnecessary added expenses

THIE COURT: It might be well to include in that order

he include the result of such observations in his annual report,

MR, RAY: That is satisfactory. I do not have any

digagreement with Judge Hatch.

THE COURT: I do not think there is any disagreement

between any of you.,

MR, HATCH: I do not think it is necessary to add
anything except our suggested amendment to this paragraph.

The other paragraphs appointing the commissioner and defining

his duties, is where I think tnat should be.

THE COURT: I do not expect it makes much difference

where it occursg, just so it is in,

MR, MCDONALD: Your honor please, itis understood there

will he some direction to the commissioner to make the adjust=-

ments at a reasonable time.

MR, HATCH: Make the investigation, not the adjustment,
I do not understand the commigsioner will have any authority

other than to report to the court,

TH1} COURT: With that left in that way, call the

court's attention to it, if it don't appear some place else,

and insert it.
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MR. HATCH: What will the court do with our pProposed

amendment ?

THE COURT: I am inclined to adopt it with the under
standing there is either added to it, that is, either add to it
the suggestion made by Mr. Ray's proposed change, or the sube

stance of that incorporated in some other vart of the finding,
MR, HATCH: We have no objedtion to that.

THE COURT: So that there will be a direction to the
commnyssioner to take this matter up as soon as it may be done,
whenever the season is such it can be looked after, and report

in his report.

MR, SOULE: If the court please, I take it that the
court 1s going to hold the storage companies to four per cent

losgs.

THE COURT: I will hear you when we come %o your

proposals.

MR, SOULE: I thought maybe you would want to dispose

of 1t under this same clause now.
THE COURT: I take it you have proposed one.

HR.. SQULE: I have not proposed any form of amendment.
What I would propose right after the wording storage companies
impose four per cent loss atvthe close, except the Waghington
Irrigation, which shall be two per cent loss. The record
shows our regervoir is twenty miles from the place of use, If
there is a loss certainly®arther it flows, the greater the
loss and the record sﬁows it is seventy miles to the other
reservoirs, I understand our reservoirs and Provo Reservoir

are the only ones.

MR, HATCH: No, there is the Wasmatch and Timpanogos

that take water just below yours, not over seven miles. Here
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is the Ontario, whose water flows only about four or five

miles.

‘R, SOULE: I did not know that was the fact. OFf
course, 1f that is a fact, it would not make so much difference.

I will not insist on my objection if that is the case.

MR, HATCH: Now, our next proposed émendment is
substitute for subdivision "a", paragraph 160, the following:
"That the First to the Seventeenth Classes, First and Second
Digtricts of Wasatch Division divertingd- we will withdraw

that .

MR, RAY: It will be necessary then to reconsider
your objection No. 16, if you withdraw No, 22, Oh, no-=-

MR, HATOH: No. 23 is to strike out all of paragraph .
161, after the period on the 1llth line, that is, after "con-
tinuously" . 161 is divided into two paragraphs. We move

to atrike out the lower paragraph,
THE COURT: Any objection to striking this out?

MR. HATCI: It restricts that transmission loss to
certain companies, It cught to include everybody who uses
water from the gystem, and should not be applicable only to
certain individuals, parties to the action, as we view it.

It should be applicable to half a dozen individuals.who have
a private ditch, the same asvapplichble to a canal company

where hundreds uge the watere.

MR, RAY! I never could see why it was in, so I can-

not see why it should not go out,
THI COURT: It may be stricken out then,.

MR, STORY: Are all the amendments to the decree in

conformity with these proposed amendments to the findings?

MR, HATCH® I have gone over the decree.
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MR. RICHARDS: One feature in connection with this
paragraph I think I 'should call attention to it for the purpose
of definitenesse That is next to the last line of the first
paragraph of 161. It says the allowable losses shall include
only the actual,., reasonable, unavoidable transmission losses,
and shall extend over the section of the canal that carries
more than one irrigation stream continuously. How much water
is that, one irrigation stream, ought it not speak with more

definiteness than that?
MR, HATCH: I do not sce how it can be done,
MR, RICHARDS: How many feet of water?

MR. HATCH: One irrigating stream in practice varies
from quarter of a second foot to six second fect. Now, it is
owing to where the water is being used and the purpose for
which it is being used, determines whether or not it is a streanm
in practice, and I do not know of any legal definition of

irrigating stream,

MR, RICHARDS: The court has held repeatedly such

a reference or description is so vague that it means nothing.

MR, RAY: It means nothing as to quantity of water,
but doesn't it classify those streams which shall be subject
to loss?

MR. RICHARDS: That is a question, if you want to
raise 1t here. It seems to me we ought to have it so definite

the décree would he of value after it was mades

MR, HATCH: If I was to qualify it, I would say such
a stream as being used at one time by ?wo different parties,

whatever the quantity. That is the only way I could define it.
THE COURT: Are you satisfied with this language?

MR, RICHARDS: "It seems to me it ought to be more

definite,
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iR. HATCH:. If you can suggest anything that would be

more definite, I would probably agree with you forthwith,.

MR. BROCKBANK : There may be some conflict limiting
it to two streams under the Heber City stipulation, where the
decree sets out the Charleston Irrigation Company shall be
entitled to a certain duty delivered at their land, it seenms
to me only one stream of water running to a man in that district,
he shall be entitled to receive sufficient water, together with
the losses to give him that water, whether in a ditch of one

stream or two streams.

iR, HATCH: If the word "only" were inserted bvetween
the word "canal" and "that", first subdivision of paragraph 161,
that would mean iﬁ could not apply to a canal carrying only
one irrigation stream. It says it shall extend to those carry-
ing two. Inserting the word "only" at that particular point,
1t would mean i1t shall not extend to canals or ditches with only
one irrigating stream, as I think that is the intent of the
court, I suggest 1t be inserted to make it absolutely, posi-
tively certain that it did not apply to a canal carrying only
one stream, As to the sugsestion of my.brother, there are
5pecific findings as to the Charleston Irrigation Company,
sage Brusgh Irrigation Company, and others. I understand the
rule to be that where there is a specific award it would pre-
vall over a general such as this. If the second paragraph
had not been stricken out, it would include specifically those,

all except the Charleston Irrigation Company.

MR, BVANS: That was probably the reason for writing
that second paragraph, to show what particular canals 1t applied

to.

MR, STORY: Why don't you use thegse words "except

as herein expressly provided"?
MR, HATCH: Paragraph just stricken out is probably the
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only one provided.

MR, BVANS: That tells what particular companies it
is applicable to, and that is probably why it was put in there.
If you had left that in there, they would not have had any
difficulty about it.

THE COURT: There seems to be no suggestion of change

of this paragraph, so we will pass to something else.

MR, HATCH: That is all we have of proposed amendments

to the findings,

THE COURT: I will ask the other counsel, have you
examined the proposed amendments to the decree proposed by
the plaintiff in line with these amendments to the findings.
I merely ask that do if you have no objection to them we pro=-

bably need not take the time to have them presented,

MR, RICHARDS: I suppose the amendments to the decree

are merely to put them in harmony with the findings?

MR, HATCH: That is what we tried to do, to make them

conform to the findings.

MR, RICHARDS¢ There is nothing new added, is there,

Judge?

MR, HATCH: No, there is nothing proposed in the decree
that 18 not proposed in the findings. The proposed amendments
to the decree are simply to make the decree conform to the

findings as they are amended by our proposed amendments.

THE COURT With that statement fhen, is there any=

thing further to be said in relation to theese?

MR, HATCH: We have nothing further.

THIE COURT: The amendments proposed to the decree then

will algso be adopted in the same respects that the court has




9%

adopted the suggestions of amendments to the findings, and
where the proposed amendmentsto the findings were denied, the

court will deny your proposed amendments to the decree,

MR, RAY: May it please your honor, their objection

No. 16 has not been disposed GE I Gquleqilets

THE COURT: Yes, that is the one lir, McDonald was to

make some investigation in relation to.

MR, MCDOWALD: The objection made upon the ground
that the proposed amendment would not be in harmony with the

decision rendered by the court,

THE COURT: I do not think that was 16,

MR, HATCH: 16 was not disposed of.

THII COURT: There was one prior to that with refer=

ence to some springs, McDonald and Sessions Springs.

MR, MCDONALD: No, that was disposed of. It was

relative to Sage Brush and the other two water companies.

MR, HATCH: 16 was not disposed of. It was defin-
ing Seventeenth Rights,. That was passed, and still before the

court.

MR, MCDONALD: The stipulation provides thece res=
pective companies shall have the water which is decree to thenm
in the decree, and as it now stands, and in accordance with
the original decisionénd the proposed amenduent would make a
radical change relative to thiese three companies. The court

will note-«-

MR, HATCH: Pardon me, I probably misunderstood you.
I understood you to say that the stipulation provides that the
water shall be as provided by the decree as it now stands, the
Sage Brughe-

MR, MCDOWALD: As to quantity of water.,
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MR. HATCH: © Pring Creek was not party to the Fulton

decree,

MR, MCDONALD: I am speaking of the decision bhefore

the court,

MR, HATCH: This decision was only made a few days

MR. MCDONALD: No, I am referring to the original

decision of the court in this case, the tentative decision.

MR, HATCH: Mr. McDonald, let me call your attention
to paragraph 102 on page 61 of the findings where it sets
forth amendments made to the stipulation as to these particular

defendants .

MR, MCDONALD: Yes, I have the amendments, Para-
graph 40 of what I oall the original decision, decision by
your honor, provides:

"That pursuant to the terms of a stipulation entered
into and the evidence introduced the Spring Creek Irriga-
tion Company is entitled to a first class water right
of 12 second feet and a 17th class weter ripght of 6 second
feet for the irrigation of 720 acres of land; except
during the perdod from July 6th to September 15th in each
year sald party is entitled to 1l4.4 second feet measured
at the measuring weir as described in paragraph 34, as
amended, of the stipulation,"

Now, the original decision hag that provision in it,
and probably provides in accordance with the amended stipulation.
The amendment reads as follows:

"Provided further, that such compeny shall have said
duty at all times when available as against the plaintiff,
and thesaid company shall have at all times a quantity of

water not less per acre than that distributed”.

THE COURT: What are you reading from?
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MR, MCDONALD: From the amended stipulation.,
MR, RAY: Your honor will find that in paragraph 61.

MR, MCDONALD: Your honor will note in the original
stipulation and decree there is a quantity of water, 10 second
feet of water to the Sage Brueh Irrigation Company, for instance,
from July 5th to September 15th, that may be in the 12th class
or 17th clags, or whatever%&%ﬁ?is denominated, The proposed
amendment provided that the 17th class rishts herein awarded
to the Spring Creek Ditch Company, Sage Brush and Charleston,
shall be taken at such times only, and shall be lii.ited to
the same pro rata volume as 17th class rights 1s available to,

and being distributed.,

Tl COURT: As a matter of fact, what change does

that make?

MR, MCDONALD: It makes this change, the springs
which were eliminated from this case thig morning are the mein
gource of supply of those particular companies, and the springs
are several miles south of the Midway upper dam. Now, we have
provided for two divisions in Wasatch County, and the point I
'make i thig: In practice, I think, and in fact, the 17th
clags water may be all gone at the point above the Midway upper
dam, whereags below, because of these springs and so on, these

parties are entitled to a substantial water right.
THIl COURT: You mean your three companies?
MR, MCDONALD: Yege
THIE COURT: I'rom the upringsi

MR o MuDOHALD: From the springs, and other sources,

seepage, prohably some water from the river.

THE COURT: Would anything the court puts in this

decree have any effect on them using that watexr?
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MR, MCDONALD: It will have no effect upon that
except if this provision is adopted thien these pPeople are

limited te the same duantity of water that the people abové
the Midway upper dam are entitled to, whereas, as a matter of
fact, these people have got a substantial water right in the
17th class below the Midway upper dam where there is no water
in the 17th clags above the Midway upper dem, and part of that

water comes from the river systemp.

THI} COURT: Whatever comes from the river, of course

must be controlled by this decree,
MR, MCDONALD: There is some comes from the river.

TIH COURT: Does not make any difference how much they
have coming from those springs. They were not eliminated
thig morning, they were eliminated when the case wag commenéed,
they have never been in the case, and it was a statement to
olear that situation. They were not in the case, never had

heen.

MR .. MCDONALD Ag I remember they may be tributaries
of the Provo River, and water probably has been diverted and
used for forty years by old users, and it may be nobody would
claim the water against these old appropriators, but what I
am getting at, there is some water coming from the river

gsystem,

THI} COURT: Whatever there is from the river system

ought to be considered in this.

MR, MCDONALD: It seems to me 4t will mix the

matter=e

MR, HATCH: I was going to offer an explanation to
the court I think would make it perfectly plain and clear why

we propose this amendment, snd you had the floor.

MR, MCDONALD: -I thought you were through each time
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you stopped.

MR. HATCH' That is why I arose, not to interrupt

you.

MR, MCDONALD: I will wait for you to make your

suggestion.

MR, HATCH: The proposition is this. These parties
are made parties to this action. The head of their canal
is shown with definiteness, and a dam in Spring Greek, which
is a substantial tributary to Provo River. These springs
referred to, that are eliminated, form a portion of the head
waters of Spring Creek, and during the irrigzation season they
are dammed off dry at the dam of the parties using them imme-
diately below the springs, but immediately below the dam there
begins to he an inflow into the creek. This is not in the
evidence, but simply by way of explanation, and a hundred rods
below the dam where it is dammed off tight, as is the rule in
all these mountain streams, there is a substantial flow of water
in the creek which comes on down to the dam of the Spring Creek
people, Spring Creek Ditch people, but below their dam in
Spring Creek there is inflow that reaches the head waters of
the Charleston upper canal, and it is constantly increasing
volume of water, i1f not diverted at all above, but at the
place where they were not made parties, at these springs, it
is right virtually at the head water of the springs itself,
and for that reason the tight dam being kept in all the time
during the irrigation season, they were not made parties, but
below that where fhere is continuous inflow and many people
using the water of this Spring Creek stream they were made
parties. If the water were allowed to flow it would reach
the Provo River, Now, under the stipulation and under the
rule ag proposed by Brother lcDonald, these people would have
a 40 acre duty during the entire irrigation season, except they

are limited. They had the 17th Class ripghts so long as
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the water is available up above the ?rovo Division, and these
pPeople having righﬁs.below are supplied, have a 40 acre duty,
under this provision, as I understand it, as it is in the finde
ings and in the decree it would award to these people, Sage
Brush, Spring Creck and Charleston, a 40 acre duty during the
entire season, and not limit them as to the people in Utan
County or elsewheree We propoge to amend that by limiting
thelr rights ax the parties above the Midway dan are limited,
and the stipulation also provides it, as I understand it.
The étipulation ag amended,
"It is further stipulated and provided that tune Sage
Brush Irrigation Company and the Spring Creek Ditech
Irrigation Company shall not be entitled to mome than
one second foot of water for each fifty acres of land
from July 6th to Beptember 165th of each yeaf, said
waters to he meapured at the measuring weir of said
compeanies! cenals, now located west of the Rio Grande
Western Depot, at Heber City, Utah, and that the
Charleston Irrisation Company, through its upper canal,
shall be entitled to a duty of one second foot of water
for sixty acres of land measured at the 1 ands from
July Bth to September 15th of each year; and provided
further that gaid three companies, to-wit, Spring Creek
Diteh Company, Bage Brush Irrigation Company and Charles-
ton Irrigation Company, through its upper canal shall have
sald duties at all times when avallable ag against plain-
tiff; and that the said companies shall at all times have
a quentity of water not less per acre than that distributed
to any upser in summit or Wasatch Counties under thig decree

exclusive of any store oxr reservoir waters.,”

MR, RAY: May I ask you a question for my information

there so I will understand you?

MR, HATCH: Yesw




MMRe RAY: I represent these people. My thought
about that stipulation is this, and i1f it is expressed in the
decree it is satisfactory to me, that we limit ourselves to
a duty there of fifty from July H5th to September 15th, and
sixty, and we are entitled to reach those maximum duties out
of the sources, that is, the springs referred to by Judge
Hatch, plus the river. Now, 1if the limitation which he
Puts in the decree 1w allowed, then we are not limited by
the gtipulation to fifty and to sixty fespectfully drawing
upon the river and springs, but our limitation is limited to
what is available to the users above the dam, and that is not

the gtipulation.

MR, HATCH: No, the decree provides and findings

provide and the classes provide.

MR, RAY3S Do we get the fifty as long as it is
available both from the river and the springs between July b6th
and September 15th? Why then put in the limitation we are

limited by the duty of the users above the Midway dam?

MR, HATCH: Pardon me, you don't get what we are
Baying . e are saying they are limited in the 17th Class,
that is a 40 acre duty.

MR, RAY: We don't contend we are entitled to a forty

acre duty after July 5th,

MR, HATCH:! That is what we intend to provide, because

the 17th Class ig a 40 acre duty, and we say that when it is

not available above the Midway dam it should not be applied
below. ‘hat is our proposed amendment, the 40 acre duty,

to place them in the game class as Midway and Wasatch, Timpano-
gos and all the other classes in the 17th class, They have

a fixed duty of fifty acres, and then idn the 17th Clags they

are awarded water further which puts thewm in the 40 acre class,

and they should he reduced from the 40 acre class to their
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fifty acre class when it becomes necessary to reduce the people

belowe

MR, RAY: Yes, that is under the provision at the
end here, at all times they shall have a duty at least ag high

ags anybody above.
iRy HATCH: And no more.
IR, RAY: Whether it goes to September 15th or not e
MR, HATCH: In the 17th Class.

MR, RAY: VYeg, in the 17th Clagg, but 1f they are
dropped out of the 17th Class then they might, between July
bth and September 15th po into a specified duty as per the
amended stipulation, and they nay get that either out of the

river or the springs.
MR HATCH  Our provision is to cover Just that point.

THIl COURT: Are you patisfied, Mr, Ray, 1t does cover
that in that way? It is a little obgcure to me. i
glves to you what this stipulation was made for, it is all righ,

ap far as the court is concerned.,

MR, MCDONALD: The decree aps it stands is in harmony
with both the stdpulation and the original decision of the court,
and what I was going to point out is this, There are these
two sources of water ag explained by Judge llatBh, there are

two divisiong in Wasatch Countiy e
MR, HATCH: Three,

MR, MCDOWALD: Three,. And you will notive the
very lanpguage of this, there are other divisions and other
conditions, probably changes down there. In thig divigion,
the division only takes in, I don't know, but below the upper

Midway dam,

THE COURT: What are the divisionsg up there?
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MR, HATCH : The lMidway dam and the Wri ght Ranch
is Third Division. First Division reaches to the Hailstone
Ranch, Second from the Hailstone Ranch to the liidway upper

dame

1R, MCDONALD: Your honor will note by this amende
ment whenever the 17th Class is shut off above the “idvay dam,
as must be shut off, all those people at Charleston regardless
of whether they have water in the 17th Class or not, that is
coming from a different source, and who will take it? wore
stranger come along, or a party to the suit, and say to these
Charleston people, your 17th Class is gone up above the Midway
upper dam, we will take this water. Now, notwith?g%nding

Charleston and these people may have been using it fifty or

slxty years.

IR, HATCH* Let me suggest something to you, lr,
McDonald, when the 17th Class is cut off from the people aboveyw
the people above the Midway upper dam only have this 1l0th Class
80 long ag people in Utah County Division are supplied with the
quantities awarded to them under this decree. Now, the people
above are interested in it to this extent, that if the quantity
awarded to these three companies is more then a 40 acre duty,
the people above would be shut off from their 17th Classe right
to supnly people below, while these people would still be using
1t on indefinitely, whereas, if they are cut off at equal
times and proportions they will each be giving up their portions
to supply that in Utah Gounty in case of necessity.

THE COURT: ‘Then, from your statement, Judge iiateh,
it would appear to the court when there is no 17th Class water
available for the people above the widway dam, that there would

be no &7th Class water below, would there?

Mit, HATCH: There might be,

THIT COURT: How could there be?
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MR, HATCH: It we are compelled to turn down our
17th Class entirely, and not prorate with these three or four
people below, we would be shut off entirely, and supply the
demands here and they would still bé using it.

MR, RAY: Judge H&toh, may I interrupt you?

MR, RATCH: Since their water comes in below. Now,
we would be shut off first, and they would continue probably

on to the end of the season, if the water was sufficient.

THE COURT: I understood you to say l7th water ceased

ag a class when the people of Utah Countyes.-

MR, HATCH: We are not gpeaking of the 17th Class as

to us.

THE COURT: Wouldn't it as to every one using 17th

Clags water?

MR, HATCH' I don't know as to the other parties,

but their contentdon i our 17th Classe-

THE COURT: I am speaking of your contention now.
‘When the time arrives in the recision of the water to a point
when the Utah users are not supplied, then your 17th Clags
ceapes above, that is, your right to use water as 17th Class,

thet what you gay?

MR, HATCIl* No, not wholly., We can use a part,
pro rata of that 17th Clags probhably for two or three weeks,

but not the full quantity of 17th Class,

MR, RAY® May I meke a suggestion. Ve seem to be
perfect accord here, and the stipulation sets forth with par-
ticularity what that right is. Now, in the drafting of these
findyingw, what they have done on page 61 is set forth the

Tindings juwt as specifically aps they can. Then in drawing

the findings they turn to page 68, but do not vary from the

DAVIS & CRAMER, SBHORTHAND REPORTERS, WALKER BANK BLDG., GALT LAKE CITY




67

stipulation at all in any way. Now, what the proposed amendment
1s, solely an interpretation of the stipulation, attempting +o
vary it, seems to me. When I talk with Judge Hatch and ur.
Tanner,'they seem to be well enough accord on it, and we may

leave the stipulation, no quarrel about it,

MR, MCDONALD: I started to meke my suggestions several
times ., We are standing squarely on the stipulatiocn and the
original decision, and the proposcd amendment varies from the
stipulation and the decisgion. Now, all that we have been
saying here, of course, is by way of actual distribution of
the water which will probably require evidence, and for that
reagon we are standing on those documents upon which these water
rights were adjusted and settled., These parties took days end
deys and days in discugsion before they arrived at the decision

upon which the original decision was based,
THIE COURT: You mean the stipulation?®

MR, MCDONALD: @tipulation, days and days, and your
Honor waited at Heber number of days, and then we came to Provo
and gome amendments were made, and all parties finally got that
-stipulation the way they wanted it, and this court based its
decigion on that stipulation. Now, a decree has been based
on that decision, and stipulation, but this proposed amendment
would upset the entire thing and take this water from the
people in this other division or district, who have used it

for fifty years, and give it to somebody else,

THE COURT: I am inclined to think it is a good plan
at this time to discuss this matter, because, as I view this

proposed amendment, it is merely an interpretation of the
provisions of the stipulation, and decision under 1t. 1410,
don't change it any from what I understand the stipulation to

be, but your contention is it does change it materially.
MR, MCDONALD:- I can see readily it does, and the
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troukhle that is going to exist by reason of actual complication.

THE COQURT: fThat is the reason I suggest it would
be well to discuss it at this time.

( ARGULIENT) :

THE COURT: My interpretation of this decree is
that the 17th Class water users stand upon an equality so far
as thelr right to the use of water is concerned, and that no
one above would be required to turn any water down the streanm
beyond the reduction that is necessary to apply to all the
17th Class users, and if those below had more than those
above, those above would merely hold more from coming down
to offset and coapensate for the Inflow to the stream betveen

the two pointg.

MR, HATCH: But the inflow from the river to the
Spring Creek is a negligible quantity. We are treating the
Spring Ureek,from which they divert their water, as a branch
of the Provo River, and they are diverting water the same ag
though they diverted it directly from the river, but at a point
from which the people above could not divert it. I do not
care to take up the time of the court, but I do not think the

court understands.
THE COURT: I am sure I don't, Judge latche

MR, HATOH' Now, I will restate it, Ve will suppose
these people in Utah Valley were 20 sccond feet short of their
water. The people at and above the liidway dam were divert=
ing 20 second fest of water under their 17th Class right, not
gufficient to supply them in full their l?ih Clags right, and,
as I understand this, and as I understand lir, licDonald, they
would be required to turn their full 20 second feet to supply
this right, while the Charleston, Bage Brush and opring Ureek

Companies could still continue using the full 40 acre duty.

THE COURT: Where do you find that?
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MR, HATCH : It is not put so plainly as I have

put it.

THE COURT: Let me asgk lir. kcDonald a question.
Do you claim your 17th Class water right entitles you to

more water of that class than the same water right above the

dan?

MR, MCDONALD: No, but what I claim is this, that in
thig partiocular distriet there is water to supply the 17th

Class when there isn't any in the Wirst District.

TH}E COURT: How is that possible?

MR, MCDONALD:; Speaking from the way your honor
gpeaks 1t would be impossible, but the way it worked out there
when there is no water to be used from the surface in the

upper districtee

MR, HATCH: Mr. McDonald is right absolutely as he
states 1t, We dem the river off dry at the Midway upper dam,
and there isn't only sufficient to supply us with our awarded

rights in a class earlier than the 17th class.

THI} COURT: You are not required then to turn any

water down?

MR, HATCH: Not at that period, but if we had 20
second fect of 17th Class right, we would be required to turn

all that down until these people below were supplied.

THE COURT: No, not all, wouldn't the people below

have to give their pro rata?

MR, HATCH: If the decree unquestionably did pro
rate it with the Charleston, Sage Brush and all, we would have

no objection, but our provision is a provision that the 17th
Clase rights herein awarded 8pring Creek Ditch company, bage

Brush Lrripgation vompany .and Charleston Irrigation Company
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shall be taken at such times only and shall be limited to the
same pro rata volume &as 1l7th Class water is availabvle to and
is being distributed, as herein provided to the several users

above the Midway Upper dam.
THY COURT: Wouldn't that be manifestly unfair?

MR, HATGH: Why?

THE COURT: If there is no water in the stream
above the dam to supply your 17th Clags rights you cannot nave

them at all.

iR, HATCH: No.

THIl CQURT¢ Then, if there is water coming into the
stream go that the people below can get their 17th Class water
vl ght, what interest is it to you above there that they shall
be cut off and send down the water to somebody below when they
are entitled to uge it, merely when you haven't the water up

there?

MR, HATCH: I am not arguipg for the people above
the dam,

THI! COURT: I will change 1t then and say what intexr-

est have youwe

MR, HATCH: I am arguing for the people below the
dam in Utah Valley, my clients, but I was illustrating it,
these people could retain the 40 acre duty up there for the
entire season, and we below limited to our other duties. That

is ap I read thig, when they are all ghut off alike.

THIE COURT: You camnot shut them all alike, if the water

ia not above there.

MR, RAY: Your honor, Judge Hatch just adviges me I
had no interest representing people down here during the later

irrigation season becauge of the tight dam. Now, he is
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arguing he is interested in this vailey down here.

MR, MCDONALD: I want to call your honor's atiecn-
tion to a further provision of this decree, and bear in mind

this was threshed out for weeks.

THI COURT: My views are with you* I would rather

hear from the other side.

MR, MCDOWALD: I want to call your honor's attention
to one further provision in this finding, paragraph 160, I
cannot tell what the page is here-- page 89:

"When the quantity of water in said river and the
canals of the parties hereto, in the Tirst and Second
Digtricts of the Wasatch Divigion is insufficient to
supply the two districts above named with the full
amount of the waters denominated as the Seventeenth
Class and prior to June 25th of any year, the said
Tirst District shall have the right to its full
ancunt of gald Seventeenth Class before the said

Second Digtrict"
THI COURT ¢ You are in a different district?

MR ¢ MCDOINALD: Yes .

(ARTERNOON RECESS)

THIE COURT: At this time, gentlemen, for the informae
tion of all of us, if we are unable to finish tonight, when

shall we continue this matter?

MR, STORY:. Your honor, I have a case set in Filmore
Monday, so that it will he impossible for me to be heve, I
have no objection, however, to any of the proposed changes,
with the exception of those which have heen read by the Provo
Reservoir Conmpanye. Then I have a few, so far as we are

concerned.,
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MR. RAY: Mine will be very brief. I cannot be

here next week any time.

MR. MCDONALD: I suggest your honoxr coudd fix it
some time after next week. I will be tied up 21l this comins

&

week o

THE COURT: It appears to be impossible to finish
it tonight.

MR, BWVANS: I might suggest, if it is not taken care

of next week, I could not be here for considerable time.

MR, BOOTH: Judge Hanson will hold a session in

Vernal, that is, leave here on the 5th.

MR, HATCH: I can be here any time, so far es I

know,

THE COURT: Do you think it is possible to finich
tonight 1f we hold to say half past five?

MR, RAY: I don't want more than ten minutes “or
he clients I represent. We are willing to submit Objection

16, as far ag we are concerned.

MR, HATCH: We have a stipulation with these people,
and I think it is in the record-- I don't know=~ but we have
an egreement with them,in any event, signed by the Sage Brush,
as stated to me by .ir., Murdock, just in accordance with this
provision we have suggested, and I think that the provision is
the spirit and intent of the finding. There was one matter
that I did call the attention of the court to, that is, that
a 40 acre duty is not a necessary use from our standpeint, in
any season of the year except for the purposes of storage up
there, using it for reservoir bPurposes, and we have an applicae
tion here for 150 second fect of water, and we think thisg
40 acre duty should-not be continued indefinitely. It ought

to be restricted and limited as to all of those people by reason
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of its being not a necessary use during the entire geason,

and that the sterage purposes obtained after certain seasons
of the year is not available %o anybody below, and we feel
they should all be restricted to the same time and same point
of this pro rata of the 17th Class water, where it is diverted

above the head of the canyon.

THI COURT: I see no reason for doing that, I
cannot see any foundation for your argument, and if the
physical conditions are such that the users above the dam
cannot get the water why you should make that the reason the
others entitled to it below should be cut off; I see no

justification in it, that is, your statement here.

MR, HATCH*: The people above cannot get it, but the
people below can use it as long as we are supplied with our
150 gsecond feet under our application, and our 70 acre duty,

we haven't any cause to complaine.

THIE COURT: If you are not, you have no cause to

compladin.
MR, HATCH: We think so,.

THE COURT: I don't think so. This proposal may
go out, I do not think it should be put in.

MRe RAY: Is it understood then, your honor, the

Provo Regservoir Company amendments as allowed will be embodied

in the decree amended?

THE COURT: Yes.

-

MR, RAY: May I thén, on behalf of the designated
parties to this action, suggest just one further amendment to
the defree and to the findings. I have in my objections,
which are set forth in the files, raised the question solely
for the purpose of the record as to the Blue Uliff right, I
do not care to present tﬂat at this time, except to that effect,
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as I don't suppose yeur honor cares to hear argument on that.
THHE COURT: Noe

MR, RAY: The other amendment isg paragraph 127 of
the decree, I move it be amended to read as follows:

"It is further ordered, adjudged and decreed that

gald commissioner appointed by the court shall be appointe

ed by the court each year for a period of one year,
That the court shall give notice‘each year at least ten
days in advance hy publication in a newspaper published
in Utah County, and a newspaper published in Wasatch
County of the date upon which such appointment ghall be
made., At the time of such eppointment the galary of the
Comnissioner and the number and salary of his deputies
where practicable, shall be fixed.
sald Commissioner shall receive, until the further
order of the court a salary of Three Thousand Dollars
per annum, together with reasonable allowance for offlice
rent, stationery, postage, telephone peyvice, and actual
and necesgsary traveling expenges, payable in quarterly
installments by the Clerk of this Court from money
deposited with the clerk of this court by the parties
for that purpose."
The only thing I asgk there, your Honor,is notice be
glven not by service, but by publication in Wasatoh County

and here of the date, and his salary be fixed that time.

MR, HATCH: We object to that, if the court please.
We think the commissioner should be appointed and his term

fixed at once.

MR, RAY: We want him appointed at this hearing for

the coming season.

MR HATCH¢ That he should hold hig office until

such time as some one shall make application for the appointe-

DAVIS & CRAMER, SHORTHAND REPORTERS, WALKER BANK BLDG., SALT LAKE CITY




ment of another comissioner.

MR, RICHARDS: Provo Gity joins in the sugzestion

nade by Brother Ray. We have the sane objection on file,
THE COURT: Did you file a copy of your objection?
MR, RAY: Yes, your honor,

THE COURT: Now, I will hear from you, Judge hatch.
Mr, Ray, the last proposition is to insert at the end of parae-
graph 117 the suggestion with reference to the commissioner
being directed to proceed. The proposed substitution was
adopted of the plaintiff, with the understanding it was to
be taken care of by soﬁething of this kind, I think pro-

‘bably this would'be the proper time to include that.,

MR, RAY: May I make my suggestion why I propose the
other in here. There are a great many smsll users here, they
are distributed over a broad territory, the commissioner is
appointed for a year, your honor can readily understand a man
might not want th protest against a commissioner, or constantly
come to the court with complaints, if the court would fix a
definite day on which those things might oe met. A satise
factory commissioner would go on year after year, This is
not a protest against any present commissioner, it is ny
proposition on behalf of my clients to agk for the continuance
of Mr, Wentz. He 1s the man we want, and so lons as he isg
available, I think we will want him, but I think it ig & matter

of protection to everybody, a matter of deputies and salary.
MR, HATCH: I withdraw the objection interposed.

THE COURT: Then the proposed substitution or amend-

ment to Section 127 is adopted.
MR, BVANS: How about this year?

MR. RAY: Oh no, Mr., Wentz will be appointed for
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this year as far as we are concerned.

MR, BVAYNS: Won't we have to give notice to the

takers?

MR, RAY: Of course not. Mr, Wentz may be appointed

now for a .year.

THE COURT: Now, the ordev in which they are
indexed, first Provo Reservoir Company's suggestions, second,
Provo City. Provo Cilty comes next. I think I will take
them up in that order and see if we can digpose of them all
thig afternoon,

I do not think I made any order with reference to the
commissioner proceeding to determine the loss. That is 117,
I think unless there is some particular objection to it, I ;
will approve the suggestion made in the third paragraph o f
Mr. Ray's supgestion here, unless the language should be changed

501Me o

MR, RAY: To be ndded to the amendment as suggested
by Judge Hatch.,

THI COURT: To be added to that section as amended.
liRe HATCH ~ That the expense should be borne== -

THIE COURT: No, the matter of expense is eliminated,

That wmay be adopted.,

MR. RICHARDS: I wigh to sugpest to the court the
fact it appears here Judge Booth is one of the defendants in
this action, and I understand he has departed this life, I

was wondering whether provision had been made for substitution
and also whether or not there may not have been a similar

occurrence with some of the other defendants, whether there is

any provision made for checking up on that point.

MRo RAY¢ In that connection may I ask the name of




Ray & fawlins be entered as attorneys or associate counsel for
the names of the people appearing in our notice of intention
to move to modify the findings. There is a long list of

names there.

MR, RICHARDS® It seems to me that ought to be cared
for by someone who has knowledge, because there are pProbably
quite a few,

There is a clerical error, I take it on page 28 of the
findings, next: to the last line, "This is the first litigation
that has been made"; I take if that is not the word intended,

I don't know whether it should be "had".

The first suggestion by way of amendment we offer is to
the 56th paragraph where it sets out the divisiors and districts,
counties in which those districts are located, and the division
should be stated. Hor ingtance, Provo Divisiomlshall include
all that area below and including what is known and commonly
called the Wright Ranch. That is definite enough for people
who 1live near that ranch, but it seems to me we should state
the county in which the ranch is situated, same with the

‘district. Then the first district, where the Hailstone
Ranch is would show the same, and the Third District., I

of fer 'those as amendments.
THIZ COURT: Those amendments may be made.

MR, RICHARDS: Now, in Finding No., 58, Provo City
(a) from May 10th to June 20th, duty 57, on page 30, I thiak the
word "acres" should be inserted after the word "57", and I
think the word "acre" should be fdllowing the figures all

through the decree,

MR, BVANS: If we follow thet rule out it would

necessarily involve the re-writing.

MR, RICHARDH: No, the pen could be taken.  If

it means acres it should say acres.
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MR. BOOTH: Where it states in the beginning of tnat
subdivision there are 2,058.6 acres of farm land and states

duty of 36.12.

MR, RICHARDS: My notion is we oupht to use the
word "acres" there, and I think it should be as to each of
the others. I should like to have it so far as it afects

Provo City.

MR, BOQTH: If you are going to be particular you

should say 57 acres to a second foot.

iR, HATCH: The paragraph above covers it. I

think it is as clear and certain as it could be made.

MR. RICHARDS: Have you any objection to the adding

of the word "acres" after each of the five entries?

MR, HATCH: If I felt it would add anything to the
certainty of the paper I would not have, but I do not think

it adds anything, simply makes a lot o unnecessary work.

THI COURT: I will suggest this, if it is deemed
of sufficient importance to add the word "acres", the object
voan be accomplished by a third paragraph, one or two lines,
which gets forth where duty is referred to the figures represent
the number oi acres of water, rather than go through the decree

from beginning to end.

MR, RICHARDS: I have no further interest except

in the five items here.

THII COURT: I understand, but if 1t is changed in
one, 1t ghould be chanzed in all, “+hat night be inserted

at gome proper point, just an indication what the figures

after the word "duty" mean.,
MR, RICHARDS: That is satisfactory to use

THI? COURT: I take 1t .ir, VWents will redraft these,
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and you will take note putting in a paragraph of that kind.

MR, RICHARDS: The nexf one is substitution for a re-
dragt of subdivision "e"™ on page 30, to make definite and
come within the requirements of the decision, and this
substitute ig of fered:

"That said defendant Provo City has appropriated,
and has the right to collect by its pipe line and water-
works system as nowlocated and constructed in Provo
Canyon, Utah County, Utah, andils entitled to divert into
its sald waterworks system and to convey and use for
domestic and munlcipal purposes at Provo City and adja-
cent thereto all of the waters of South Guard Quarter
Spring, which arises in a ravine above the flume line
of the Utmh Power & Light Company, aﬁd below tiie ditch
known ag the Johnson Diteh, situated in the southwest
quarter of Section 33, in Township 5, South of Range 3
Bagt, of the BSalt Lake Base & lieridian, Also all of
the waters of all springs arising between tae county
road,'as now located and used, and the flume line of the
Utah Power & Light Company and down from the county high-
way bridge crossing sald river near the mouth of Bridal
Vell Talls to the west line of the northeast quarter
of HSeection 5 in Township 6, South of Range 3 East of the
Salt Lake Bage & Meridian; excepting therefrom, however,
all of the waters of lMaple or commonly called Yellow

Kacket 8Spring, meaguring about one-fourth of a second

foot."
THI COURT: Any objection to that?

MR, HATCH: VYey, your Honor, The stipulation pro-
vides as follows, copy of transcript page 4159, Volume 9:
THLE COURT: Gentlemen, have you something
to of fer at this time?
MR, BVAIT8: If the éou%t pleapge, after confers

ence between the plaintiff and defendant Provo
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City, the following agreément nhas been entered
intoﬁ' .

'It is stipuvlated by and between the plaintiff
and the defendant Provo City as follows:

FTirst, The court shall make and enter its
findings and decree awarding to Provo City
all the waters arising and flowing from the
springs in Provo Canyon claimed by the delendant
Provo City, and flowing into its pipe line and
waterworks system, except the waters of the
spring referred to as Maple or Yellow Jacket
spring, which was tuken into the Provo pipe
line and water system in the year 1914, or
thereabouts, and which has an approzximate flow
of one-fourth of a secogd foot,

Second., The court:shall find anddecree to
Provo City 16,5 second feet constant flow of
the waters of Provo River flowing in and through
the Yactory Race.

Third, The defendant, Provo City, withdraw
and walves 1ts ohjections to clagsification of
waters of Blue Cliff right in the proposed deci=
slon of the court!l"

Now, this goes much farther than the stipulation, and
would permit them, as we understand, to take all the waters
that are awarded to us which find their way into the Blue
Cliff Canal at a point bciow where they have diverted water,
and waters that they never have had in thelr pipe lines., It
is broader, embraces every spring down to a certain point, whgther
they have ever used 1t or not., We conceded all of those springs
that they had then in their pipe line, other than the one spring,
and the other springs go to make up our quantity of the waters
of the Blue Cliff, That is as L understand it, and paragraph

We", subdivision "e" of this paragraph, covers the stipulation
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in the case as we understand it, and the paragraph they pro-
pose to substitute Por "e" would be a violation, we we believe,
of the stipulation, 2and is not in accordance with the findings
of the court in the tentative decision. The decision fixes
the matter, the decigsion gives them a certain quantity of

water,

THE COURT: The decision did not incliude these matters,

they were stipulated afterwards.

MR, HATCH: These were stipulated afterwards, and
subdivision "e", as we take it, is in conformity with the

stipulation, and ought to remain,

MR, RICHARDS: May it please the court, this matter
wags threshed out, your honor will remember, at length, and if

you will permit me, I will read from the record, which will

bring us briefly to it. Ag Judge Hatch has read, I will
now follow from that., Mr., Jacob Bvans gtated the stipulation,
when he concluded I made this remark: "That is correct, your

Honor", then:

¥ jiRe As Cs HATCH: I understand that it goes
a little farther than that too, and you withe
draw the objcection that you may have ag to
the award made to the plaintiff as to the Blue
CLiff right?

R, O, O, RICHARDS: I don't know that is
rizht, that has not been suggested,

MR, A, C, HATCH: That was part of the discussion
I made Qhen I was in there, to withdraw your
objection in any=-
. MR, C, ¢, RICHARDS: Any objection we have
made, and all objections we have made, we withe
draw and walve.

MR, A, C, HATCH: And they are no longére-

MR, C., C, RICHARDS: And we do not expect to
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raise those objections or renew those objec-
tions. We use the word 'waiva® there for
that purpose to cover,

THE COURT: THat seems to be broad ehough.

MR, JACOB EVANS: I might suggest, if the
court please, that the two paragraphs of the
stipulation which were discussed-; 3

MR, A, C. HATCH: There is another natter,
Jusu a moment until I get through,

THIE COURT: Let me ask if I understand what
you mean, so that there will be no misunder-
standing about the stipulation. In the
second paragraph,'the court shall find and
decreec to Provo City 16.5 second feet constant
flow of the water of Provo River,'then you
say'flowing in and through the Factory Race!

MR, HVANS: That was intended, if the court
Please, to substitute the figures.

THIL COURT: I understand there is a substitu-
tion between the 13 and 16, but the flowing in
and through the Mactory Race may he construed
ag being limited to what is now flowing in the
Tactory Race, '

MR, C, C, RICHARDS: No, our idea was to be
river water, |

THIE COURT¢ I understand you to mean the flow
of 16,5 ig8 to be taken into the Factory Race,
MR, BVANS: In other words, 16.5 is substie
tuted for the figures 13,75,

THE COURT: 8o I undermtand it, this is not

. descriptive, it is merely defining where it is
to be taken.,

MR, BVANS: It is the power right water."

THI, COURT : I understand the objection is not what
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you refer to, but the objection is you have included some other

springse.

MR. RICHARDS: Are there any other springs? X

understand not, it is not intended to include any other,

MR, HATCH: Oh yes, theme are springs all along our
. Blue Cliff Canal that seep in and go to make up three or
four second feet of water, remainder of our fifty feet we take

from the Provo River.
/ IR, RICHARDS: Can you designate what they are?

MR, HATCH! No, because they are not named, drifts
and seeps and flows along the bank there into our canal, and
under your proposed amendment it woufd entitle you to take all

of them and will divert them into'your pipes

MR, RICHARDS: It is not our purpose to take any
of your springs, simply take the springs we have been taking

and use.that water,
MR. HATCH: The other fixes it definitely.

MR. RICHARDS: No, there isn't definiteness enough

there, 1t should be necessary for us to name those springs.

L

MR, HATCH: And you are limited then to a certain
quantity in your pipe line by further agreement entered into

here.

IR, RICHARDS: This is the last agreement we have.

Let me read the conclusion of it.

"MR, HATCH: There is another matter, they

also have an objection to our amending our
cbmplaint as we have set forth,. I understand
thal i1s algo=e

MR, Ty 3, RICHARDS: No, we have not made

any objection or expressed any opinion on
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at all, that matter don't come up, I understand,
until the next time.

THHE GOURT: I understand he merely asked
whether he would have an opportunity to be heard.

MR, BVANS: I want to say if they are going
to objéct to us amending our complaint so ag to
make it conform to the proof that has been offer-
ed, which was the purpose of that améndnent, or
if they are going to mke any objectiong or
retard us in broceeding with the trial of this
case, then it was not our understanding that
this stipulation which has Just heen read ¥s
to be of any binding force or effect upon us,

MR, RICHARDS: MR, Evans, we have not given
your amendment the slightest consideration.

You proposed it, and for ought we know it to
be entirely satisfactory. This wipes out
two of the four points of difference,

MR, HATCH: Not necessarily,

MR, BVANS: If it is not satisfactory, we want
it understood now,
| MR, RICHARDS: What other differences have
we with you?

IR, HATCH: There are technical objections
that mipght be raised to defeat our Blue Cliff
claim, and we’dq not at thia time propose to
be put into a pbnition whereby the parties
may teoke advantage of any technicality in'order
to attempt to defeat such claim as we have
éstablished by the proof.

THII COURT: Now, I understood they waived
all objecition fo your Blue CLiff claim, that is
the way I understood it.

MRe HATCH: And that, if the court pleuse,
might he asg set forth in our original complaint.
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We are now before the court Proposing to amend.

MR. RICHARDS: We are referring to the proposed
decision, that the change in his Proposed deci-
sion is to classify you as a primary instead
of secondary right. I used that term,and the
objection was made to that.

THE COURT: You withdraw that?

MR. RICHARDS: I withdraw it and waive it.
That is what we mean by this, and think we have
told it in plain language.

THE CCURT: It seems 50 to the court.

MR. BVANWS: Let it be understood then the
City, through their attorneys, or otherwise,
at the time the question comes before the court
ag to whethef or not we will be permitted to
amend our complaint is heard, object to it,
that amendment, that thié stipulation ag now
made and read into the record may be withdrawn,
In other words, we understood as far as we were
concerned all object}ons in this matter were
belng withdrawn, they would no further retard
ug.

THIS COURT: The court will not hear you upon
the application to withdraw this stipulation,
neither will I hear them upon any objection
to the Blue Cliff,

MR, RICHARDS: Let us be frank, This was
writtenland read and read by you, so that we all
knew before we come in what it meant., It is
not our purpowe to chanpge it.

" MR, WEDGWOOD: It is the spirit of the act and
intent,

fast and
MR, RICHARDS: We are not hear to play,looge

with our language."
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Now, it seems to ug perfect faith has been kept with these
people, and it wam agreed the water of those spripgs should
be awarded to Frovo City, and we are simply putting it in
such shépe it will be definite enough to answer the requirements

df the Supreme Court as to quantity.

THE COURT: The objection is you have included
“springs that are not in the stipulation. I don't know about

that.
MR, RICHARDS: I don't either.
A THE COURT: What springs, Judge Hatch, or Mr, Evang?

MR, HATCH: They are not named, The court has
| been by the Blue Cliff line of the canal and saw the condition
that exigts there,

THI COURT: I don't think you understand ne, what

springs do you contend were included i:a the ptipulation?

MR, HATCH : Bvery mpring they had then flowing in
their pipe line.

THI COURT: What were those?

MR, HATCIL: I don't know, but I do know there were

-

some springs that would be indluded within this Proposed

|~
/

amendment, they did not have flowing in their pipe line, and

that 18 my objection to it, and their amendment would give

to them those springs within the area, whether they were flowing

in the pipe line or whether they were not any time,

THIE COURI': That would be true of the findings ag

prepared, as far as they go, wouldn't it?

"MR, HATCH: I don't think po. It pays abl those waters

now flowings from springs into paid waterworks Bystem,

THIS COURT: And the springs and water to which the
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said defendant frovo City is entitled and mnore rarticularly
degcribed as follows: The spring known as the South Guard
Quarter Spring, which arises in a ravime above the flume line
of the Utah Power & Light Company and below the ditch known

ag the Johnson Diteh.,
IR, RICHARDS: I have no objectione-

IR, HVANS: If this deslgnates all the springs you
have taken into your pipe line, then why do you add some other

gprings?

MR, RICHARDS: We do not understand we have, I
have no objection to this going in, we except the Yellow
dacket Spring and any springs exdsing in the Blue Cliff canal.,
1f that 1g the hone of contentlon, any springs except what we

are already connected with,

IR, BVAUS: This stipulation was made with a view of
lindting the ety to the water they had taken in thedr pipe
line, We conceded a great deal at the time we made this
ptipulation, we gave them a great deal more water than the
court had awarded to them, by saying they might have the water
thken into theiypipe line. Mow they come back and want more
than what we conceded;‘

THE COURT: The difference between you is o question
of fact, T take it, as to what was oneing taken into the pive
line at that time. They are protepgting they do not want any
water at all except what was taken in at that time. That is
an iandefinite and vncertain designation, to say water taken in

at that time without some deseription.

v, HATCH $ We have no objection to the description

the court had.

THYE COURT: If it can be desipgnated, the springs

that were supplying that,
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MR, EVAIS: They say all water arising in the springs
between the county road and the flume line of the Power &

Light Company. They do not say the water they have taken in.
THE COURT: That is your presentation.,

MR, RICHARDS: I remember there was very serious
contest over fifty feet of water in the 3lue Cliff canal that

they were anxious to get out of the way, and we stipulated,

THE COURT: I understood so, there were concessions

on both gides.
)

MR, HATCH: We have no objedtion to their having all
they had in their pipe line at the time, and to their defining
What it 18, making it definite and specifig, but we do not
want the parfigﬁiér proposition laid down-- I underatand they
had exact surveys and measurements and plats of all of the
waters they have appropriated and diverted into their pipe
line.

MR, RICHARDS: We took days at that, and it culminated
in this stipulation. We were told not to waste time of the
court to prove title. If your honor wishes me, I can put

my hend on it in a few minutes, where 6ne of two of the gentle=~
;;ﬁ, I am not certain whether Judge liatch or General Wedgwood
or lir, Ray ingsisted we should not take time, and finally the
court said perhaps we wanted to make a record against the

other defendants not here consenting. I said that is exactly

‘what we want to do, so as to make the recoxd, and we run

through our proof hurriedly. Now, this iatter was absolutely
agreed, Now, I have no objection to excenting anything
that ralgses mkiseftan above and flows into the Blue CLiff

Canal, or rises in the Blue Cliff Canal,

THE COURT: 1Is that satisfactory to you, if there ig
excepted all gprings rising avove and flowing in or rising in

the canal?
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HR, HATCH: I think there can be no objectinn to it.

THE COURT: Then this will bhe adopted, if you will

80 amend it to make that plain.

MR. RICHARDS: That is all spring rising above the
Blue Cliff Canal which flow into the cenal, or springs arising

in the canal?
THE COURT: Yese.

MR, HATCH: Just a moment, if the court pPlease, it
seems I wholly misundergtood my clients here in regard to their
acquiescence in that matter, and if the court will rermit me

I will agk to withdraw it.,

THI COURT: You may withdraw vour consent. The

court adopts your subgtitution with that exception.

MR, RICHARDS: I just learned I made my statement a
little too broad. It seemg some of the gprings that we have
had conuected up all the time are above the canal, so that
the exception of all springs above would cut off some that
are a;reudy in, and were at the time connected up with our
system, but the exception could be made there of all that had

not been,

THE COURT: If you noticed the language of the court
ag to the exception, I think it would cover what you want, The
eRception was all those springs arising above and flowing into

the canal or those arising in the canal,

‘ Aua%’u
MR, RICHARDS: Of course, ourﬁpuﬁ%s would not be

flowing into the canal,

NR, BVANS: I take it you have taken no additional

aprings in pince thip stipulation was made?
MR, RIGHARDB: I understand nothing .,

MR, BVATS: And you don't intend to take any other
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additional springs in or develop the springs already taken in,
so that they shall flow a greater quantity of water. What

you intend is take the water you had at that time,

IR, RICHARDS: We intend to take the water flowing

from those sprinss,

MR, BVATS: Do you intend to deepen them?

THII COURT: The court is not interested in that,
Mr, Byvang, That is a matter you will have to determine when

it comes up.

MR, RICHARRS: Just a clerical suggestion, finding 92
subdivision "b", first line, page 49, after the words "Sego
Irrigation" the word "Company" ought to be added,

Our next objection, 156 ig covéred, the annual appointment
of a commissioner,

Now, at page 91 of the findings, 169, the assessment to
the power ugersg, in the opinion of the city, 1s disproportionate
to the amount that should he asgessed, I do not presume to
state what they shoul.d be, but the intimation is the amount
suggested is disproportionate to the amount and service rendered,
and they should be increaged,

Then the changes in the decree will be ag gstated in our

suggestions, and to comport with the amendments to the findings,

MR, HATCH: What did you suggest as to the findirngs

ag to payments, 1699

IR, RICHARDS : The suggestion is made at the instance
of nmy eclients, in the making of the assessment a larger sum
should be charged agihinst the power users than the figures

nemed, Just what it should be--

MR, HATCH ; You think Heber City Hills ought to be

charged more?

MR, RICHARDS : Yes, because of the service they are
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getting disproportionate as to the charge of the farmers.

MR, HATCH: _They'get no serviece  from the cormmissioner,
or any other person, except the distributing of waters for

irrisation purpose to the Wasatch Canal,

MR. RICHARDS: Isn't that service, isn't the super-

vigion of the commissioner on the whole river service?

MR, HATBH: This is not on the nriver, It ig six
miles from the river, and the water ig simply applied for
power purposes as 1t 1s used by the canal company, needs not
to be measured at any tilme by the comalssioner, And as o
Joseph R, Murdock, who doesn't use the water at all, and
has not for several years, and may never use it, he pays
seventy=-five cents a quarter, $1.50 a month, whatever it is,
il by IEKe) It may be some power users ought to be taxed

more .,

MR, RICHARDS: I do not suggest going into the deteils,
but call the court's attention to that, however, and leave it

with the court.

THE COURT: Without more information than I have, 1
would not be able to say whether it is proportionate or

digproportionate with the assessments made.

MR. 8TORY: I suppose it is based more or less on
the experience the commigsioner has had in the distribution
of the water, and this is assumed to be a falr proportionate

charge based on that experiences

MR, RICHARDS: Let me gugegest this then. Our suge-
gestion 1s inadequete, and I refer your honor to the commissioner
as the best evidence what is being done between the different
users, and leave it there, In other words, I am willing to
leave our ohjection to the court and let the court inquire of
the commigeloner, and take such action ag the court deems

proper,
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THE COURT: Are you willine to do that?

MR, S8TORY: I don'tknow, your honor. I have no
objection to the court getting all the information he can, but
to say I am going to consent in advance-- this is what we have

been objecting te all along, we think it is high.

IR HATCH: These figures were fixed, we think,

before the commigsioner had the experience he now hags. I think

the suggestion of Brother Richards is proper.

THE COURT: If satisfactory, I will consult with the
comnigsioner, and get what information E can from hin, and nake
the adjustment accordingly; that ig according to my judgment,
after getting the facts fram him. I have no idea what
" proportion this represents, nor how it compares with the other

large users of water.
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