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MR, A, C, HATCH: I now offer on behalf of Juige
King and the plaintiff here MXxhibit 194, which is a stipulation.
I will read it into the record as well as flle it if the
court will permit, The title of the cause, It is herebv
stlpulated and agreed by and between the plaintiff cnd the
defendant Wilford D, Wright and J, W, Allen, that a descree
be mede and entered in sald cause contalning the following
terms, to-wit, that the defendant Wilflord I, Wrlght ig the
ovner of twenty-=five acreg of land referred to anddeszribed
in his answer on file hereln, and the defenant J, W, Allen
lgs the owner of five acres of lund referred to In his answer
op file herein, That upon the gald land of said J, W, Allen
a spring or eprings known as the MeAfee gprings rise, That
gald springs flow in a general southwesterly direstion, and
in a channel whish sonnests with the frove river, ‘nat at
a point approximately twenty rods from the head of sald springs
and wpon the sald lands of sedld J, W, Allen, & dam was
congtructed many yeurg ago by the predecegscors 1ln intereast
of said J, W, Allen and sald Wiltlord D, Wright, and by means
of sald dam the waters of seld springs rising above sald
dam were divertec from the sald chanrel and used for the
lrrigetion of sald five acres of land now owned hy saild
J, W, Allen, and sald twenty-five acres owned by gald Wilford
I, Wright, That of the five acreg now owned by wald J, W, Allen
three acres were and are lrrigeted by flooding the water over
the gurface and two asres by sublrrigetion, That sald lands
s0 owned by sailid J, W, Allen and sald Wilford D, Wrlght
for more thar forty years last pagt have heen lrrigated
curing the drrigetion season of each and ewvéry year from the
guld spring and from water taken therefrom at the dam aforesald,
That @11 of the water flowing to said dam was diverted during
the drrigation season by sald defendants and thelr predecescors
in interest, and has been uwged for more than forty years last

pest upopr sald five acre tract of lend and sald twenty-five
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acre tract of land, and to the extent and in the‘manner above
provided. That said lands were rocky and gravelly, and
reduire irrigating for the purpose of arowing crops thereon,
That said defendants, J, W, Allen and Wilford D. Wright are
entitled to maintain a tight dam at the place aforesaia
during the irrigation season of each and every year, and to
divert all the waters flowing to sald dem from sald MeAfee
springs above the sald dam, and to use the same upon said
parcels of land above referred to and in the marner referred
to, and that in addition to sald right said J, W, Allen is
entitled to pump from sald springs above sald dem sufficlent
thereof for cdomestic, cullnary and stoak watering purposes

to be used at his home, yard and corrals, situated about thirty
rods easterly from seld spring, the sume to be used for such
burpose during the entire year, That the lrripation season
shall extend from the first day of May to and ineludling the
16th day of Uctober of each and every year, That during the
non irripgation season all of the waters of sald spring except
#x such as 1o required by sald J, W, Allen for culinary pur-
roses end stoek watering purposes aforesald, shall be pere
mitted to run down the channel of sald springs and into said
Provo river, That during the irrigation season defendant J, W,
Allen shall be entitled to the use of all of said spring
above the said dam for a period of two days and nights, and
the deferndant Wilford D, Wright shall be entitled to the

use of all of such springs at sald dam for a perliod of ten
deys and nights, that is to say, as to the use as between
seld Allen and said Wright, sald Allen ia entitled dring the
irrlgetion season to 21l of such springs at the dam one~gixth
of the time, and said Wright 1s entitled to all of suzh
springs at the dam for five~sixths of the time, less such
quantity as may be required by sald Allen for domegtic,
evlinary and stock watering purposes to be used at his home,

corral and sheds, situated at the place herein referred to.
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The water used for irrigation as above stated shall be appur-
tenant to¢ the thirty acres of land herein referred to,
Signed Joseph R, Murdock, President Provo Reservoir Company,
Albert I, Booth, one of the attorneys for Provo Reservolr
Company, W, D. Wright, J. W, Allen, Williem H, King, attorney
for Pioneer Irrigation Company, T, W, Allen, J, H, Murdock,
Samuel lMcAfee, Arthur I, Allen and J, WV, Allen, We offer 194,

THE COURT: It may be received,

MR, A.0U, HATCH: We offer 195, which 1s8 a stipulation
between the plaintiff and the defendant Ploneer Irrigation (o
bany, & corporation, T. W, Allen, John H, Murdock, Samuel
McAfee, Arthur P, Allen and J, W. Allen, It 1s hereby
stipulated and agreed by end between the plaintiff and
defendants Ploneer Irrigation Compan, & corporation, T, W,
Allen, John H, Mur dock, Samuel MeAfee, Arthur P, Allen
ancd J, W, Allen that a decree may be made and entered in sald
cause containing the following terms, end providing as follows:
That the Ploneer Irrigation Company and ite stockholders sre
the owners of the lands referred to and deseribed in the
answer of sald cefendant agegregating 4566 acres, Thot saild
lands are irrigated by means of dams and canalg end from water
taken from Provo River through sald canal, That seld dams
and canals were constructed more than thirty years wgo by
the predecessors in interest of gsald Ploneer Irrilgation Company
and ite stockholders, and said defendant corporation and its
stoekholders and their predecessors in interest for more than
fifty years last past have used during the irrigetion season
of each and every year sufficient of the waters of said river
for the irrigation of ﬁaid lands., That sald defendant
J, W, Allen is the owﬂer of 62 acres of land dessribed and
referred to irn defendant's answer herein and he and his
predecescors in interest for more than fifty years lust past
have used of the waters of Provo river by meansg of a dam and

diteh known as the Murdock-Allen diteh, which cornects with
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Provo river sufficient of the waters of said rivér for the
irrigetion during the irrigation season of each and every year
of said fifty-two acres, That said John H, Murdock is the
owner of twelve acres of land referred to in his answer on
file herein, That he and his predegessors in interest for
more than fifty years lsst past have used of the waters of
Provo river by means of a dam and saild Murdosk-Allen ditch
sufficient thereof for the irrigation of said land during

the irrigation season of each year. That Bamuel McAfee is
the owner of thirty-nine acres of land referred to in hig
answer on file herein, and Arthur P, Allen is the owner of
twenty acres of land referred to in his anawer on flle herew
ing, That T, W, Allen is the owner of forty-gix acres of
land referred to in his answer hereln, and J, W, Allen is the
owner of severnty-five acres of land referred to in his answer
on file herein, That sald four parcels of land are irrigeted
through what is known as the Allen-MaAfee diteh, that more
than fifty years ago the predecessors in interest of sald

J, W, Allen, Samuel McAfee, Hrthur P, Allen and J, W, Allen
appropriatecd of the unappropriated waters of Provo river
sufficlent thereof for the lrrigation of said parcels of

land, and durirng the lrrigation seuson of each and every

year since then said defendants and theilr predecessors in
interest have appropriated through said.ditch sufficient

of the waters of said river for the lrrigation of sald

tracts of land., That all of mald lands herein referred to
require irrigation for the productiorn of orops, That the
predecessors iln iIntcrest of defendants more than fifty years
ago approprliated of the unappropriated waters of Prove river
sufficient for the irrigation og said lands, and by the

means of sald ditch and dams connected therewith defendants end
sald predecessors in interest have, during the irrigation
season of each and every year since sald appropriation diverted

sufficlent of the water from sald river for the irrigation off
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said lands, That the irrigation season as applied to said
lands commences April 15th, and termirates October 15th of
each and every year, That the duty of water for sailid lands
herein referred to is aone cubic foot of water per second for
sixty acres of land., That the waters to shich the defendants,
including the stockholders of said Pioneer Irrigation Company,
are entitled, shall be measured and distributed to each of them
and to sald stockholders at the lands of sald defendants, and
sald stockholders, and in order that such measurement and
distribution shall be falrly and properly made, said defendants
shall keep sald ditehes in a reasonably good condition of
repalr. Dated Januwary 24, 191%, O, X, Joseph R, Murdock,
President Rrovo Reservoir Company, Albert L, Booth, one of
the attorneys for Provo Resdrvolr Company, William H, King,
attorney for defendant Ploneer Irrigation Cempany, T. W. Allen
John H, Murdock, Samuel McAfee, Arthur P, Allen, J, W, Allen,
We offer this,

THE COURT: It may be recelved,

MR,A, C, HATCH: Judge King left the city last night,

and handed those to me and asked me to present them,
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MR. THOMAS: Now in behalf of the water users ine--

MR. A, C. HATCH: Mr, Barrett is herc now, if the
court please,

MR, THONMAS: Let me finish with this presentation,

I wish to offer in behalf of the waters usees of Summit county
& tabulation showing forty-eight entries, being a part of

the stipulation made and entered into at Heber, and referred
to in the Heber stipulation, a copy of whizh has already

been served upon the other side,

MR, A, C, HATCH: If the court please, we have not
&9 yet accepted that as a part of the stipulation, not having
had an opportunity or time to cheeck it up since it was presented
to us, It was handed to us since the begilrning oi this session
of the court, and I believe it to be correct, but until we
check 1t up with the orlginal, or until it is testified tow=

MR, THOMAS: Well, it has been testificd to, all these
ltems were covered by the testimony entered at the last session
of court held in the court houge, That was in December,

MR, A, C, HATCH: Now, Mr, Thomas, did you make this
tebulation yourself from the testimony?

MR, THOMAS: I did not, but I gave the testimony from
this tabulation, This wes tabulated priof to that time,
not in this particular arrangement, but the arrangement of
which-« I have a copy from whish this was taken, so that the
evidence does cover these particular items and the particular
classes herein given, and in the amounts of water claimed and
the number of acres irrigated, That weas testified to by
Byran Mitehell, Thomas and Atkinson and James Prescott in
December last,

THE COURT: This may be received subject to your
right to strike from it any item you fird is not in aczordence
with the evidence giwver, or that you are not willing to
goncede,

(Bxhibit 196)
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THOMAS: May it plea=e the court, at the luot

hearing when Mr., Soule, my associate in the Summit county matter

presented testimony as to the Washingtor Irrigation Company

he promised to have here the proper certificates firom the office

of the State Engineer,

He has advised me he has not heen

sble to get them, and I shall ask leave to file the certifia

cates of appropriation for the Washibgton Irrigation Company

for applications 2812 and 2813,

That with the testimony

that is in will complete the entire evidence,

THE
MR,
thiat 18 as to
T HIT
Mr, MeDonald,

MR,
HONOR U oL
at,

THE

MR,

THE

COURT: TFor the Washington Irrigation Company®

THOMAS: For the Vashington Irrigation Company,

the reservolr rights, your Honor,

COURT: Have you something else we can take up,
have you anything?

the
MeDONALD: I have nothing but / gtipulation, your

that 1s digsposed of we carnot tell where we are

COURT: Mr, Huffaker®

HUFFAXER: I am dn the same fix,your Honor,

COURT: Then, if that stipulution is agreed to,

you have no ewidence?

MR,

TR

MeIONALD: I have two or three little ltems,

COURT: You had better put them on now, hecause

if that stipulation is agreed to, there will be no further

time for evidence,

Of course, if it is not agreed to the

gourt will have to take the evidence that otherwise will Dbe

obviated by the gtipulation, but if you have some evidence that

will accompany the stipulation, you had better put it on now,

MR, MoDOITALD:

We can put it on, but if the stipule=

tion is not agreed to, it will be of no effent.

MR,

A, C, HATCH: Mr, Wentz is testifying in the

other court, and saild he could not present that matter until

four o'clock.
MR,

an exhibit,

RAY: No objection to it golrg in the record as
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MR, A, C, HATCH: Mr, Cluff Probably would want to

question him,
| THE COURT: Do you wish to?

MR, CLUBF: What 1s that?

MR, A, C., HATGH: You understand Mr, Wentz is
preparing a tabulation of the water actually used by the
Provo Presced Brick Company.

THE COURT: From his report,

MR, A, C, HATCH: That can be introduced in evidence?

MR, CLUBER: Oh, yes,

MR, A, C, HATCH: fThen it ocan be introduced by con-
sent of all parties when prepared, partisularly with the consent
of Mr, Cluff, who represents the Prove Pressed Briok Company .

MR, CLUFK: I should went to cross examine him a
little bit on 1t probably,

THE COURT: If there is nothing else the court will
not remain until four o'clock, 1f there is nothing else except
that matter,

MR, JACOB WVANS: If the court please, the stipulation
that was entdéred into by the Wasateh people is avparently not
slgned by more than probebly one-third or one-half of the
attorneys of record in this case, and I think there has been
some misunderstanding concerning 1t, and that if the court

could see its way clear to adjourn the hearing to a day certain
some day next week, in all probability in the meantime whatever
disagreement there is between us, which I rather think is more
apparent than real, we may be able to get together on it, It
is manifest that ewven though the stipulation is binding upon
the persons who have aiready signed it, there are a great many
‘persorns who have not signed it.

THE COURT: My recollection with reference to that
is that there were, I don't know., There may have been a few
that were not present at the time the stipulation was entered

inte in open court, The signing of the stipulation does not
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amount to anything, is not necessary so far as timse peirsons
premsent and agreed to it as it was read into the record in
open court, That would be my view of it, I merely make
that suggestion so that you may congult the record and see
who were present at the time, It 1s those people who are
bound, not merely those who have sigpned this paper,

MR, MCDONALD: I will say in connection with that
I have the same understanding and under the suggestion of Nr,
Evans I have not tried to get anybody only the attorneys who
were not here,

THE COURT: That may he examined, and I wlll be glad
to come bhack for a day at some time that is convenient, so you
may have this matter straightened out and know what the record
is.

MR, JACOB HVANS: I again cell your attentior to the
provigion in the stipulation which was read by Judge Ha#ck
the other day, Section 338, It 18 understood that the parties
to this stipulation are all of the parties diverting water
from the Provo river at and above the Midway Upper dam and
this stipulation 1g not intended to affect any water right
below said dam, Now, the question is i1f they agreed to that,
all the partles down here, all the parties to the proceeding
agreed to 1t, and 1t ile binding upon any of the parties except
thie parties above,

THE COURT: Certainly 1l take it there is no guestion
gbout that, If this stipulation is as I understand it mere
fect parties have said it does not affect anyone cdown here
would merely bhe a statement that would be nugatory, I take 1t,
beceuse 1t would be apparent 1t would not have any effect
and would not have any effect -- the anguage is such it would
have no effect unless you would say and admit that the avarding
of water, establishing of rights to use water above that
point ¢id not affect these people down here at all, 1f il

established those rights up there, I menely suggest this view
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of it so that you may govern yourself in regard to it., If
1t estavlishes those rights and the people fown here are nrot
affected by the establishing of those rights, of course, that
1s all right, but if they are, if they <laim any intenest,
this stipulation of course, fixes their rights as well as
those above, and your statement there it does not would not
have any effect, becauge it would merely mean this is a
stipulation entered into mnd don't mean anything by it.
That is about what the language interpreted would be, I take

it the court would rnot put that construction on it because
thet would destroy the stipulation as a stipulation at all,
and the court would put any other construction that was
reagsonable upon it rather than one which would destroy its force
entlrely,

MR, JACOB BEVAUS8: I gstated here the other day so far
ag I was concerned, this stipulatiorn was presented to me to
be signed by Mr, McDonald with this stetement that the stipula-
tion was prepared by one of the attorneys for the plaintiff,
and that 1t was prepared and understood and agreed to all
along the line by the plaintiff's attorneys.

MR, RAY: Will you permit a suggestior?

MR, JACOE LBVANB, Yes,

MR, RAY: That mat.er has been gone over, and it
®ems to me quite improper when we are trying to stipulate a
matter to attempt to get the court to assist us in stipulating.

MR, JACOE EVANS: I think that is true,

MR, RAY: It has been suggested by the court, and
I think yourself, we find what the record on this is, and 1f
there are differences that can be adjusted, then we hope we
will edjust them, and 1f they camnot be adjusted , and anybody
denies the binding force of the atipulation that is a matter
upon which we are all entitled to he heard, and ought to have
some notice of intentlon to deny, and I suggest this, we ought
not to be consumming time until we have exhaunsted our recources

" . 1 - .
: : regpect,
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MR, A. C, HATCH: I didn't understand, in fact I
didn't hear what the court said with regard to the stipulation.
I was giving all the attention I could, but I would like to
have the reporter read what the court said with regard to it
so that I may fully understand it.

THE COURT: Very well, the reporter may read it,

(Remarks read)

MR, A. O, HATCH: If the court would permit me just
a word iln regard to that,

THE COURT: Certainly, anything to be gained by it,.

MR, A, C, HATCH: Of course, we sontend that it means
Just what it says, and we have made probably twenty stipulations
here as between ourselves and certain other parties, and we
do not pretend that those stipulations are bindirg upon anytody
but the parties whose rights are fixed as between themselves
by those stipulations, For instance, this morring we filed one
fixing the rights as between the plaintiff and the Pioneer
Diteh Company, and se¥eral other parties. The stipulation was
read in open court and is now a part of the record. It does
not, as I understand it, bind anybody except the parties who
have gtipulated, Probably nobody else questioned the right
of the Allens and Pioneer Diteh Company to the use of water
aswe have stipulated they may use it as against us. Now, I
was present at the taking of the stipulatior in the record,
and I think I suggested that it be read into the record,
because of the time that it would be necessary to typewrite it
and sign 1t and present it; the time when 1t was agreed upon
section by section, as between the parties wio were stipulating
as to their rights, iﬁ would be finished, and there would be
no necessity for any signing,and that plan was adopted, ‘/hen
it was finally closed there was one paragraph I never did
at any time understand that it fixed any right as agalnst the
users of weter in Utah county, or below the liidway Upper dam,

MR, RAY: Judge Hatch, would you object to a question
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there?

MR, A, C., HATCH: No,

MR, RAYY  With the consent off the court, it seems
to me, Judge, you are arguing a matter upon which every counsel
here would like to be heard at length when it is an lessuwe, and
other counsel for plaintiff has suggested between now and
next sitting of the court we could likely arrange this sao
that the questior of this stipulation will no lornger be an
issue, and it seems to me it ought not to be the subject of
argunent in advance of such a conference.

MR, THOMAS: I fully agree with lMr, Ray in that
attitude,

MR, A, C, HATCH: The court has vittually passed
upbn this stipulation, as I understand it, end I think that
we should state our position in reletion to it at this time.
The Wasateh county users, as I understand, none of them who
take water below the Midway dam ever have construed this as
fixing the right of the ugers above as agalngt their rights,

MR, MCDONALD: Judge=-~

MR A, C, HATCH; Perdon me just a moment, T will
make my statement clear, There is an arbitrary line there dravn
by which the users across that dam have a ten acre duty, and
the users Dbelow that line are fixed under gtipulations already
filed in the court at a sixty acre duty }egardless of the
flow of water in the river, and regardless of the so-called
reservolr conditions up there, and at least three weeks ago
I suggested to Brother Thomas that he put on testimony as to
hig clients in Summit county, so as to have something upon
wizh the court might base a decree ag to their ripht as against
the users below the Midway Upper dam, and I am sure that had
I understood it to mean that it fixed the water rights of
those people ag against the plaintiff, we would have protested
1t at the time,

THE COURT: Now, 1e¢ there any other evidence to be

introduced?
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February 20, 1917,

MR, RAY: May it please your Honor, in order to get
thé matter before counsel and court in pursuance of the arrange-
ment made at the last session of the court here, counsel for
the respective parties to this action met here on the 10th
inst, with Mr, Davis and took up the stipulation which had been
a source of some controversy,and amended it, At the time we
keft most of the counsel had agsgented to the provisions of the
stipulation, and my understanding was finally any obje:tioné
to the stipulation as then framed, they would be zcommunicated
to Judge Thurman, as the Chairman of the meeting, and we would
be notified of any proposed amendments desired. A8 representim
the Yrovo Bench Canal Company and the Timpanogas Irrigation
Company of this county, I have examined the stipulation and
am ready, 1f 1t is satisfactory to the other people, to have
it made a part of the record of this court,

MR, A, C, HATCH: It i1s satisfactory to us.

MR, THOMAS: My asgoclate, Mr, Soule, representing
the SBummit county users, was presgent, and advises me that the
matter is entirely satisfactory to him, It ls also satisface
tory to Provo City and to L, I, Donnan,

MR, WAHLQUISBT: If the court please, it lg entirely
gatisfactory to the Sunrise Irrigation Company, the Midway

Irrigation Company and other 2llents that I represent,

MR, WILLIS: If the court please, as I understand it,
Section 43 provided for, shoulid have provided for all parties
as Sectlion &3 dld, As I read the stlipulation I will say first
in regard to the beeQ Light & Power plant, 1t ls satlsfactory,
but as I read section 33 in connection with other sections,

I cannot help but wview It in the light that it gives to the
users above the Mldway upper dam the right to take all of

the waters of Provo river, regardless of the rights of thoge
below the Midway upper dam, and as I represent clients there,
who are among the very earliest to approprlate water from
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Provo river, eveun to the time of the settlement of the Heber
Valley, I don't think that it would be right to give to those
ahove the Midway upper dam, and even to the Provoe Reservoilr
Company, as it is set forth in here, a seventy acre duty,
before those who are prior appropriators below the Midway
upper dam have any rights to the river, Ve are perfectly
willing to accept any proposition that will give to ug the
rights or the waters of Pyrove river that have come to us in
the last eight or ten years below the Midway upper dam, but
gahould they be privileged to put in a tight dam, cement dam,
laid on bed rogk, it would matertially shut off the people and
the ugers velow the Midway upper dam, and we think no decree
ghould be entered that would in any way allow that to be,

as to the wuters above the Midway wpper dam, and uge of them
except putting in of a tlighter dam than they have heretofore,
would be perfeatly satisfactory to uws, They can put in a
dirt dam, sueh dams as they have been dolng for the last eight
or ten years, and we would be perfectly satisfied with it,
but we could not accept any provision-- and 1t seems to me

33 gives them the right over prior appropriators, including
the Proveo Regservoir Company, to a seventy acre duty, regardless
of their priorities in appropriation, and if counsel could
agree that that might be taken care of in someway, glving to
tnem the use of the waters of Proveo river above the Midway
upper dam as hag been by practlse for the last eight or ten
years, that would be perfeectly satistactory,

IR, THOMAS:; Do you withhold your assent to the
stlipulation?

MR, WILLIS: I would unless we zsould agree to aome
provision that would not allow them to put iIn tight cement
dams, and whut off the water,

MR, A, O, HATCL; Provo Reservoir will agree they have
gush use ags they have had in the last elght or ten years,

THI COURT; Judge Hateh, do you think that lapguage
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would be definite enough?

MR, RAY: Ywenty years from now it wouldn't mean any=
thing.

THE COURT: Does it mean anything now., It doesn't
mean anything to the court, because I don't know what their
use hasgs been last seven or elght years,

MR, THOMAS: Of course the users below could not
consent to any indefiniteness of that character.

MR, WAHLQUIST: If the court please, Mr, Willis

leaving hefore we got to that sdetion, this clause was put
in with the understanding He had assented to the fourth
line of the stipulation as proven at the trial,

MR, WILLIS: That I think was put in there to take
cagse of the rights I represent in the Heber Light & Power
Company, and that ls satlsfactory. I will say this your
Honor, I had not seen this stipulation in any manner, shape
or form at any time except in this way, Judge Thurman sent
to Salt Lake to me what he sald was a copy of a gtipulation,
except with a few changes affecting the Timpanogas Irrigation
Company. That is the only stipuluation that I saw., I don't
think that counsel should agk that any provision be decreed
to the upper users, that would take away from the lower users
who ware prilor appropriators of water that that they have been
veing,

THE COURT: Does this do that?

MR, WILLIS: I read section 3% that way,

MR, RAY: I had not so read it your Honor. If I had I
should not have oonsénted Bol i,

MR, THURMAN: Let me ask a question, how mush do your
2lients zlaim that youe-

MR, WILLIB: Thelr rights have been stipulated hereto=
fore, and they have had in the lust ten years, Mi dway
upper dem apnd also Midway dam, put in suczh a dirt dam as they
were able to put in, we don't objeet to that; sufficient water
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has gone under thuat to satisfy all we would need, that we are
entitled to, even though it does not exceed a sixty acre
duty, but to put in a tighter dam ard shut off--

MR, THURMAN: I was thinking it might be reached this
way, They have rights there acknowledged hy stipulation, to
say that 1s the dam should be so improved or changed o
tlghtened as the cage might be, as to depriwve them of that
right, then take the right above the dam,

MR, RAY: Just what 1s the location of your right
ipn the canyon

MR, WILLIS: I repregent the most of the lands from
the Midway upper dam down to the Wright rench, There are some
few interests I do not, may be half a dozen interests, but
aslde from that I represent some three thousand acres from
the lMidway upper dam down to the Wright raneh, and among them
are some of the earliest approprilators in Vasateh county.

This stipvlation says that this shall apply to this stipulation,
and does not say anything wlith regard to the other stipulation,
It has been heretofore stipulated between the users below the
Midway upper dam, and I think some provision should be made
that the users below the Midway upper dam should have the
rights they have had Lln the last eight or ten years., If there
le no water comes from below those dams as the natural reason
of dammlng the river off as heretofore; then we are willing

to take our chances on that, but Lf there 1s any water

comes we want 1t,

MR, THOMAS: Permit an Iinterruption, how much water
have you had that ls, coming under the dam?

IR, WILLISY We have had a sixty acre duty in the lowew

M, THOMAS: How mueh water?

MR, WILLILS: I could not tell you trat besause I
mever figured it up Lln second feet, but enough to serve
gome three thousand acres of land on a gilxty asre duty.

MR, RAY: In the low water?
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MR, WILLIS: Yes,

THE COURT: Did you mean seeped throuzh the dam?

MR, WILLIS: Underneath, it goes through the rock
bottom underneath,

MR, RAY: Mr, Willls, what proportion of that water
seeps under the dam, and what 13 lateral seepage?

MR, WILLIS: That I could not answer, Mr. Ray, I
think Ir, Wentz 1f he was here zould do L, I cannot,

MR, THURMAN: I don't see this interfers with your
rights,

MR, WILLIS: 1If it does not I have no objeection, but
1f it does I would not like to be estopped from clailming
a right, such as we have used in case of put ting in cement
dams,

MR, THURMAN: All parties below the Ml dway upper
dam in this stilipulation, are entitled to water according
to what the court may find, and you have stipulated your
rights among yourselves there,

MR, WILLIS: If the court shall so hold that will
be satisfactory, but it is ambiguous to me,

MR, THURMAIT: This proviso 1t seems to me is meant
to protect everybody below the Midway upper dam, provided
between April 15th and May 15th of any year 1Lt becomes nec-
egsary to supply the partiles to this astion wging water
(reading). That would seem to cover a morth in there, and
you are protezted just the smme as everybody else below,

MR, WILLIS: If you g0 interpret that and the record
snovis that will be ﬂuﬂiafuctury, for we so understand it.

MR, THOMAS: Te there any doubt in yvour mind this
paragraph does not reach every party to the gtipulation
equal Ly ?

M, WILLISB: Yes, Well not that paragraph alone,
but other paragraphe ln sonnectlor with that I think does do

it, If it 18 understood 1t does take sare of them according
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to their rights, why that is all we aslk, and if éounsel
concgde it and the record shows it, we are satisfied
with};our Hopor,

MR, WAHLQUIST: That 1s the plain language of the
provision,

MR WILLIS I don't so nead 1t,

MR, A, O, HATCH: We concéde il

THE COURT: You concede that le what 1t meang?

MR. A, C, HATCH: Yes sir,

MR, WILLIS: That ls satigfactory then,

THII COURT: Was the deeree in this case of the
Wasatsh Irrigatiow Company againgt Hdward I, Pulton offered in
evildence? 4 ‘

MR, THOMAS: Yes, your Hopor, I préﬂented that,

MR, MCDOIALD: Your Hornor please, there was one
paragraph we put inte the stipuiutioa at the time with thé
understanding I should reach certaln pearties and report to
Judge Thurman hefore this gitting, but I su@gc%tea to one
member who was lere pregsonally at the time to take the
matter up and then let me know so that I could report to Judge
Thurman end have the matter settled, if possible, before
the court convened this morning, but they did not report
to me until this morning, and, 1f your Honor could glve us
a few minutes , It 18 a paragraph we ant to reaeh amongy
ourselves that we did not settle last meeting.

MR, RAY: Whizh parasraph?

MR, MCDOMNALD:; 34, I could call atlention to what
these people suggest and what Mr, chfz recommends that the
baragraph be amended so ag toread as follows: I will read
the whole paragraph, "It is further stipulated and provided
that the Sage Brugh Irrlgation Company, Spring dreck Liteh
Irrlgation Company and Charleston Irrigation Company, through
its upper canal shall not be entitled to more than orne scaond
foot of water for'e-- strike out sixty and put in the word

fifty 1s the way I have 1t amended; that 1s, I am suguesting
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these acres from July 5th to August 10th of each‘year, and
the sixty acre futy from August 10th until September 15th
of each year, if there: is no objeection ta that.

MR, THURMAN: Let me ask a question, That gives

to your company there a lower duty tharn any company in the

valley,
MR, MCDONALD: I don't know as to that, It seems
they irrigate some grailn, I talked the matter over with

Mr, Yentz, and they have a great deal of trouble to get
it irrigated and cannot do 1t with less than this quantity of
water,

MR, THURMAI; Without more informatiorn than we have
I think we cannot agree to that, we cannot see any reasorn why,
without some showing there suould he that distinetion made
in favor of these companies,

MR, MODOWALD: Only information I can give you is
Mr, Wentz, You can talk it over with him,

MR, TIURMAN: Isn't it a fact also you have a better
duty, a lower duty, by reason of your situation with reference
to the situation there later in the season thar any of the
othar companies?

MR, MCDONALD: I uvnderstand that maey be true with
the increagse of seepage from above, but that is a thing they
want to take care of 1ln the stipulation,

MR, RAY: Judge Thurman, will you permit a suggestion,
'his water 1s most of it seepage water which comes in from
Spring creek, Deniels Creck and Late creek, and not a pabt
of the original river water, Now, what I am trying to arrive
at 18 whether or not it would become a part of the general
suppl& of that valley and if it is, my thought upon that
propogition is that 1f there were added to the sugestior of
Mr., MeDonald the further provision that that duty should ortaln
if it were the same duty beinzg drawn by the other users in the

rolley., Then 1t would not hurt anybody,
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MR, A, O, EVANS: It wouldn't do any gsod, el thew,
MR, RAY: “his would be the fact, Mr, Hvans, under
thé provision after May 15th, they may go down to a duty of
40, but they may be up to a duty of 70, Would the other users
in the valley object when they are on & dutv of sevent&?
Won't that reduce them to eighty by giving to sir, Mchnald's
olient a duty of f£ifty?

THE COURT: The court will take a short recess,
¥
(RECESS)

MR, RAY: 8o far as I have been able to interview
or hear expressions from the other parties in the e&se we are
all willing to be bound as ﬁmong ourselves by this stipulation
except lr, MeDonald, who thinks as to this partioular interest
there ghould bé gome little advantage given on account of the
conditionslwhich they olalm exist, and I speak now for myself
and for as many as I have apoken to that we are willing,
if it can be done to accept it, and as to that particular inten
est, if your Honor wants to hear proof, it might not take long
to do 1t, and let your Honor find the fast whether it is a
. proper duty or not,
THE COURT: With reference to_uny clalm that 18 not
included in the gtipulation the court will have to thke the
evidence, of course,

MR, RAY: Does your Homor see any diffileculty to the
rest of us subseeribing to this stipulation, and permitting
the interests of lir, MeDhonald, who asks for a different duty,
than the stipulated duty, and my 2lients are not intereated in
1t particularly, finding from that.

THENCOURTRE IS gee noN ot suilivy,

MR, THURMAY: T don't think there is any., T think
we can do thie, we can agree and let Mr, Davis make resord of

the fact, we can agree in open court as to the rest of 1t that
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we will be bound and the court may find on that fact, ard we
wlll be bound by that finding as men are generally bound in
court,

THRE COURT: Are all the partles to this action
represented here so that they all will be bound except Mr .
MeDonald?

'MR. THURMAN: I have not seen Judge Booth,

THE COURYT: VYes, he 1s here,

MR, RAY:; I will gay as to the interests represented
by myself and the firm of Rawlins,Ray and Rawlinsg, we are
gatisfied with the stipulation and subsecribe to it, and ask
that our consent to the stipulation be entered in open court,

MR, JOHIT B, BOOTH: I make a ailmilar statement in
behalf of all parties I repregent except John D, Dixon,

e requests especially I should not congent to it for hilm,
but for all the others I consent to 1t,

MR, THURMAN: You made that exception the other
day .

MR OIS OO TS 'S ST A ol

MR, A, O, HATCH; He has not made his proof, has he?

MR, JOHIT 1t, BOOTH: Yes, ,

MR, THURMAIT: On behalf of the Timpanogas Irrigation
Company and Extension Company, defendants that I represent,
we songent to the stilpulation and subseribe to 1t, and are
willing that the gourt may find as to the o

MR, A, O, HATCH: The plalntiff accepts and subseribes
to it,

MR, MCDOWALD: I will say, your Honor please, I will
copnsent and accept of the stipulatlon for all parties which
I represent hoth ln Utah and Wasateh countles except the
Bapge Frush Irrvigatlon and Spring Creek Diteh Lyrigation Company,
That will eliminate everything in that valley up there exzcept
thnig one gquestion,

MR, THOMAS: On behalf of Prove City we ascept the
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terms of the stipulation., On behalf of L, L. Donnan I a2cept
the terms of the stipulation, on behalf of the South Kamaa
Irrigation Company and Washington Irrigation Company and
various users ipn Summlt county represented by myself and
agsoclate Mr, Soule, we accept the terms of the stipulation,

MR, ROBINSQ:: If the court please, om behalf of
the Upper Bast Unior Canal Company and John W, Hoover, we consent
to the stipulation and subseribve to Lit,

MR, CHABE: On behalf of all the 2lients I represent
I accept 4t and subserihe to 1t,

MR, WILLIS: Om behalf of all the eclients that I
represent I accept the stipulation with the admisaion made
this morning congldered in connection with it.

MR, WAHLQUIST: On behalf of the Sunrise Lfrrigation
Company, I accept the stlpulation, On behalf of Jake Bates
I accept the stipulation, on behalf of the Midway Irrigation
Company, both ag to 1ts upper capnad and ite interest in the
Island dlteh, I accept the terms of the stilipulation and on
behalf of partles that 1 represent using waters helow the
Midway upper dam, without namlng them, I acz2ept the terms
of the stipulation,

MR, THURMAY: Is there a duplisation of some kind
of the Sunrise?

MR, WAHLQUIST: (There is in the stipulation as
written, there is a duplication of 144 hours, but + presumed
at the time of the argument I would call the court's attentlon
to that fact, There 1sg a duplication there,

MR, THURMAI: You consent that may be corrected?

MR, WAHLQUIST: In paragraph 11 I think that maf
be stricken out, because it is taken care of in paragraph 385 .
I will way I wrote Mr, Davis and czalled his attention to that
immedlately when I got home from the meeting on the 10th, but
he had written 1t before he got my letter, Paragrph 9 may

be amended by striking out subdivision D to avoid duplization,
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and further, if this is the proper time Mr, Willis represents
an interest of six acres that is includec in +he total a2
of 3585 acres controlled by the Midway Irrigatior Company.
That is what you want me to call attentior to?

MR, WILLIS: Yes,

MR, WAHLQUIST: As named ir the stipulation?

MR, WILLIS: At the former hearing in this 2ourt the
questior arose whether the six asres of the Johr Kunmer estate
was lucluded within the stipulated thirty five hurdred aares
to the Midway Irrigation system, and Mr, Wahlquist representing

the llidway Irrigation Company concedes it is irsluced it i«

MR, THOMAS: At a late hour last night Mr, Soule
advised me he had not yet received the date from the ofiiase
of the State Engineer whizh we agrecd to have hergrelative
to the formal proof of the appropriztior of the waters of
the Washington Irrigation Company on the Big 1k rssecrvoir,
That was agreed to, I ask we have lsave to file that when
we rvecelve it, Will there be any cbjectior to t.at?

MR, A, C, HATCH: Mr, Thomas, do you represert the
interests Mr, Corfmanr did in the Knight Wooler Mills?

MR, THONMAS: No, I have been asked to aupear in
argument for them, but those interecsts are now represerted
by Messrs, Cheney, Jensen & Holman,

MR, RAY: Yheir consent does not a.pear here 1is
what I was calling attention to to Judge Hatch, amd they are
claiming important rights,

MR, THOMAS:; I am going to take the resporsibility
then, may it please the court, and if my authority will rot

be supported, I will immediately notify all purties thereto,

but with thisg preliminary stuetement or “enalf of Cheney, Jensen

& Holman who are now representing the ri fils formerly represent

oy Mr, Corfman lr thelr behnalf and with this statement I

seecept the xxzm terms of this stipulatiorn and subscrite for




them, I am very certain they will acecept the terhs.

MR, RAY: I am too, I have talked to them about R

MR, THURMAXN: Mr., Réy, do you represent the Timpanogas
Canal Company ?

MR, RAY: I do, and included them,

MRS IO o BOCITHES S e Gliwii dls nob SEIREL L ek
he le engaged in the other court,

MR, THURMAN: There 1s a little matter of tabulation
relating to the Frovo Pres«ed Brisk Company that was to be
put in.,

THE COURT: Mr, Robinson, I think has gome matter
take a f'ew minutes,

MR, ROBINBON: Yes, a few minrutes, Just ag to the
plaintiff in rebuttal of some of the evidense put in,

Uk, THOMAS: Before taking that up, it ocours to me
Major Youngz was representing some mortgaged Interests here, I
will take 1t upon myself to sce him and have a formal acecentance
of the stipulation and have 1t filed,

MR, RAY: Huffaker,

MR, THOMAS: Yes, MWMr, Stewart I understood from
Mr, Soule was here last week and agreed to thoge terms,

MR, RAY: Yes, he did, I rode up with him,

MR, THOMAS: For the purpose of record, genthemen,
we aan enter My, Stewart's aceeptance to.this, I am doing this
upon the statcment of my associate, Mr, Soule,

MR, A, J, EVAIIS: He was here and stated thate

MR, A, L, BOOTH:; How about Mr, Story?

MR, RAY: T can sey fox iz, Story, whdm I heve
represented in every way & couple times that he stated to me
that the stipulation was satisfactory to him,

MR, CHASH HATCH: Judge Shields was present at the
meeting and egreed at that time to the terme of the stipulation,

Mi, THOMAS: Mr, Story has steted in substance to me

No 2 3 Y0 (3 R PRI, ¥ 2N . " R e e d
thie game thiy 5 Mr, RU,J L )l i ttes Biths
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MR, WAHLQUIST: If the court please, béefore izking
up anytkhing else in thig first line of the first paragraph
we find the words that as to priority of rignt the findings

and decree ir the Fulton case chall govern, The reason of

vniting in the words fi
=

.

naing anc decree 1n the Fultor case,
the firdirgs of tle court was that the Sunrise Irrigatiov

Company had certalr rights but throuzgh ar oversight of the party

drawing the decree they were not named in the decree, Now,
the decree is in evidence, but that does not show their right,
ard I will ask, unless ccounsel present will stipulate here,

that they are entitled to the four second feet for two hundred
end forty acre duty, I weculd ask later to supplement tie proof
by flling a certified copy of that portior of the findings

in the case so that the court may kave eviderncze to base the
finéirgs in this case,

MR, THURMAN; Is there arything out of the wey
in moving the court find elther the findings or decree?

MR, WATLQUIST: Car we agree it was in the firdimgs
without filirg a certified copy?

MR, TEURMAIX; It 1s my recollectior it is in there,

MR, WAHLQUIST: Yes, but they are not offered in
evidence,

THE COURT: I think they had better be offered in
evidence,

MR, WAHLQUIST: If I may have that right,

MR, RAY: Msy I ask the rnature of the evidence to
be introduced?

T}&430URT: .Mr, Hatch suggested Mr, Shields was here,
ilr, Shields telephored me a few days later and said the
parties had agreed to the stipulation at Provo or the 10th,
but he would rot sign it, ¥ow, I take 1t what he meant was
he would not agree to it, so I doubt whether ws can consider

Mr, Shiecldsew

MR, A, C, HATCFE:; He has put in his proof,
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MR, CHASE HATCH: I was simply stating the under-
standing L got from talking to him after the meeting,
| TH COURT: He didn't glwve any reasorn, he wag in
Pork City and called me up from there and talked a moment,
MR, TEHEURMAN: If his evidence 1s in, of zourse the
zourt can find on that,
THE COURT: Now, some questior was asked as to the
nature of the evidence,
MR, ROBINSQIT; It ls just some rehuttal evidence

a8 to Mr, Tanner's tegtimony,

(&}
(o2

ndition of the Upper Hast Unilon
canal on certain dates, That ls the only evidence we have,
We think 1t does not involve anyone but the plalntiff,

mHE COURT: Mr, McDonald, when do you desire to
introduce your evidence on the lgasuwe relatlve to the Sage
Brush and thig other canal company?

MR, MCDONALD: I have coﬁsulted shie parties interested,
and they say they could not be prepared under fifteen or twenty
days.

THZ COURT: Is the ewvidence sueh in 1ts nature as to
require the attendance of all the other parties, Mr., Ray and
Mr. Stewart?

MR, MCDONALD: I think there ls nobody interested
except the plalintiffl,

MR, RAY: That 18 my understancing.

THE COURTs 1 will fiix a time thepr that will suit
the convenlence of the plaintiff and Mr, MzDonald, without
reference to the other parties Iln the case, I wlll hear your
evidencze now, Mr, “obinson, 4f you are ready with 1t, and
we car determine hefore we leave,

R, MCDOVALD: I will suggest thlg for the inflormation
of the court and those pregsent, that we shall of fer some testl-
mony as to the loge of the water of the Provo Regervoir
Company hefore 1t reaches the Wasatch dem, and I have asked a

number of times relative ta offering suggections te the court
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by way of stipulation as to the distribution and water cummissione
er, and division of the county inteo districets and so on,

| because there is a difference as to the necessity for a
commissioner, his service, time and so on, and unless we can
agree opn that, we shall offer some evidence along that
line relative to the regulation and distribution of the water.

THE COURT: Porties will take notice of the suggestion

of Iir, MeDonald, Now, Mr, Robingon, Lf you have your evidence

avallable, we will hear it,
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MR. RAY: May it please your Honor, if. there is nothing
before the court, I make this suggestion, that the reporter
who forwarded copies of the stipulation to whizh we have bveen
making reference to the various attorneys, teke the original
of that copy if he hasgs it, and transecribe it inte his record
as en exnibit as the stipulation irn this case with the change
noted as to striking out of paragraph D of Section 9,

MR, WAEBLQUIST: And you offer it?

MR, RAY: Yes, 1t ds not an exhilbit, it ls a stipulae
tion,

THE COURT: Is there gsome part stricken out?

MR, THOMAS: BSubdivision D of paragreph 9, |

THE COURT: Then that 1s practically all that we have
to do except to fix a day on which Mr, MeDonald will introduce
his evidence, and day for the arguments in this case,

MR, MCDOFALD: If your Honor please, since offering
the suggestior this morning, I have been goilng over this matter
with the parties Interested and it seems in view of the fact
they entered into the stipulation last summer, and the
arrangement that was made, they made no soll tests, they made
no preparation along that line, and, of course, the ground at
this time 1ls frozen, so that that would be difficult, and
we might be somewhat handlcapped 1f we should proceed to take
testimony without first preparing some soll tests, We therefore
suggest the cause be continued until Augugt for the taking
of testimony as between the plaintiff and the Sage Brush
and Spring Creek Irrigatiorn Companies, That would glwve us
an opportunity to make some soll tests and experiments by
way of astual irri@ation.

MR, A, J, BVANS: No frogt now urder the snow, ig there?

THE COURT:; It will be wefore August, I dislike to
continue the matter until August, because this evidence ought
to be taken before the argument 19 had, I was going to
sygpest, Mr, MeDonald, that unless this evidence is of sufficient

importance so that the parties would like sometime after it
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is ir to prepare argument in reference to it, I will fim the
same time, or a couple days before the argument, and let you
infroduce your evidence first, and proceed with the argument
right after that, Next month in April certainly you will

be able to make soil tests, becamse the frost will be out

of the gréund surely,

MR, THURMAN: Let me say in this connection so that
it might not be objecter to later, inasmuch as there will be
a little evidence taken because of the absence of Nr, Cluff,
we have a tabulation relative to the Pressed Briak Company that
Ve cannot put in, He might waent to ask a question or two
about it, We want to reserve the 100l g

THE COURT: You may of'fer that at the same time Mr,
MecDonald offers his evivence,

MR, A, L, BOOTH: I was godlng to say in relation to
the soll, I don't know how it is in Wasatch County, but in
my lot here in the coldest weather I had ocsasion to dlg under
the snow, and tliere is no frost, This morning I did the same
tlilng, and there is no frost,

IR, MCDONALD: Our water pipes three feet under the
ground up there have been freezilng on us.

MR, A, C, HATCH: If the court please, the frost
willbe out of the ground in April, and we should not prolong it
longer than tvhat),

MR, MCDONALD: 'The circumstahces here are somewhat
peculiar, There is & glven plat of territory, and certain
stream of water goes dInto it for lrrigation burpoees, but none
basces out of it except‘percolution. There is no surface
channel that carries ary water from this territory that is
lrrigated from these gprings, and our burpose in offering e
suggestion as to the time was that we might have Mr, Wentz and
other competent Persons rem actually apply, or see the water
pppliec to the land, and then see that it is rot wasted, ard tewt
it out, whieh seems to me the vest kind of evidence in a cage
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of this character, and for that reason I offer the suggcestion
that the matter should go over until it could be tried out in
the presence of Mr., Wentz, who is an officer of this SR LR ()8
any other person we might selewt as an englneer,

MR, WILLIS: May it please the court, unless these
barties show here they have been misled in some manner to
thelr detriment, I do not think this trial should drag along
to give them an opportunity to make teste, They hu#e been
two or three years, Now, if they have been misled in any
way, led to believe, in other words, they might have a
certain kind of stipulated duty, and there has been some one
going back on that, and they thereby have allowed the time to
pags by to make demonstrations and experiments, then it would
be a different thing, but there are many of ws that are
interested in having this matter settled, and now to give these
pqrties, on a bare statement they want until next Lugust,
or some other time to make soil tests, and to apply the water
and see what thelr benefiecial needs axne, v liss ot nil gt o
the balance of the litigants in this cagse, That 1s my
view of it, and I think i1t ought not to be unless there is
such a showing that they have heen misled, and thereby were
precluded from making what they should have made in the time
that this case has heen standing,

THE COURT: Gentlemen, I will hear supggestions
when you want to argue thisg cage, and possilbly after hearing
those sugpestions we may determine when ls the best time to
take the evidence,

MR, THOUAS: Not vefore the first of April,

MR, THURMAN: I would prefer notearlier than that,

THE COURT: Aside from the experiment of applying
water to the land, you can make all these tests before the
middle of April?

MR, MCDONALD: I think so,

THE COURT: Boil will be ir condition to make your
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sell tests?

MR, MCDONALD: I think so,

THE COURT: Howlong will it take you to introduce the
evidence that you expect to introduce, how many days would you
want?

MR, MCDONALD: It should not také more than two days
I don't think,

MR, A, I, BOOTH:; You mean altogether, or jﬁst YOouUre=
self, or including the cross examination?

MR, MACDONALD: Just outselves;

MR, THURMAN: ‘Yhat seems like reopening the case,

Of zourse, 1t 1s not closeqd,

MR, A, C, HATCH: After three years.

THE COURT: I don't understand this ig¢ altogether
new, I am not dlsposed to grant the request for this matter
to go over into the late summer, I am inslined to thimk the
parties interested require this should be decided if we POS 9l -
bly can decide 1t, for thils year's ilrrigation seagon, I will
fix the time for the argument any time in April that lg
satlisfactory to the parties, I want to accommodate as many
of the counsel as I can, and I think that will enable you to
make your soil tests,

MR, MCDONAID: I thivk we can.uske out soil tests,
Of course, your Honor understands we entered into the stipulae=
tion in August that we thought settled tidis cagse, We were
content with 1t, but the others were not,

THE COURT: I will make it the middle of April,
1f that will be satisfactory to the parties,

MR, Ay €, HATOIL: Mr, MeDonald, were you clients
satisfled with that Aupust stipulation?

MR, MCDOMALD: Yes,

MR, A, C, HATCH: We are satlefied with 1t,

IR, MODDOVALDS No, you folks have added to it,

MR, A, C, HATCH: Ag far as you were concerned,
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MR, THURMAN: We cannot have the argument vcfore the
evidence is in,

MR, THOMAS: Our experience has been instead of
gtipulation more time will be saved to have the court
fix a time for hearing.

MR, WILLIS: We may be able to gstipulate hefore
that time,

THE COURT: Yes,

MR, RAY: I would like to suggest the regular
Federal Grand Jury ds the second Monday in April,

THE COURT: Would you rather, MMr, Mebonald, for the
court to come down the week hefore and hear vour evidence?

MR, MADOITALD: Yes,

THE COURT: Then I will take that matter up on the
12th, that is Thursday, end glve the parties the rest of that
week to finish up thie evidence, and thiy adjournment then may
Pe until the l2th of April, at which time put ln such evidence
as you have and the argument set for the 16th, and, I desire
to suggest to the counsel when you present your argunent 1t
will be a great ald to the court 1f you will present in
writing just a brief summary so the court may have after the
argument lg over all what you contend the evidence entitles
your cliénts to,

MR, WILLI&: Would that include stipulations?

THE COURT: Yes,

| MR, WILLIS: ‘There are so many iInterests here that
I take 1t the counsel should present what they are entitled
to under the gstipuletion,

THE COURT: It is going to be conslderable work to
find all y6ur gtipulations unless you refer to them in same
way, HBach attorney ought to indicate to the court what he

contends thelr c¢lients are entitled to,

12100 NOON, RECESH TO 10:00 A,M,,APRIL 12,1617,
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MR, HUFFAKER: If the court please, I servednotice
of a motion to be heard this morning, At this time I shall ask
“hat be continued until the Midway Lrrigetion Company is
ready to put on testimony, because I may rot want to urge it,
MR. A, C, HATCH: It is the motion by Midway Irriga-
tion Company allowing them to repudiate the stipulation entered
here on the 20th on its part, Mr, Wahlquist representing
the Midway Irrigation Company, |
MR, HUFFAKER: Thet 1s the one I have in mind,
THE COURT:; What ds there to be presented this

morning?

DAVIS &8 CRAMER, SHORTHAND REPORTERS WALKER BAMK BRI PR GAt T i Ave mive




3600-1

MR, THURMAI The court desires from us a written
statement filecd I understend of the facts we rely upon and
propose argument to, I am not so sure about that. We cannot
walt until the time set for arguments before hearing this
arl dence,

MR, STORY: I misunderstood the court if that was
what he desired, What I understood was you did notldesire
the argument of the case in writing, but a statement of the
amount of water each party claimed,

THE COURT: That would be disclosed by your pleading.
Of course, you must make your claim ir the pleading. I wished
a statement from each party what they claim tlie evidence
entitled them to idn this case.

MR, STORY: And argument on the evidence,

THE COURT: I want some reference to the evidence
which you contend supports your claim to a judgment so that
I may have with me in my investigation the ald of your
contention with reference to what the court ought to find,
and why the court ought to find it. What the evidence in
your jucgment justifies the court in findlng in your favor,

I think that is the way I stated it before.

MR, STORY: I think 4t will take four or five days
anyway, your Honor, to get all the information or all the
records of those dates,

THE COURT: Can you heve that by Friday of next week?

MR,BTORY: I think as far as we can get it, before
then,

T HIE OOURT:,IThen we milght adjourn te take that
testimony on ¥Friday of next week, and at that time we can
determine when the argument can be had, I will come here at
that time, Now, that disposes of that matter, There are
gome other matters, I take 1t, evicdence was to be introduced on
today.

MR, MCDONALD: Your Horor please, we have two or three
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items relative to distribution and regulation of water relative
te Wasatch canal, to seele their rights, and probably will

be some evidence as to the Spring sreek and Sage Brush, and

I would like to have the record show at this time Mr, W. W.

Ray 1s associated counsel,

MR, RAY: For the Spring Creek, Sage Brush and
Upper Charleston,

MR, JACOB EVANS: Just a moment, before you go into
that matter, where will this testimony be taken next Friday,
here or Salt Lake?

THE COURT: I had expected to come here to take it,

MR, JACQB BVANS: Mr, Story suggested taking it in
Salt Lake City,

MR, $ORY: It will be more convenient for us to have
it there, but I do not wish you to put yourselves out for
my convenience,

MR, THURMAN: We will try and determine during the
noon hour whether it will be heard here or Salt Lake,

MR, RAY: The vigor of counsel has made us iIinclined
to consult with them relative to the rights involved with the
Sage Brush, Upper Charleston and Spring Creek, During the
logt hearing I talked with Mr, Murdock several times about
it, and I thought might result in some change, If we could
takk with lMr, Murdock end his counsel for a few minutes now,
it might be more convenient 1f the court would adjourn until
one, but I merely suggest that to counsel,

THE COURT: Ape there any other matters aside from
the matter you refer to to be taken care of?

MR, MCDONALb: Yes, Your llopor, we are prepared to
take evidence relative to the ltems I suggestlon, That dg, as
to the distribution of water and reguletion of water and water
commisgaioner,

THE COURT: How long will that take?

MR, MCDONALD:s Oh, an hour, probably,
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THE COURT: And is that the only mattér to we taken

up today?
- MR, MCDONALD: Outside of the Sage Brush and Spring

Ureek,

THE COURT: What I was asking for was to know whether
it was best to adjourn to one o'clock, as suggested by
Mr, Ray., Then we will have plenty of time this afternoon to
tkke this testimony, Now, 4f there is rothing else that
can be taken up, with profit, the court will adjourn until
one o'clock,

MR, A, C, HATCH: Ve have had some two weeks to takk
this matter over, and have not been able to accomplish anything.

MR, RAY: We are willing to proceed then, but we
have talked to Mr, Murdoeck,

MR, A, C, HATBH: Anything Mr, Murdoek agrees to do
ls satisfactory to me,

ME, RAY: It was at Mr. Murdock's sugaestion I made
that,

MR, A, C, HATCH: Then I will withdraw any objection,

THE COURT: The court will take a recess to one
o'clock,

11:00 A,M,, RECESS TO 1300 P, M,
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MR, RAY: The plaintiff company and the Sage Brush
Irrigation Company, the Spring Creek Diteh Irrigation Company,
and the Charleston Irrigation Company have had some differences
ag to the provisiong of Section 34 of the Stipulation heretofore
entered into in this court, 'They have adjusted thogse differences
and reframed Section 34 to express thelr present stipulation up-
on thet, The stipulatlon is not signed, but I desire to
present to the clerk a copy of the stipulation and congsider

it read in open court and stipulated in open court, thedr
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counsel being present.

MR, A, G, HATCH: It being a matter, I understand
thét affects only the plaintiff and the several companies
defendant mentioned by Mr., Ray, and dees not in any manner
affest the original stipulation filed hereirn as to any oather
parties,

MR, RAY: Not at all,

MR, A, C. HATCH:; And with that understanding we
agree that it may be admitted as the settlement of the matter
as between ourselves, That then will conelude everything
ag between=.

MR, RAY: That includegs everything on that, There
is a matter which Mr, McDonald mentioned as to losses in
trangit in the transfer of waters of the plairtliff company in
Wasatelh county,

MR, A, ¢, HATCH: Has Mr, McDonald anything to offler
on that?

MR, RAY? I understand 80,

MR, MCDONALD: Yes, we have some evidence,

TR0 COURT: The matter of the Opring Creele Ditch
Irrigation Company and Charlegston and so forth, has been
g tipulated by stipulation, so that yoﬁ may prbceed with the
matters you have,

MR, HUFFAKHER: If the court please, Jjust a moment,
I take it all parties to the former gstipulation agre. to that
one also, evern these that were not parties to i1t,

THE COURT: Agree to what?

MR, HUFFAKER: To the former stipulation,

MR, RAY: Oh yes, we now subsgecribe for the three
other companies to the original stipulation ag modified by
section %4,

MR, JACOE BVANS: As I uncerstand it, this stipulation
has been signed and entered into by all the partics.

MR, RAY: That 1s the understanding,
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That the following amendments were duvly made to the said stipulation;

Paragraph 9, amended by striking out subdivision D, to avoid duplication.

Parsgraph 9, subdivision A, amended to % read as follows' 'The Btewart
Company ;

Ranch ' r« sixteen and two-thirds second feet for the irrigation of one

thousand acres of lande

(And copy stipulation on page B600-5)
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The following is a true and correct copy of the amendment
to Section 34 of the Wasatcoh county stipulation last above
referned TOR

"In the District Court of Utah County,Utah,
Provo Reservolr Co,, Plaintiff,
VS,
Brovo City, et al, Defendants,
STIPULATION, i eSS s

Section 34 of said stipulation shall be amended to read
ag follows:

It 1s further stipulated and provided that the Sage
Brush Irrigation Company and the Spring Creek Ditech Irrigation
Company shall rot bLe entitled to more than one second foot of
vater for each fifty acres of land frow July Hth to September
16th of each year, sald waters to be measured at the measuring
welr of geld companies! canals now located west of the Rio
Grande Western depot at Heber City, Utah; and that the
Charleston Irrigation, Company through its upper canal, shall be
entitled to & duty of one wecond foot of water for sixty acres
of land meagured at the lands from July 5th to September 1bHth
of each year, and

Provided further, that said three companlies, to-wit,
Spring Creek Ditech Company, Suge Brush Irrigation Company
and Charleston Irrigatlon vompany, through its upper canal,

shall have sald futles at all times when availlable as againgt
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capacity of our canal,

THE COURT: Very well,

MR, MCDONALD: I mean the Wasatch Irrilgation
Company, Wasatch North Field and Charleston Upper Irrlgation
Company are one ilnstitution in reference to the distribution

of water,
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JOHN H, CLEGG, called by the defendant Wasatch

Irrigation Company, being first duly sworn, testifies as

follows:

DIRECT BEXAMINATION by Mr, MeDonald,
Are you an offizer of the Wasateh Irrigatlion Company?
Yes six,
What offilze do you hold?
I am president of the company,
Acquainted with the Wasateh Irrlgation Company sanal?
Yes gilr,
You may etate whether or not the Wasateh Irrlgation Company
or the North Fleld Irrigatlion Company and the Charleston
Irrigation Company divert water at the same point?
Yes sir, they do, . |
And you may state the capacity of the canal where this water
is dlverted?
Of the three or the Wasatoh?
Sir®?
0f the three canals?
‘nere 13 only one point of diversion, ig there not?
Yes, as they come from the river, |
At that polnt what 1s the capacity?
Oh, 1t 1e a great big glough of river, Where we dlvide
it 1s maybe three hundred second feet possibly,

What is the capacity after you dilivide?
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Well, the capacity of the North Field, I guess, the wa,

it i1s usually, may hold one hundred fifty or more feet,

The Wasateh?

The Wasatceh to its full capacity would hold about one hundred
and twenty second feet,

Now, relative to the Wasatch canal, how long have you been
acquainted with 1t%

Oh, for ever since the first water was run in the canal,

How long ago is that?

I belleve it was about 76, 18476,
Has it been used continuously ever slnce?
Yes aix,

How much water each season do you use in the Wagateh?

I could not tell from that time to this,

Can you glve approximately the amount?
No, we use about, for the last twenty years posalbly, over a
hundred sezond feet,

During what period of the year?

WVell, 1t would be, it would depend on the geason, we have used
it as long as ltwas Iin the river,to get there, We put a tight
dam across and taken outew

MR, A, C, HATCH: I cannot understand the purpose

of this, We have wtipulated so far as the parties before
the court are concerned as to the righta of all the parties
diverting water at or above the Wasateh dam, Mldway Upper
dam, | It seems to me 1t is simply nutting matters into

the record here uselessly,

MR, MCDONALD: No, there are parties to this action
who have never consen{ed to the stipulatlion, a good many of
them, who are not even represented by counsel, and have
never congented,

MR, A, C, HATCH: Have they ever appeared in this
case?

MR, MCDOMALD:; I think not,

MR, A, ¢, HATCH: They should have been served wilth
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summons and defaulted, if they have not appeared by sounsel,
MR, MCDONALD: Some may have and some may not,

MR, A, C, HATCH: Do you know of any who have not?
We will default them now,

MR, MCDONALD; kXnow of some that were served, I
was going to suggest one, I have forgotten his name on the
river bottom, There are some who have mot been served, who
are interested in the water, Of course, they would not be
bound,

THE COURT: I was wondering, Mr, MeDonalde-

MR, A, O, HATCHP We went carefully through the
record and defauvlted every person who wag served with summons
and nhed not appeared by counsel in the case,

THH COURT: I was wondering what parties you had
reference to,that were not bound by the atipulatlion, If there
are any that are not bound, we ought to knrow it.

MR, MCDONALD: Probably that ds right, your Honor,
I don't know of any who huve not been defaulted,

THE COURT: Those that were defaulted, of course,
are out of the case,

MR, MCDOITALD: With that understanding we will not
put in the wvilidence,

MR, HURFPAKER: Under that view we would all have to

put in proof,
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MR, HUI'WAKER: I suppose I ought to withdraw that
motion of mine so as to clear the whole thing. —

THE COURT: You may withdraw it.

MR, HUFFAKER: I ask permission to withdraw the
motion to set aside the stipulation as far as the llidway
Irrigation Company is concerned,

THI COURT: You may do so,

MR, RAY: I desire to move now that pending the fur-
ther hearing in this case the order made lagt year as to Mr.
Wentg for commissioner continue, Mr, Wentz 1s serving
rather tentatively now,

THE COURT: An order may he entered similar to the
one made last year with reference to Mr. Wentz acting as
commissioner,until the final decision of the case unless there
ls some protest made to that, U vherer digy Il Heam it

MR, A, C, HATCH: Will it requlre a formal order
prepared and £iled?

THE COURT: I think it should be, Those matters are
always the subject of misunderstanding unless there ls some
order.

MR, HUFFAKHER: Now, if the court please adjourning
to the 20th to hear the argument?

THE COURT: No, the adjournment to the 20th
l1s to hear the evidence that may be introduced when lr,

Story furnighes the deta he was asked for, and any evidence
supplementary to it, and I willl gsay to any of the parties

1f, through inadvertence, they have overlooked anything, i1t
will be permitted at that time., That does not mean I am
throwing down the baksg for the introduction of evidence
generally, but in cése any party has overlooked anything,

the zourt will zome here to take that evidence, I thirk it
will be better to do that, so that all parties will be here,
My idea is to have the argument ipn Salt Lake City, and on the

20th we will fix the time for the argument definitelyd
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Court will stand adjourned until the 20th at ten o'cloal

MR, A, C: HATCH: If the court please, ir, Wahlguist
neked me to offer for him paragraph 17 of the findings of
fact in the case of Wasateh Irrigation Company et al, agalnst
Toward Fulton, et al - in the dexree introduced in this case.
The decree does not mention these two parties, Midway Lrrigatlon
Company or Sunrise Irrigation uUompany, but the findings of
fast determine they are entitled to so mush water, and it is
not contested by any of the parties, so far as I know, and
I offer a certified zopy of the paragraph 17.

THE COURT: It may he left with the epeporter,

(Exhiblit 200)

THII COURT: What particular csompanies does that
affect?

MR, A, C, HATCH: The Midway lLrrigation Company was
awarded five and a half second feet of the waters of the
Provo river during the rormal flow, and the Sunrise Irrigation
Company four second feet of the water of the river during the
normal flow thereof, and the Mldway Irrlgation Company Live
and a half second feet of the waters of sald river above the
plaintiff's canal, so long as the equiﬁalent, or greater
amount of water flows in the sald river above the head of
plaintiff's canal from what ls known as the Ontario drain
tunnel, that is five and a half gecond feet of tunnel water,
I will say in ten minutes we will be ready to proceed with
the evidence that the zourt sdjourned for the purpose of heare
ing at this time, We only got yesterday-- I did not see them
until this morning=~ the whole of the sheets, and out engineer
will be through checking, He was practically through when I

left the office,
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May 3, 1917. (Salt Dake City.)

The following conversation oscurred during the argument

of the case by Mr. Ray.

MR, RAY: As I understand, Mr Thomas, while as a
matter of law the plaintiffs in this case were not bound
by res gesta by the old decrees, the 0ld decrees were founded
in fact on the appropriation and were notice to all the world
of the existence of a specific claim and the right to the
use of a speclific amount of water, Is that your cortentilon,
I understood from My, Thomas 1ln 2onversation with him out
of the court room, to adnit that with that notice to the
plaintiff and wlth that notlce to this defendant that whatever
this court shall find in thils case to be the right of Prowo
City as against this plailntiff, it will measure its full
right, being a prior right, is the right whish it has to the
uge of water as against this defendant, Is that right,

Mr, Thonas?

MR, THOMAS: Yes, Pardon me, I don't know I quite
understand your lagt statement, Did you refer to both your
clients?

MR, RAY: That 1g in the adjudlcation as te your
right and lnterests, are all measured by sueh basiec right to
the uge of water and your primary right,

MR, THOMASY Yes, T understand,




July 2%, 1917,

THE COURT: Gentlemen, I am ready to hear anything
that is to be presented,

MR, A, C, HATCH: We were noticed, if the court
please, of a session of court cited by Messrs. Coleman and
Tucker to the Provo Reservoir Company and A, L. Booth, one
of its attorneys, You will please take notice (Reading).

We were served with this on the 25th, Qf courgse, if the
court please, we feel that this court has jurisdiletlon to
direct the commlasioner as to the distribution of the water
under this motion, but we do not feel that the 2ourt has

any Jurisdiction as to the enforcement of any deoree hereto-
fore entered in the case, but the court has Jurisdiztion over
the river and over the commilssloner for the distributbon,

MR, TUCKER: If your Honor please, in making this
motlon Provo City hags hegltated, They realize that it isg
important rnot to disturb the gemeral crder of things, especially
in the middle of an irrigation season, and they also realize
that it is important not to change the pergorality of the
commission , but we have come to the stage here where
something has to be done, Vle have hesitated, and the matter
ls acute for Provo City, Now, we understand that the present
water commigsioner ls working under a stipulation whizh was
entered into 1n the spring, or early summer of 1916 between
the parties to this action, Uhat stipulation was entered into
for one year., When 1t was mentioned at the veginning of the
year 1917 that the matter of the appointment of a water
commlssloner, 1t was our understanding that the old stipulation
should bind until some formal ohjestion was made, and we have
hesttated in malking that objestion, but we have now been
foreed to 1t,

THE COURT: Have you some motion to make, or what
le the form of this?

MR, TUCKEF Wie have made no motion Iln writing, but
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we wish to molve the court, and we base this motior upon this
understanding, we understand that the Morse desree, tlhe old
Morse decree, is Dbinding upon the parties uncer that desree
until it has been set aside in some Way . Ve undersggnd
that the plaintiff in this action has talken the burder of
showing that the water as deereed under the Morse decree is
not being beneficially used, but untlil the plaintiff does
show that and until there has been a determinat ion of the
court that the water is not being beneficially used, then
the parties to the o0ld Morse decree are bound oply by that
okd Morse deeree, and they are entitled until the new deecree
i3 rendered, to the water granted under the o0ld Morse dearee,

THE COURT: I have had the Lnpreaslon, I mey
have been wong, but I got the impression there was a stipulaw
tion under which the water was belng distrlibuted, or was to
be dlstributed pending this cage, the determination of it,

I was surprised when I received the communication the other
day, and upon whnich I set the hearing for today, Isn't
that the fact?

MR, TUCKER: There was a gtipulation, as I Just
gald, entered into in the apring of 1916, That stipulation
was very broad, It practically plazed everything in the power
ef the commigaloner, in the hends of the commigeioner, to deaid
28 to necessltles, and 1f the commissiloner refused there was
left the option to object, We are making that objeadtion, but
we are not making that objection under that atlipulation,
ie are making the objection as if that atipulation were not
in force, because we understood that atipulation to bind only
during the year 1916, When the matter of the reappointment
of the water commissioner wasg brought up last spring??lQl?, we
understood that the water commissidoner woula be reappointed,
and the old stipulation would be binding only until an
objeetion wag made, That was the agreement under whish we

have been working, MNow, we do not feel that that stlipulation
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is adequate, We feel that-- or a stipulation under whizh we
;have been working places practically no restrictions, and gives
Hno'guide to the water commigsioner, We reslize that the
‘water commlssioner is energetic and very capable, and we do
‘not doubt his integrity for a minute, but we do feel, and are
| thoroughly convinced that the water sommissioner is sonvinced
' that as to certain rights in this case that the water come
(misgsioner 1s in effect taking sides and he sees only one

ﬁside of this case, and we ask that some order be made which
fwill in some way gulde the action of this water sommissioner
for the rest of this year,

MR, RAY: Have you a copy of that stilpulation
iMr. Tucker?
| IR, TUCKER: Yes, here it is, Now, that stipulation
}was re=written this year, and I understand 1t is a direct copy
fof the stipulation which was entered into in 1916,
| MR, RAY:; Has your Honor a copy of the stipulation
fthere?
THE COURTY I brought what I thought was a copy of

Ithe stipulation, I have a stipulation of 1914, and I.thought
iI was bringing the stipulation of 191%, but I find it is a
ﬁdifferent one, :
Q MR, TUCKYER: I might say we have never seen this
@mipulntion until just yesterday, when we got a copy from

‘Mr, Vientz, We did not know there was any stipulation for this
Lyear. It seems lr, Vientz, or someone made a copy of thls
;stipulution and filed the same, The files are in Salt Lake

City, and we inguired concerning it a week or so ago,

Eand could not find it,

| THE COUET: I have all the files, but I brought what
I thought was the stipulation, but when I got 1t here I find
I brought the stipulation of 1914 by mistake, rather than the
one of 1917, which was a copy, as I understand it, exactly

of the year 1916,
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MR. A, C, HATCH: Of course, if the court please,
ujtil they set forth what they want we cannot=- we don't know
where we are at, We don't know what there is to meet until
there is somethinge=

THE COURT: I do not just understand myself what
is asked. You want now to depart from this stipulation.

MR, TUCKHER: Yes, your Honor,

THE COURT: For what reason, how do you expect to
| be relleved from the stipulation?

IR, TUCKER: We don't recognize that stipulation as
binding us, the stipulation for the year 1917,

THE COURT: Why?

MR, TUCKER: The only way in which we ever entered in
to the stipulation was at the time it was mentioned thls
spring,It was then stated by the court, as we understood it,
that the stipulatlon would simply be binding, should let 1t
run as a working agreement untlil some objeection was made,

Now, at that time we had in mind making objections to the
appointment of the water commissioner, but under that under-
standing we let the matter rest, and now our position is this,
We ask the court to make an order directing his cdmmissioner to
distribute water 1n accordance with the terms of the Morse
deecree, which ig the only thing which we recognize as binding
uwpon usg, and we wish to limit that to t . g extent, we feel

that we are entitled to all that, but, we wish to see that we
recelve our proportion of the water of Provo river, aczording
to the terms of the Morse decree untll the river=-

THE COURT: I think, Mr, Tucker, 1f you will permit
this suggestion that we are proceeding now iln a way not to
make any headqgay at all, I think the court would have
to require that you reduce to writing and file some application
of some kind so that there might be something as a basis of
whatever we might do, I think the court would hardly take the

time and expedt the coungel for the interests to be prepared
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to meet sometning thatis indefinite,

MR, TUCKER: If your Honer can give us five mirutes,
we will write the motion out,

THE COURT: I think you had better do that, then
all counsel will know just what you 2laim,

MR, RAY: I have had no notice at all of the demand
of this petitioner,

THE COURT: As I understand your positior it is this,
Mr, Tusker, that at the time this stipulatiorn was entered into
it was understood it was to be a stipulation only so long
as no one objected, is that the ldea?

MR, TUCKER: That was our idea QLIS

THE COURT: And that you could abrogate it at any
time without giwving any reason for it, 1s thet your urcerstand-
ing?

MR, TUCKER: Our understanding of it, it was scarcely
a gtipulation, that i1t was simply a workinrg agreement.

MR, RAY: Wouldn't that be a stipulation?

PI. COURT: I don't know, You may mkke your
motlion in writing and the court will take a recess for a
few minutes,

MR, RAY: Prior to that, may I.make ore sugzestion,
if this is to he a working agreement 1t provides in itself the
methods for appealing from the action'of the water commissioney

how it should be czalled to the attention of the zourt,
(REELSS)

MR, TUCKER: Your Honor please, this is the position
of Provo City in this matter, We understand the so-called
stipulation of 1917 to be rnothing more than an Oorder of court
based upon the stipulatior of 1916, ard we at this time wish an
amendment of that order of court, We are satisfled with the
order in so far as it appoints lr, Wentz as water commlssioner,

but we are not satisfied with his distribution under that
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orcer, and we ask that the orders be so amended as to sonform
to this motion, This is the motion, Provo Jity, & deferdant
- herein, moves the court for an order direeting the water
commissioner of Provo river, to distribute the water of sald
river in accordance with the terms of what is knrown and

- referred to in this case as the Morse desree with the exception
that at all times when said river measured at or »ear the

mouth of Provo canyon is flowing more than three hundred

cubic feet per second sald defendant shall reseive 1.3525 per
cent of three hundred cubic feet per second, MNow, the

detendant Provo City is en*titled under tle Morse desree to

™

« 385256 of all water flowing in the river over three hundred
second feet, We ask for nothing more, for no guantity greater
than that percentage of that three hundred second feet whish
. would amount to practically 100 second feet per sezond, and
in making this motion we consider that Provo @ity and other
defendants who were granted water under the Morse desree are
gtill gowerned by that Morse decree, unless tlhey have
stipulated thelr rights away. We do not consider we have
stipulated our rights away, and therefore the court, in

f making the order must be bound by the terins of that Morse
decree until some other instrument or some other ceoree is
rendered,

MR, RAY: May it please the court, the notize of
this hearing was served on me but yesterday. The court
certainly had the right here to make an order, protem order
pending the final decision of the case, and, as I remember it
the stipulation of 1916 became the order for the distrivution
for the commissioner for the year 1917, on suggestion of zounsel
in open court, and the order of the court, MNow, 1t seems to
me that Me, Tucker's motion here merely involves amzExax a firal
declglon of this case at thils time, It would, if it meant
onything other th@n the stipulation of 1916 and 1917 tlat
.the commigsioner use his discretion withir certain limits in
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the distridution of .the water, first meeting the‘interests of
the primary users and then whatever the rights of subsequent
users might be as gstipulated in the case, and to vary from that
would involve an order based upon the testimony in this sase
and not a hearing at this time involving new matter pendinrg
final desision, and it seems to me that order gould not be
anything other than the very basls under which the commissioner
ls now operating,

MR AG G0 HATCHS O course, until now we had nothing
to form any opinion in regard to what was desired by Provo 8ity.
The 36825 claimed by it as agalnst the plaintiff, of sourse,
we objeet to, That is what really is the bagis of our suit,
We say they should have such water as is necegsary for their
uses, but no more, and if they take that proportion of the
water it will practically leave us dry, ast I understand the
Situation, and unless they necd the water they are not entitled
o) ik,

MR, RAY: They do not state in their motion they do
need it or have not sufficlent?

MRy A, O, HATCH: Thére ig nothing before the court

now, as we view 1t, to desilde, They are nut here claiming
that the distribution by the commissioner has not supplied
them with all they need, They are simply clalming they are
entitled under the Morse decree to that water whether they
use 1t or whether tlhiey don't use it, Of course, we contest
WL, They are entltled to nothing except that whish they
ezonomically apply to beneficlal purposes, There is nothing
in the motion, as I understand it, that would justify the
court in making any order then in relation to the matter,
We understand this morning that the river is flowing at the
mouth of the canyon over 450 feet, and they are asking for
Provo @ity 161 second feet,

MR, TUCKER: No, you didn't understand the motion,

We ask for ,3525 of 300 second feet, That i1s the maximum
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guantity Provo City will receive, that is practi;ally 100 second
feet,

| MR, A, C, HATCH: When they are claiming there is an
excess over and above 300 second feet they are entitled-- that
igs what counsel stated-- ;5525'portion of it. Now, when there
i an exocess over 300 second feet we claim the right to some
of that water, The Morse decree, I think, in effect says that
300 second feet supplied the necessities of those pafties, and
then it gives the balance practically to anybody who will take
i,

MR, TUJKER: Your Honor please, we are asklng for our
proportion orly of three hundred second feet of water, The
motion especially limits our request to that, althiough we feel
we are entitled to ,3526 of the entlre flow of the river over
three luncred second fect, but we corcede we cannot use 168
gecond feet beneficlally endwe are not trying to work hirdship
on anyone, but we take 1t this ls our legal position: The
Morse cecree was rendered in 1908, that gave Prowvo Clty, as a
defendant a certair amount of water, The bhurder of proving
that that water wasg not beneficlally used was upon any party
who contested the rights of Prove city, The plaintlff recognized
that burden and began this sult, Untll this sult is settled
by firal decree the burden Lz gtill upor thig plaiatiff to
giiow that we are not wslng our percentage of this water
beneficially, Now, the final decree has not been rendered,
and therefore there has been no decision by a competent court
that we are not wsing our water beneflelally, and we are
therefore entitled to'what the Morse decree gave, now, our
aslklrg for what ke wes given us under the lMorse decree ig
gdmply to obviate the takirg of evidence at this time, Ve
take 1t 1f we proceeded under this order of course we would
have to prove-- I think we can prove without any doubt, but i1t
wouwld take sometime to prove that Prove City necessarlly ncecds

and can beneficially use more water thar the commisaloner has
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beer distributing to her, but we wish to obviate that question,
and, i1f the court will make ar order directing the commissioner
to distribute water according to the lMorse desree, it will
obviate making that proof at this time,

THE COURT: Anyone else have any sugmestion to make?
I do not think, Mr. Tucker, the court can, under the circumstances
make any order without something further belng presented to the
court, The situation, as I firnd dt ls, that you enterede- all
the partles to this actlon entered into a stipulation in 1914,
in reference to the distribution of the water pending the trial
of the cagse, In 1916 that stipuletion was practically renewed.
Some sllght changes in 1t, but in substance it was Jjust the
fame a8 the 1914 gtipulation, This year, at the cloge of
the hearing of this cese, taklng of testimony, based upor
those gtipulutions, the court made an order which was ir
effect the same ag the stipulation, Now, without glving any
reagson for it, you come into gourt and ask the court set
nolde the order the court made, and ask to repudlate the
stipulation you heve entered into, and which has been binding
since 1914, Wow, the court cannot very well do that,
An order ought to mean something, stlpulation ought to have
some bindirg forece, and unless some reason 1s shown to the
court why the court should set aside tlie order made, the
sourt ought not to do 1it, . The suggestior you make with
reference to your contention as to your rights milght bear
upor the fact that the stipulation was a wise thing to
enter into, bhecause there was a controversy and still is a
controversy hetween the several defendants and the plaintiff
cmong themeselves, but until that controversy can be finally
determired by the court, you entered into a stipulation
whilch would provide=~ not along the lines of the zontention
of elther party-- for the supplying of your demands for water,

MR, TUCKER: I am not acquainted with the stipulations,

It was my understandlng as gleaned from the offizisls of Provo
., {,) wJ




City that the stipulation had been made merely from year to
year,, and that ir 1916 a stipulatiorn was macde for that year
only.
THE COURT:; That is true,
IR, TUCKER: Ard that stipulation would rot bind us
for 1617,

THE COURT: That igs true,

MR, TUCKER: And not being tourd by that stipulation
we nre bound only by the former decree of the zourt.

THE COURT: You were not bound by that stipulation
until you were bound by the action of April 12th, 1917, You
are hound by that action urtil in some way it is sét aside,

MR, TUCKER: What action was taken on April 12, 1917/

THE COURT: Here is a copy of ite.

MR, TUCKER: That is the orger.

THE COURT: Yes, that order was made by stipulation
of all the parties, all of the parties stipulated that order
should be made.

IR, TUCKER: We meintair we were never & party to that
stipulation,

“HI COUURT: DNow, I will hear you upor that, If you
move to vacate this order that was made upon the stipulation
of the parties upon the ground you were_not a party to the

stipulation, of course, I will hear you, If you were rot a
party, you are not bound by it, If you were not a party x
to i1t, thke court will not hold you,
MR, RAY: I think, your Honor, I might refresh Mr,
Tucker's recollection 'on that, With all parties present,
sorewhet over thle protest of Provo Clty, I moved Mr, Wentz
act as commissioner, and Provo City was present by its zoursel,
MR, TUCKER: Your Honor plesse, you will remember
urder the protest of Provo City it was understood that was
not to be & binding stipulation and it was notec by the zourt

this will be simply an order which will be a working cgreement
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until some objection is made, Now, we understood t..~re was

e

no solempnity of & stipulation in that, &2d we were not bound
by ary stipulation, and row I ask-- I suppose it will be
in order ther for us at this time to ask this order be vaczcated

THE COURT: I will hear any motion you desire to make,

MR, TUCKER: VYe therefore move that the order of
court méde on April 12, 1917 be vacated so far as Prowo City,
so far as Little Dry Creek, so far as Smoot Lumber Compary,
so faer as E, J, Ward & Sons, so far as Hxcelsior Roller Mills
Company, &nd so far as Provo Ice & Cold Storage Company are
concerned, and that an order now be made by the zourt in
conformity with the ﬁotion whizh I have just made.

MR, JOHN E, BOOTH: If the court please--

THE COURT: I don't care to hear from anyone in
oppositior to this yet, there is nothing before the court,

MR, JORY B, BOOTH: There is an explanation I wish
to make,

THH COURT: In support of this motior, or one equiva-
lent to 1t%

MR, JOHN E, BOOTH: Yes,

THE COURT: You may proceed.

MR, JOHIT B, BO0TH: Your Honor will remember there
has beern so little controversy between the people I represent
and the plaintiff, that I did not attend zcourt, frequently
wasn't there &ll the time, I thirk this i1s the first time
I kpnew this 1916 stipulation was 1irn force, and I supposed
that 1t had expired by its own limitation, and it was the
thieory of our answers and almost without exception stipulations
corresponding thereto, that the Morde decree is what we supposed
we were working or and should get our proportiop of the water
under that decree, as we sad no notice at all of this matter
of 1916 being in forece, but 1t ogeurred to me if there are over

four hundred decond feet of water there ought not to be any
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scareity to anybody, and if we could get ours aeccordgin
stipulation that we have we are going to be satisfied under
that theory of the distribution,

THE COURT: Mr, Tucker, you don't give to the
court ir your motion any reasor why the court should set aside
thie order the court made, The court capnot, just because some=-

one comes to the court and asks the court to set aside an

orger made a part of the record cdo so, You state no reason
ir your motion why the court should, If you have some

reason why the court should seét aside tlat order, you ought
to state it in ryour motion,

IR, TUCKER: We base our motior to set aside this
orcer upon the records in the case, which show, I thinlk,
that Proveo City was ro party to any stipulation upon whizh this
order was based, Provo City and the other deferdants which
I have named, and we base the motior upor: the fact that they

\

were rot parties to any stipulation upor whizh the order was
based, and upon the further fact that the order is injurious
to the defendants who have been named oy me,

THE COURT: You may proceed then, I will hear
your evidence on that subject, First, as to the fact you were
not a party to the stipulation, If you are baging that upon
the record-- or the face of the record,_you are bound by
the stipulation, of course, because it is so recited in the
orger, by stipulatior of the parties, Now, you are seeking to
be relieved from that because you say ir substance that that
wes lradvertently made, I take it in the order, that you were
rot & party to the stipulation, you dié not corsent to it,
and I will hear what you have to present ir support of your
position that you were not a party to this gstipulation,

MR, TUCKER: Would it be proper for me to take the
stand as attorney who would have made such a stipulaetion for
Provo 6ity? I do not know how to prove this thirg scarcely.

THE COURT: I am sure I don't know just how you




would do it,

MR, TUCKER: We have never seer this order until
yesterday, We were not-- we did not uncderstand it was based
uwpon any stipulation, According to the agreement in court,

we understood it was to be simply working order whieckh

o

could be objected to at any time, and we have., We made an
objection to this by letter, and are now following out that
objectior here, Now, if your Honor wishes to hear testimony
as to the injury which this order is doing Provo City, we
are prepared to put thet testimony on &t present.

THE COURT: How long will it take you?

MR, TUCKER: Well, it will depend upor how much we

wart, I have here twenty or thirty witnesses whom we oa

b]
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on the stand, I think we could prove injury to Provo City
by putting a few of them on, and by the water commissioner
himself,

THE COURT: Now, Mr, Tueker, the diffieculty I see
in determining how we shall proceed is because of the faoct
that you have not outlined very carefully or particularly just
what the situation is, I do not krow yet what you contend
the situation is except you heve statecd ir general terms
that the order is injuring Provo City. Wow, it does not
eppear from any statement you made there is no water available
that could be given to Provo City that.is rot beliprg glive, or
they have not been given all the water thet the commissioner
could have given, I do not know just what you cortend,
because you have not set it out here and the communication
thet was sent signed by Mr, Goddard, if I remember correctly
only suggested that the canals of thne Provo Reservolr Compony
and Provo Bench Canal were running full, Now, it might be
they were running full capacity and might be there was water
they hzad stored, which would more than supply that amount, and
none of the water that you were entitled to rurring in it, I

don't krow just what you are openirg up., The reasor I em maXking
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thls suggestion is not in any way of eriticism, werely so }
mey krovi the range of any inquiry we may start upor a@nc see
whether we have time to hear it and car hear it

MR, TUCKER: The reasor this has not been more
cefipitely presentec is we did rot know our position, at least,
we took a different position ertirely from what »as Dbeen
taken here, We did rot understand we were bound in &Ny way
by any stipulation, We simply came here to ocjeect to the
present distribution, and tc move $hat the distributior should
be made accordirg to the Morse decree, which we mairtain is
the omly thing which birds the Parties to this action until
the new decree is given regardless of whether there is excess
of water or not,

IR, A, C, HATCH: How do you claim we are bound by
the lorse decree, we were not parties to the Morse aecree,
we are not bound by the Morse decree,

MR, TUCKER: You are rot bound by the lMorse aesree,
but Provo City receives urder the Morse desree certain
percentage of that river, It makes no difference to us where
the rest of the water goes, and until that lMorse desree is
set aside, and until the burder which the plaintiff has
assumed to ghow the water is not being beneficially useqd is
definitely proven, we are bournd by the lMorse decree only, and
vie ure entitled to the water that was decreed under the llorse
decree, ard that is the order which we ask the court to make,
not being bound by other ordersx, Now, we take it that the
court is empowered to make orders in & case of this sort
corcerning working arfangements, but 1f those orders ure
cgainst former decrees and if they are injurious to a party,
we take it they should be set eside, Now, we take it +his
order is clearly agairst the Morse decree, Take Judlieial
notice of that, and we now are willing and ready to show that
the order which your Honor las made has injurec this defendant

and these other defendarts, and 1f you require evidence of
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that sort-- now, ir our motion we 4did not feel any evi.onece
would be necessary, that as soorn as the parties to this agetion
who claim water under the lMorse desree objecsted to the orcer
of the court, the court would then give them water accordirg
to the lMorse decree,.

MR, A.. L. BOOTH: Do you take it that the liorse
decree, if it should be erforced and deprive the plaintif
of all and any water regardless of whether it Wes used tere=
fizially or rot, could be invoked here at this time on your
motion?

MR, TUCKER: Certainly do, We claim a proportionate
right was established in the Morse decoree giving to Provo City
a certain quantity of water, and glving to other deferdants.
This plaintiff has come in to set aside that lorse decree
by showing these deferdants are not using that water benefi-

enlgalilys The presumption is they are using the water bene-
fieially until it is shown otherwise, Now, the plaintiff
has reslized that position, and they have come in to show that,
they heve taker the burden of proving it, Until they have
proved that, and they have not proved it until another dezree
is rendered, we are entitled to our positiorn under the
Morse decree,

MR, A, C, HATCH: Of course, if the court pleease,
it goes without questiyon that Provo City canrot use the water
for a berneficial purpose-= I do not think it requires any
proof-- that ls awarded urcer the Morse desree at certain
times of the year at least, when there are several tlousand
“econd feet of water rurning down the river Provo City cannot
use the portion of that water they ¢laim, and when there is
a river full of water runring dowr into Utah Lake they carnot,
The canals of the city would not begir to hold the pro portionr
they cre here claiming, &nd now, urtil some showirg is made
I canrot uncerstand that the court can sct aside the order

made,
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MR. RAY: May I make one suggestion?
THE COURT: Yes, |
MR, RAY: On behalf of my zlients I objedt to the
introduction of any testimony upon behalf of the petitiorer

on the ground that in their main zase they litigated the

) &

question as to the necessities of Provo City,zs to its areas,
its municipal and irrigation interests, It will be admitted
in court here as to the amount the comsissioner is row
distributing to them, sbout ninety seczong feet, ard I thirk
that upon that 1t is a question for the determiratior of
the court as to whetler pPending the litigation that meete
thielr necessities or whether==-

THE COURT: Where do you get that?

MR, RAY: I say it will be admitteé. I zssume that
is what they are getting,whatever the commissioper stitees they
are getting, I kaxg object to gereral testimony as to
thedr necessities at this time, I do notobjeect to testimony
what they are getting. I assume that will be admitted, Lut
as to their necessities that is a psrt of the sase whish
they took some weeks to prove, There 1s ro testimory, of
course, what they are gettirg, but the testimony whethor or
not what they are getting meets their recessities is o
question of the main case, which has been gore irto for weelks,
ag to the different quantities of water neceseary for Provo
City. I further object to it uporn the grourd the order of
the court is bindirg uporn the parties until they show they
were not parties to it,

THXE COURT: Mr, Tucker, were you ir court when thie
orcer was stipulated for?

MR. TUCKER: I was, your Honor,

T"HE COURT: Thern the court overrules your motior to
vacate this order upon the ground you were pot a party to the

stipulation, because if you were in court ard made ro o.jestio

to the court entering this order at the time, 1 take it you
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consented to it,
MR, TUCKER: Your Honor, I appesl to tns record of
' this matter then, We were in court ard were ready to make
our objection, but under the statement of the zourt this
order was not made under any stipulation and we feel that
the record will show that snd it was simply to be

made as

& working agreement, workirg arrangement until sove objeatic

™
s

should be made by some rarty, anc it was urderstooé cefiri

[

ely

‘at that time, and we feel the record will show it, As Mr,
‘Ray pointed out, Provo City was there ready to objest and we
would have objected at that time, if your Horor had not made
the statement whicn you did, That was my defipite urderstandirg
and we appeal to the record or that point to outline our positier
if the record upholds us and shows we were rot by stipulation
a party to any order of this sort,

THE COURT: What record do Jou expect to pr-sent?

MR, TUCKER: I understand the sterogtapher tookr rotes
of the proceeding,
| THE COURT: I have had him look all through those
:notes and do not find any proceeding of thet kind, I was
1w0ndering what subject you were Presenting, I ¢éo not trisk
it very material anyhow, If this order ies poi correat

|

Af you did not stipulate to this order, and it is a proper

%order to be made the court would make it.now, if it wae a proper
order to be madé, so I overruled it upon the ground rou were
fnot & party to it. I do not think & party ought to permit
gorders to be made and entered of rezord with the ices they do

e
e

fnot meap anything, If.the court made any suz-estion st :
:along that line, it was iradvertently made, I certainly
would not suggest the court should make orders end place on
;the record, ard at the same time they would not mean anytaing,
or be orders, because that would be an anomalous thirg to

do, but if, under this order, you are not getting what the

court thinks you ought to have, the court will modif- the
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order,

MR, TUCKER: Then I take 1t under the ruling of the
court we will be bound uy this order as if we had stipulated
away our rights under the Morse Decree,

THE COURT: No, I don't thirk so, I wouldn't take it

MR, TUCKER: I carnot see then your FHonor, how we

~can get away from the Morse decree until the new dearee is

' entered if we have not stipulated away our rights, until it is

. ghown we are not using our water desreed to us urder the

Morse decree beneficially, we cannot see how we can get away

| from that Morse decree., We are ready to prove row we have

' not been getting the water which is decreed to us urder the

L

| Morgel decree, Now, that will obviate the nescessity of pute-

ting on all of these witnesses to show the necessities of

Brovo City,

THE COURT: I did not exactly see the situstion

' in the same light you do with reference to that, The situstion

. as I see it is this, A decree was renderecd ir 1902 whizh is

‘greferred to as the Morse decree, Certain cdistributions were

. decreed in that decree. Following that there was another

| decree by Judge Chidester sometime afterwards, whizh is some

f:slight degree modified that., In this suit the quantities

‘jof water awerded are attacked by the plaintiff, The

| plaintiff was not a party to the suit in which the liorse decree

. was entered save indirectly, havirg purchased some water rights

which were decreed in that suit, having succeeded to certain

| interegts, would be bound poselbly to that extent, but other-

| wise not at all, Now, a controversy has ariser between the

plaintiff and some of the defendants, and between some other

defendants end the remaining parties as to the righte to this

water, You are now standing before the court and contendinrg
the court ought to, pending the determination of this zase,

permit you to have all of the water you z2laim you are entitled
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to under the lorse decree, The other parties might, ir the
absence of any modifying order or stipulation, contend the
court ought to give them until the determination of the case,
all that they claim, but perding the determination the =ourt
~in all cases such as this is compelled to make & tentative
- order an order that is in force urtil the cuse cor he decided,
- Very rarely the court would make that order along the lire of
the entire claim of any of the parties, but endeavor to supply
as near as may be the necessities of the parties, Now, the
court will not grant your motion upon the ground that you are
entltled, pending the Betermiration of this case, to have
enforced in your favor the decree which was rerndered, o your
| motion, so far as based upon that, will be overruled, bdbut the
| court will make such order, if the order has not teen made,
; ag will, as far as the court is able to do it, do Jjustice
 between all these parties until the case can be dezided,
M merely for temporary purposes, That is what this order
- was, It wasmerely & temporary order, Now, if it does not
embody what ought to be done, the court will modify it,
and the only motion the court will entertain &t this time
is 2 motion directec to that particular question, If this
order 1s not right, if it ought to be in some respects modified,
it 1s giving ar urdue advantege to some and working an undue
hardship upon others, the court will coﬁsider 20, The zourt
would not want you to take the time here to go irto eviderze
that you are suffering for water, That 1s not the queation
at all, BEverybody else may be suffering for water, I don't
know as to that, but the question hefore the zcourt that the
sourt will hear you upon and determine, is the question
whether under this order, heing a temporary order merely to
tide over the situation until this case can finally be ceters
mined and final deecree entered, what distribution ought to be
made by the commissioner, Th.t is the only thirg the zourt

wants to hear, Mr, Tucker, not as to the ultimate rights,
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because we went into that for months, Whether. you rere
entitled to the water given you under the Morse dearee is =
matter the court has to cetermine finally, and the orly
thing now the court in the exercise of its power would do at
all, would be to make such order with reference to the dise
tribution of the water temporarily as the necessities of the
several parties and justice betweer them mizht require .

MR, TUCKER: Your Honor please, then I suppose it
will be necessary for us to show at this time the relative
quantities of water 'which have been received by diffcrent
parties during the recent past, and I 2annot see though how
we cap obviate putting on evidence showir: the necessities
of those parties, Now this order puts everything practically
in the hands of the commiscsioner, It is up to him to desice,
As we have stated, we feel the‘commissioner has ability and
he has integrity, but we do feel that he ie prejudiced, and
we feel that under tis decisions we h:ve not teep getting what
- we require and absolutely require, Now, if the order c¢an
be so zmended ard changed as to in some wgy cirect the some
missiorer to give us more water, that is &ll that we reed.

iR, A, L, BOOTH: If the court please, I suppose you
are familiar with the notes that were served or us,

THE COURT: No, I am not,

MR, A, L, BOOTH: Judge “atch read it, and I will
read it again, This was served on us or the 25th of July,
Provo Reservoir Compary and A, L, Booth, one of its attorneys:
You will please take notice that on Friday, the 27th day of
July, 1917, at ten o'eclock A, M,, in the rooms of the Provo
Commereial Club (Readinz). Now, that ie all the rotice
we have had to be here, that they were going to ask for an
order cdetermining the distribution of water in Provo river
for the remainder of the year 1917, Our unde-standing ie
this order has already been made on the 1l2th of April, 1917,

Now, there is rothirg else before the court, so far as we
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understand it.  Coursel for Provo City says that the
commissioner has been showing partiality,. They do not state
so ir their motion, or they were going to take up that gquestion
at this time at all, They merely say they are'going to ask
for ar order determining the distribution of the water for
the remainder of the year, and the court now findgs éhat order
has already been made, S0 that it would seep to us there is
rothing before the court at all, having fourd the order has
been made which they say they were goinz to ask for this
morning, They do not complein in this rotice of the sorduct
of the commiscioner, They do rot say they are not getting
enough water, they do not say there is any hardship being
worked upon them at all, Trere isn't any complaint of anything
only they are going to ask for this order, And having got that,
it seems to me that is allwe are here for.
THE COURT: We are not makirg mush progress in this

matter,

MR, TUCKER: Your Honor please, then we will put on
witresses now to show the distribution of water of Provo
river during the immeriate past, and also show the distribution
in Provo @ity, ard we will attempt briefly to show that the
water which has been distributed to Provo City has not been
sufficient to meet the neede of Provo City. We take it
urnder this notice that line of evidence.cannot be objected to.
The order iteelf, which we were not aware of at all when we
made the notice, provides no definite time, Mattem of this
sort necessarily require a short notice, and we consider this
notice is sufficient to place all parties upon their guard as
to what is to be proven, We are asking for zr order
dietributing the water in Provo River for the rest of the Year,
and the eviderce which we will put on would necessarily be
put or in asking for that sort of an order, and if there is
no objection at this time, we will call Mr. Wentz as the

first witness.,
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T. R, VENTZ, called by the defendant Provo Citiy,

testifies as follows:

DIRECT BXAMINATION by Mr, Tucker,
Give your name, please?

MR, RAY: Your Honor please, I object to the intro=-
duction of any testimony here unless it be directed to the
question whether or not the commissioner is violating the

order of the court of April 12th, Upon the question of

- the general necessitlies of Prove City and different parties

to this action, as announced by Mr., Tucker, I object to the
introduction of the testimony, That matter has been gone into
in the main case,

TEE COURT: I take it from Mr, Tucker's remarks he

intends this as sort of appeal from some decision Mr, Wentx
| hag made with reference to the distribution provided for in

. this order, Is that correct?

MR, TUCKER: That will have to be our position now,
Our original position was on the Morse decree and that is not
tenable as you have held, our position must be a modification
or appeal from this order, and we have made demands upon Mr,
Wentz 1n accordance with this order and appeal from his
decision,
MR, RAY: To that I have no objection,

THE COURT: There has been nc suggestion this order

. 1s not in itself a fair and just order, You do not attack

~anpy partlcular provision in the record, but you do contend

Mr, Wentz, uhder this order has not treated you fairly.
MR, TUCKER: That is correct. I take it 1f we

prove our contention that some modification will be made in

this order to the commissioner, which will remedy the situation,

TIE COURT: Probably some additional order will be

made, whatever order 1ls necessary will be made,

Q Give your name, please?
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T, F. Wentz,
Are you the water commissioner of Provo river®
Yeé.
Under order of this court? A, Yes,
If you have it, will you plesse give the flow of water in
Provo river from July 16th to the present time, daily flow
throughout at the mouth of Provo canyon?
I have the measurements only, total as measured at the
several stations on the diversions, Some are near the
mouth of Provo Canyon, and some are near Provo City, They
are near the first lateral that is taken out from the canal,
I take it that you measure w©ll diversions from Provo nlven,
and any other amourt left in the river after those dlversions
are made and add them together?
Yeig,
You may give those meagurements, please, Mr, Wentz, the sum
total of the water in Provo river on theﬁe dates as determined
from-these measurements?
July 16th, 519,

17th, 495,

18th, 4883,

19th, 469,

20th, 457,

Rlgt, 430,

R2nd, 415,

23rd, 418,

24th, 415,

26th, 418,

26th, 417,

27th, 432,
What time of day were these measurements made?
Beginning in the morning, the total measurements are made begilr =
ning in the morning about sewven o'clock, and extending over

the east side until about one or two o'closk, then on the west
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gide during the afternoon,
Made about the same time every day though?
Generally speaking, yes, Of course there is rot a total
measurement made on all of these each day, Number of them
are made anrd the others are calculated from the gauge readings
on the river,
Now, you may give, 1f you can, the diversion by-- the amount of
water diverted by the different defendants and by the plaintiff
on the days which you have just read,
I haven't them on all the days.
How many days have you? We would like included in those
cefendants Provo City, Provo Bench Canal &nd the Provo Reservoir
Company, the plaintiff, and Little Dry Creel, Upper last
Union Canal, Timpanogas Canal?
July 16th, Provo Bench Canal,4124.80. 15 second feet of
this 1s Provo Regervoir Water and is carried through this canal
Provo Reservoir Canal,'lla second feet,
Timpanogas Canal, 22,87,
Upper East Union and Faucett Field, 24,72,
Upper Bagt Union 24,11,

Provo City, assuming the water works as 8 second feet,

was diverting a total of 100.04 second feet,

ILittle Dry Creek, 10,96,

Fort Fleld, 3,62, and 4 second feet going by the Fort
¥ield dam down the river bed to the lake,
July 19th, Provo Bench @anal, 107 second feet, of which 16
second feet ids Provo Reservoir water,

Timpanogas Canal, 21,50,

Upper Bust Unioﬁ snd Faucell Field, 19,20,

Provo City, assuming the water works at 8 second feet,
92.64 second feet,

Little Iry Creek 7 second feet,
July 20th, Provo City measured in the early morning, between

glx and seven, total of 88,12 second feet, In this amount the
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water works is assumed at 8 second feet, and Tanner race,

which is unsettled that time of day, is assumed at lovsecond
feet approximately as found the day before.
Excuse me, let me interrupt there, Is this on July 17th now?
July 19th, July 23rd, Provo Bench Canal 113,88, of.which
12 second feet is Provo Reservoir water,

Timpanogas 16,87 second feet, '

Upper Bast Unlon and Faucett Field, 19.04 second feet,

Proveo City, assuming the water works at 8 second feet,
84,99,

Little Dry Creek 6,42 second feet,

Fort Field, 3,50 second feet, This was raised 2-1/2
gecond feet, making 6 second feet, Little Dry Creek was

ralsed 2-1/2 second feet, making nine second feet,

On July 26th, Provo City, taken between one and two

fP. I,, and assuming the water works at 8 secohd feet, had

| 87.82 gecond feet,

July 26th, Provo Bench 102 second feet, of which 12 second
feet was Provo Reservoir water,
Provo Reservoir Canal running 90 second feet,
Upper Best Union and Faucett Field, 22,20 second feet,
Timpanogas 17,10 second feet,
Provo City, assuming the water works at 8 gecond fleet,
was 93,88 gsecond feet,
Little Dry Creek 6,42 sccond feet,
Fort Field 3 second feet,
How much of the watere=-
I have one for this morning,
Doeg that cover all these?

July 27th, taken between six and seven this morning,

ASIN S
Assuming the water works at 8 second feet, and assuming the
Tanner race that is not settled until about ten o'z2lock, the

pame as 1t was yesterday, because the gates were in the
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same adjustment, and same amount of water was flowing from the
City creek over the by pass to the river, the total is 85,64
second feet, Thht is what the ecity is drawing this morning,

I might say on the 432, that is caused by the stream in the
upper valley last night and passed the gauge about seven
o'clock below the mouth of the canyon at the time these
meagurements were made, The river normally in this wvalley
this morning ls about the same as yesterday, 41% second feet,
The water which you have stated has been going to Provo Reser-
velr Company, how much of that water ls storage water?

Nine feet,

How much of it is water owned by Provo Reservolr Company

by former decreed clightse?

' The Blue Cliff right and Dixon right,

About how much ls that?
3.66 seccond feet,

How about the Untario?

'I am holding the Untario water in the upper valley,

Is the flow of Provo river practlcally constant now during the
day? A, Yes,

Is the flow of water to Provo city practlcally constant?

Yes,

Your measurements were taken, your measurements for Provo City
were taken what time of the day?

The first was taken from twelve to three in the afternoon,
second from slx to seven in the morning, third eleven to twelwve
in the forenoon, fourth one six or seven 1ln the morning, fifth
one eleven to twelve in the morning, the sixth one, one to

two ir the afternoon, the seventh one, three to four in the
afternoon, and the eighth one six to seven in the morning,

All the water turned to ¥rovo City is turned in the City creek,
is it not?

Ixeept the Tanner race and water works,

And where c¢oes Tanner race get its water?
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Direetly from the river, northeastern part of thé city, Water

that rises in the river bed below the mouth of the canyon,

' except the night flow, part of the Factory race flow at night

is diverted to the Tanner race.

Now, there is as much water flowing into City Creek at night
as there is any time, 1s there?

Practically the same thing, unless some slight change on the
gates made during the day, but those changes are wvery light,
Who makes those changes?

I make them,

No one else can make them?

' No,

Can anyone make a change on Provo Reservoir Compan ates
D )

‘besides you?

Yes, they could make a change on that, but there is a very
small flow going by that time,

Then your measurementge-

And on the Provo Reservoir,we have a register on the Provo

Reservoir, autommatle reglster, and those gates have never been
changed I know of, except when I have authorized it, or heen
on the ground and made the change myself,

Then your measurements during the day time of Prowvo Clty's
proportion of water are falr measurements, you take 1t?

Yed,

Do you know anything regarding the distribution of water

to the different pipes of Provo City?

No, I don't have anything to do with that, that is left up to
the 2ity officials, I simply make a measurement of the total
they have in their canals at the several stations and they
malke the distribution between the canals themselves,

On or about the 23rd of July, Mr, WGﬁtz, did you order the
water master of Little Dry Creek Irrigation Company, 0Or anyone

to tear out a dam or dam gate agross the river which diverts

the water into Tanner's race?
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No.
That dam was never torn out by your order then?

No, I took part of the dam out myself, enough to let two and
a half second feet by, but never ordered the wuter master to
tear it out. |
You don't know, as a matter of faect, Tanner's race was left
absolutely dry, practically dry for two days there?

No, the race was running all right when I was there in the
afternoon, when I made the obeervation, and again aboﬁt three
or four in the afternoon, and was running a good stream in
the evening when I passed over it going home,

You read the gauges,didn't you, which are on the city canals,
which go to the different portions of Prove Cilty?

I read fhe gauges only on the last Union, Pactory race, City
race and Tanner race,

That ie the only way you have of determining how muzh water
Provo City ls getting, isn't it?

Thot 1s the way I do determine it,

And therefore, when you said you didn't know anything about
the distribution to these different parts of the city, you
were mistaken, weren't you?

I didn't say T didn't know about the distribution, I said I
didn't interfere with that distribution, it was made by the
water master, I take 4t simply as I find it there,

But you know what those readlngs have been, don't you?

Yeg,

CROSS EXAMINATION by Mr, John X, Booth,
Like to asgsk just one duestion. The totalg that you give in
the river, Mr, Wentz, as you measured them,would be consider-
ably larger thar the actual water in the river, would it not?
Yes, there is gsome flow below the mouth of the canyon, inflow,
end maybe some loss, I am unable to say what that difference
is,

You 2ould not say how muczh more?
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No, we haven't a station at the mouth of the canyon,

-

CROSS IXAMINATION by Ir, Robinson,
Have there been any complaints made by the offizers of the
Upper Hast Union @anal Company?
No written complaints. I have seen the watermaster several
times a week and lhquired how he was getting along, and so on,
but there have been no complaints to amount to anything,

They always ask for more generally, That 1s one of the

‘traits of a water master, Saw him yesterday af'ternoon, asked

hirm how he was getting along, he saild getting along fine,
gald he had, I think, three or four more days on hls grain, and
like an extra flow to puch that through and get through,

After that he would get along nlcely,

‘He requested he have a little more water for a few more days?
ﬁYes, ag I understood him], They have had some changes on their
ehednle taking it to the lower end, and some difficulty that

~ Wway, and he wants enough for the next three or four days, and I

told him we had plenty and I would give him gsome last night or
this morning, but I have not been able to do that,

You intend to turn some more water in hig canal?

Yes, there isn't any question about the amount of water, any-

body wants more water and needs it, glad to give it to them,
haven't any insufficient supply.,
80 you will turn more water into this canal right away?

Yes, I expezt to,

HEDIRECT EXAMINATION by Mr, Tusker,
May I agk if requestsha&e been made to you during the last week
or so from Provo Cilty for more water?
Yes,
Did you comply with those requests?
No, I told the city would I would give them, between eighty and
ninety second feet, and I considered that a great deal more

than they could use, The 2ity has been short, for instance,
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we have six or eight second feet g0inz out of the waste sate from
City creek that runs constantly there sinae the river went dowmn,

What do you mean by going out of the waste gate?

Going out of the waste gate this side of the mouth of the
canyon into the river bed.

Could Provo City utilize that water?

They could utilize it if they turned it into the areek,

Would you authorize them to turn that water into the creek?

I have requested them to close those gates several times,

And they have not closed them?

No sir, they were still running yesterday.

Still they are asking for more water all the time?

Yes sir,

Do you mean the gates near thie Provo Pressed Bri ol yard?

No, the waste gates just helow the mouth of the sanyon,

There are two gates, one just below the road that z0es west
across the canyon, and one down k just below the settling
basin, also a stream coming out near the settling basin,

Vihat inguilry have you made as to whether the water Provo

City is getting is sufficient?

I have observed the crops, and I know the area that has been
stipulated by the parties in the case that Provo City irrigates,
It would be impossible to use the water I am giving them on
that area,

Hove you made any actual examination of trhe land to the e ot
and souts of Provo dity within the last two weeks, what

crops there are?

I don't remember whether it has been in the last t.o weeks, but
they may have been burning up, In the last two weeks we had
vater going to the lake, plenty of it, until the 1l4th, May
nave veen condltions before that they were burnis - upn,

I mean gince the lust two weeks?

I hove been over the system once, but I dorn't krow what it wase

at this time,

DAVIS 8 CHAMER. SHORTHANRD REPURTENRS #AL ER BANAE BLOW.. SALT LARSE ciTe
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You cannot say what date that was?
No, I don't remember what day. T have been over part ol the

system on the west side and rortn side, over that ¥

¥

@
0

sterday.
How far south on the west side have you been?

I went down to about 6th South on my trip over, that was a
week or ten days ago.

At that time the orops were in g£008 condition from the stardpoint
of irrigation, were they?

Well, except a few dry spots that nad been burned early in the
year,

While water was running to the river, of zourse, you would give
Provo City as much as she asked for, wouldn't you?

I didn't have any control of it, I didn't put any restristions
on Provo City carrying all their canals =ould hold, if they
had that disposition, I wanted to add two or three thousand
gecond feet of water going to waste,

How could they utilize that water without your authorization,
don't you have to turn it into their canals?

No.

- They could just help themselves?

Yes sir, same as everyonc else on the river does,
from
There would not have been any objection/%m the water 2ome

| misgsioner?

o, wouldvhave been glad to have them dQ it.

That ¢tondition existed up until how long?

Up until the-- on the evening of the 1l3th at ei:ht b,

there was still 20 second feet of water zoing straight tiwou &
to the lake,

Up until that time they czould have gotten all the weter thev
wanted? A, Yes gir,

Do I understand you there has always been el:ht ~ezord feot

"

golng to waste some way, whizh Provo City could have —ottern
1f they had desired to?

Yes, g8ix or eight second feet,

Ihat 18 the conditior today?

DAVIS 8 CRAMER, SHORTHAND NEPONTERS, WALKER SANK BI GO0, SALT LARE City
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That was the condition yesterday when I went over the system,
And there would not have been any objection from the water
commissioner 1f they had taken that amount?

They have been instructed to close those gates,

Who did you instruct forthe city?

Mr, Thompson, and at the time we were fipishinz the dam at the

mouth of the canyon either Mr, Thompson or lr. Peay, I think

they were both there wher we were finishing the dam at the

mouth of the canyon.

Is it a very difficult matter to close those gates?

Mo, on one of them, the upper one is the erd of the plarX broke

‘off, will need a new plank there, and some straw and dirt

’piled against it, The lower one there ought to be some

filling againgt the plank there.

 Have you any explanation of the fact these peonle were asking
éyou for water allthe time, and at the same time there was thie
‘six or eight feet goilng to waste they could have gotten by
‘prastically no effort, been easier to have done than for vou
‘to have giliven them water?

I don't understand your question,

Can you expialn the situation of Prove City asking for water,

ags you have testified they have asked, and at the same time

:there was six or eight second feet of water going to waste,
which they 2ould have gottem by a small amount of effort?

‘No, I cannot make any explanation of those things,
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THOMAS C, THOMPSON, called by the def=ndant Provo

City, testifies as follows:

DIRECT BXAMINATION by Mr, Tucker,
What is your name, please?
Thomas C., Thompson,

Where do you live?
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Provo,
Heve you any official position?
Water master of Prove Jity.
Do you have charge of the distribution of water to the dif
parts of Provo City? A, Yes sir,
That water is delivered to you by Mr, Wentz, the water zom
missioner? A, Yes sir,
You have just heard Mr, ‘‘entz testify rezarding a certain six
or eight second feet going to waste down the riveir, have you
not?
I heard him say something about it,
Have you any explanation to make regardinz that?
I don't krow where they are, I don't krow where it is at.

Has lr, Wentz ever instructed you to take six or eigh sezond
feet of waste water and put down the gate that you zan recover
six or elght second feet of water which is now going to waste?
No sir, he mentioned it though up there wier we were putting ir
the dam, and me and Ferguson went down and fixed it, It wee
just ag much to the Upper Hast Union, ané just as wuzh to the
river bottom to fix that as it was to us, so me and Yerguson
went and fixed it that time, That was right wher we got the
dam Tinished across the river,

You would way there is no water going to waste now?

I don't know, I have not been there since that, to that waste

gate, so I cannot say.

Have you made requests of lir, VWentz for water?

Yes sir,

At those times did he mentior anythirg about this waete watar?
o sir, never been mentioned since.

What has Wentz told vou when you haveasked for water?

Why, the last time I asked for water he said he had sent 35
second feet down,

T COURT: That he had or would?

That he had,

DAVIS 8 CRAMER, SHORTHAND REPORTERS, WALKER BANK BLOG,, SALY LAKE CiTY
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Did he mean 35 additional sesond feet?

Yes sir,

At what time was that, do you remember?

I don't remember the day, I think it was somewhere about the

23rd, I believe, 22nd or 23rd; that was about it, I think,

Are you acquainted with the flow in City Creek both right ard

day? i, Yes sir,

Do you know whether there is any fluctuation ir that flow?

There is,

You may explain that fluctuation?

I have got the gmuge reading from the 20th of July up to the

. present time, to this morning,

Do those readings show the comparative flow in City creek

for night and day?

. day, sometimes three measurements, sometimes only two, but
| every day.

35What time in the morning?

Generally somewhere about six o'zlock ir the morring,

- What time in the evening?

About five,

. Do those measurements show that there is a smaller or larger
. quantity of water flowing in City creek in the night than in
the day time?

. Yes sir, about nrine o'clock at night it goes down nearly half,

goes back anywhere between six and six thirty in the morping,
THI, COURT: - You say it is reduced about half?
Very close to it.
THE COURT: bo you know what the oc2asion of that is,
what causes it?
No gir, I don't,
hre you at pregsent getting the water out of the IFaestory race
at night and éistributing 1t to the other parts of the zity?

Yeg sir,
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How long has that custom been in force this year?

How long?

VERE,

The custom?

About how long have you been doing that this year?

Since the 20th,

Since the 20th of July?

July, yves sir, We did it a couple nights, I think it is the
17th was the first that we commenced, I can tell, There was a
few days I had no weirs and I could not take the measurements
until I got the weilr in, because I had no meter. There was no
uge taking measurements at the one or two without I took them
all, and that is the reason I kept no record, On the 20th
day of July--

Where did you have no weirs?

In the Union,

Now, what do you do with the water, the night water; after you

- have turned it out of the Factory race; what becomes of 1t?

Ve divide it in the Union and City creek, or Fifth West, which-

ever you call it, and any to spare, 1t goes to the Tanner rawe,
but there has been many a night there was none for the Tanner
race,

That means you distribute all water going down City Oreek to
the Fast Union--

Divide it as near equally evefy night as we pogsibly can between
them two;

And what is the capacity of the Union?

About thirty-three to thirty-five second feet,

Then how much-= have you your gauge readings since July 20th?

Yes sir,
Ag to the distribution? AL Yes adlr,
These various systems? AL, Yes sir,

Since that time there rnave bheen welrs?

Yes sir,

In all the ditfhes, You may give those to the zourt now, please?
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July 20th, only took one in the evening at 5:31 P,M, That was
the day we put in the weir in the morning, so I just read them
in the evening when I went up to change, I had in the @ity
race at 5:45 P,M,, 1,14,
What does that mean?

I had in the Union 1,01,
Is that the gauge reading?
That is the gauge reading, yes sir,
Hove you figured that in second feet?
Mf. Swan has figured it in second feet, I haven't, there
was two second feet and a half, as near as I ocould guess at 1it,
going down to the Tanner Race., There was one foot, one zecond
foot golng down the Mill race-~ Tanner race, at 6:10 P, M,

48 gauge reading. .

‘We won't have these readings now then 1f you have not figured

them in second feet, we will get them in second feet,

Mr, Swan has the same gavge reading, and worked out in second
feet,

Mr, Thompson, xmu do you know as a faot as to any waste water
which has flowed through Provo VUlty and on into the lake during
the past period from July 16th to the present?

No sir.

You don't know?

No sir, I know of none,

And would you know of any if there had been some?

Wlell, there has been a few times I have watched very close,
There has been a few times on these little ditehes early

in the morning probably run for half an hour, thege little
ditches, these little town ditches some fellow has missed, or
something, but take the cmnals outside, I have never found a
drop in the east part of town, and 1t has been very seldom I
have found any in the small ditches, but it has happened

ozzasionally there huas been o little going dovn,
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How many assistants do you have who do nothing but give their
time to the distribution of water in Provo City®?

Just myself and one deputy,

You do nothing but see this water is not vwasted and is properly
distributed? '

Yes sir.

-—--\--x-u-:-—_-.-—--—m--—--‘———-—--—-——-————-——_--—————--a..—-—-.~..

THOMAS G, THOMPSON « = « =

DIRECT BXAMINATION by Mr, Tuscker continued,
Mr, Thompson, have you measurements of the canals of Provo
City for the dates July 28rd, 24th, 26th and 26th?
Yes sir,
And by adding those meausurements together you would get the
entire amount of water reseived by Provo City or those dates?
Yes sir,
You simply have those measurements in terms of gauge helghtg?
Yes sir,
Will you give them to us now please, as rapidly as you can?
23rd and 24th?
26th and R26th, those happen to be the dates for which Mr, VWentz
has given definite reading,
July 23rd, 65:16 A, M,, Factory race, 2,07; Clty race at 5:30
A, My, .64; Union at 6:24 A, M., ,66; Tanner race at 6:40, .53,
taken by the water peg, Then 1n the afterncon--

MR, RAY: I don't think Mr, Wentz guve any measurement
for the 23rd, Gave 21st, 2Bth, 26th and 27th,

I understood him to give measurements for the 25rd, 25th and

26th,
MR, RAY: I have no objection to it,
In the afternoon at 5:16 P, M,, Union +98; Clty race 1,19, at

5187 P, M, one second foot going down the Faetory race,
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Tanner reace .47 at 6:07,

Give those readings quite rapidly, please?

Chahge the 24th Union .79 at 5:3% A, i, Factory one second foot
at 5:45 A, M, City race .68 at 6:09 A, M,; Tanner race .36

s (98G5 sl ke, kel

You may omit the 24th, Mr. Wentz gave us no measuremeuts that
date,

That was the 24th, you want the 25th?

Yes.

Union .B58, 6:864 A, M.; Yactory resce 2.20 at 6:38 A, M, That
would be 70 over the gauge.

What does that mean?

Be 70 over the gauge, The reading was 2.20, but it takes 150
before it goes over the gauge, and I just read it as I got it.
It means 70 over the gauge,

All right,

City race .86 at 6:52 A, M, Then ir the afterncon on July £25th
av anis9r By My, Gty race 1sé%, Union 1,06 at 6ldn Factory nace
2 second feet; Tanner race .46 at 6:02, You want the-.-

26th now,

At 6:06 A, M, Undlon ,72; Factory race 2,22, that would be 72

at 6:09 A, M, Oity rece .98 at 6:18 A, M, I haven't got the

- Tanner race that morning, Then in the evening on the 26th,

Unlon 1,06 at 5:45 P.M,, one second foot in Factory race;
Gity race 1,27 at 5:66 P,M, I haven't got the Tanner
race, Mr, Peay took that,

MR, TUCKER: Your Honor please, we would like to zall
Mr., Swan who has computed these amounts, for the moment, and
hove these amounts put before the court in terms of second

feet, You may leave the gtand, Mr. Thompson,
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GEORGE C., SWAN, called by the defendant Provo City,

testifies as follows:

DIRECT EXAMINATION by Mr. Tucker,
What is your name, please?
George C, Swan,
Do you hold any official position®
City erngineer of Provo Gity.
What is your profession?
Uivil engincer,
You have testified before in this case, have you not?
I have,
Did you hear the figures just given Tohy Wisoet ey Thompson,
:breceding witness?
T diialy ‘
Did you write them down?
I had them already down, I checked them as he read them,
Heve you computed the amount of water in second feet flowlng
in the various streams in Provo City in mMrzXxmm accordance
with those measurements?
I have,
You moy give the total flow of water received by Provo Uity on t
%he dates July 23%rd, July 25th and July 26th, as computed by
you? '

I wish to make one amendment, On the afterncon of July 26th

I did not have those figures, I have not computed those, the

rest I have,

ALl right, give the rest,

On July 23rd, the Factory rece--

Just a moment, I asked for the total giver to Provo City?
Total in the morning was 59.09 second feet,

Execluding the water works?

Ix2luding the water works, The water works not included in

here, These measurements inelude only the sanals given by
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Mr. Thompson. On the afternoon of July 23rd, 60.25 second
feet, orn the morning of July 24th, 38,35 second feet,

That was orn the morning?

38,35 second feet or the morning of July 24th,
We just wanted July 25th? .

Mr. Thompson gave that measurement July 265th, morning measure=-
ment assuming 46 second feet, which was the amount in the
afternoon for Tenner race, it is 65 second feet,

You should have said 4.6 second feet for Tanner race,
shouldn't you?

Forty-six hundredths gauvge height for Tanner's race, That was
the gauge height in the afternoon of that day, no measurements
were taken in the morning, I understand, On the afternoon

of July 26th, 27.75 second feet. The morning of July 26th
there was no quantity given for Tanner's race, but the other
three canalg! total 1ls 65 second feet,

Bxeluging Tanner's race?

Exelueing Tanner's race, for which no meagurement wag given,

Water works isg not Included in any of these measurements,

CROSS HXAMINATION by Mr. Ray, #

Mr, Swen, can you state whether or not there ls a leak around

the Bast Unlon wedr?

Arounc the Hagst Union weir?

Yes,

Or the XYactory race?

The Hagt Union weir,

I don't know of any legk around the Hast Union weir,

Do you krow whether there ig one?

I cannot say positively, That is, as I understand you mean

around the welr bhoard inside of the canal?

Yes,

There 1s ro leak around the outside, theye may be around the

welr hoard,
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You made no allowance for that if there was such?

I made no allowance,

What leak i1s there around the Factory race weir?

About one seconda foot,

Have you made any effort to determine accurately how muzh that
leak ig, or 1s that just an estimate?

That is Just an estimate.

Might it be as high as three second feet?

I haven't seen the Factory race when it was turneg out, and I
am taking My, Thompson's estimate for that leak,

Of that you have no personal knowledge?

Of that I have no personal krnowledge.

Angd in these figures do you make any allowance for leak around

- the Factory race weir?

I cblel,

. How much?

One second foot,

| Around the Hagst Union weir?

I made no allowance for any aroundé the East Union,

CROSS EXAMINATION by Mr. John I, Booth,
You have the ordinary welr measurements im each of these canals,
do you?

All except the City race,

. What Xkind of a measurement do you have for that?

On the City race we have the flume and gauge ir the flume,

I rated the City race on July 18th, and fourd that tle gauge
readings and the quantity flowing woulé practicelly check the
rating on the City race of last year, and used the rating curve
which I made out last year, for determirning the quartity in the
City race.

Do you know whether your measurements are made at the some poim
a8 those of lMr, Wentz?

I know that my measurements are made at the regular rating
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station, and that as I understand Mr. Wentz' testimony is the
point at which he made his rating.
You don't know how to accourt then for the difference between
the amounts you found and those MMr, Wentz found on the same
day®?
Only that they were t&ken at different times during the day,
and the quantity was different,
The quantity would not vary that much naturally, would it,
Just in the dally fluectuationg?
The fluctuations are very great in there, as I understand
it, and from what I have observed laest year, I noted greater
fluctuations than that.
They must haxe been caused, however, by some one taking water
out abowve, oxr turning some in above, don't ou think?
I don't know what was the cause, may have been combination of
. causes, The total fluctuation on the whole system, that is
of the natural flow of the river, falls on Provo City, under
the present system of distribution, of which testimony was
given in the last hearing, and all the fluectuwations on the whole
system falling on Provo City it may be an accumulation of all
~ the fluetuations on the whole river, together with any inter-
ference there may be on the ditches,
The time when Mr, Thompson measured though wasn't Tery long
from the time when My, Wentz measured in some instances, was
147
I don't know ercept from the testimony that Mr, Wentz has
slven as to the time he made hls measurements, about three
o'zlock in the afternoon, Some of these measurements aEX as
testified to by Mr, Thompson, were made at five o'zslock in the
afternaoon, Time #iven by Mr, Thompson shows the time at which
he made the measurements, and Mr, Wentz stated his measureéments
were mede, a3 a general rule, about three or four 0'z2lock
in the afternoon,

How do you explain the whole of the fluctustion to fall on
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Provo City; you say Provo City must stand all of the decrease
each day, as I understand it, and then it gets all of th. berefit
of the increase, is that right?

The gates at the head of the other capale are so set that in

(e

ase of an increase in the water the gates form an orifice,
and the increaszed inflow 1s not in proportiorn to the head

on thestream, the head over that orifice, and as a consequence
it throws the fluctuations away from the gates, and that is
the case on each of the other canals, all of them having their
gates set to take a practically constant stream through the
orifice of & given size., It throws it away all) the time anc
the increase in quantity is thrown away from those gates,

and they take very near the same quantity, prastically the

. seme quantity when the water is up as they do wher it is

down, and all the difference is transferred to the city

race and falls on Prove City, and if the measurements ere
taken at Provo City when the quantity is the greatest, then
when that drops off Provo City is the loser, and that appesrs
to be the case right along.

As I understand you the increase goes to Provo City as well
aa the deecrease falls on the city under these conditions?
Yes, but the increase 1n measurements are generally coming
along apparently at the time of day Mr, Wentz is takingz his
measurements, and the decrease generally comes at a time

at the balance of the day, In other words Mr, Yerntz starts
out to distribute the water and measure from the upper end,
and he coMes along down the canal and measures each of them
and adjusts their pates as he comes down, and driving around,
and when he gets dowﬁ to Provo City end drives arourd ard gets
to the gate at Provo City, why, the water is down there and
he measures it while it is up. If he has followed it through
and adjusted it he measures it while it ie¢ up and then if
there is any interference or any fluctuation, why, it is

shortege insteac of an increase,
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Suppose Provo City should put ir gates similar to what tlrese
other companies have, couldn't you regulate this 20ndition
Just as well as the other companies do?

No, because we don't get the water to bring it up to that

Why couldn't you arrange your gates so that they will take

this constant flow just as the same as the Yest Union, for
instance, or the Big Bench or Timpanogas?

We could if they would turn the water down to us ard zllow

us to turn the over flow dowr the river, If they would turn
sufficient quantity of water down so that we could haveour

gates set to take just the quantity we needed zpd allow tle sure

plus to go on down the river, we could ¢o that, but the others

 being ahead and they have everybody to throw that on to, they

' can do it and we carnot,

Don't you tap the river up higher ther some of the others?

Most of the others who get water from the river with the
‘exception of the East Union or the West Union canal ere

| supplied largely by seepage, practically all by seepage, and

only the West Union takes that quantity, ard that is regulated

by the gates in the river above the head of City greek,

' which divides the water there ard turns the water cdowr into the

. river channel,

What about the Timpanogas?

Timpanogas takes water above the head of City ereek,

. And the Big Bench?
. The Bilg Bench takes water above the head of the City,

How far above?

Well, it is very close, the Provo Bench is just above the

' West Union heacgate, that is the gate in the river that

controls the West Union and Provo City, the City creek
takes off-- generally run the dam across, and the set of
gates that run across the river just below the Provo Bench
canal and West Union gates are setto give just a certain
quantity there, and all the other is thrown over to the

other gates,
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It wauld be merely a matter of arrangemert, however, to put
your gates in the same condition as thoze ot}mrs; woulgén'tt it?
It would, as I say, if they would arrenge to give us the quantiw
ty'of water which would supply us, but as we do not get the
water we cannot turn it in., If we set our gates to ta
ve want, and if the water don't come there to furnish what we
want, theh we cannot regulate our sate so as to irecrease the
quantity of water in the river,
But the commissioner does turﬁ cown the amount to vou that he
has testified to, doesn't he, at the gates?
I don't know, we don't receive it if he does,
You don't know whether people take it out between the mouth
of the river and your headgates?

I do know there are a number of ditches down there, the Upper

- Bast Union takes out of City creek just very close to the

‘head, and the river bottoms takes out on the road--of the City

creek between there and head of the ocity canal,

And they are under regulations, aren't they?

They are supposed to be under the regulations of the commiseicrer,
not under.our regulation,

Now, the Upper East Union takes out down below you, coesn't

1%

No, 1t takes out of City creek above the city ereek; it takes

out of the same channel as we take out of helow where t at

channel leaves the river, and above where the head of our
canals and measuring devices are,

Why don't you regulate them so these fluctuations would zo on
to the Upper East Union, part of them?

The regulation is not 'under our charge, it is under the

charge of the czommissioner,

The commissioner doesn't fix the headgates, does he, build them?
Rhey are built under the instructions of the commiseiorer, and
he zontrols the adjustment of those gates.

8o that every bit of the cifference up and cdown fulls on Provo
City, you say?
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Practical;y all of it, there is & slight cdiffererice ir insrensw
ing the head of the orifice, but the differerce is very slight,
You think the result of that is you get less water thar you
would if you had a constant stream, the same as these other

people do?

It has so prover during the last thres years,

RECROSS EXAMIVATION by Mr, Ray:

Mr, Swan, isn't it a faect that the commissioner has so adjusted

the gates that the Provo Bench Canal takes half of the shoalk of

these variations?

I don't know, I haven't visited the hean gates very frequertly,

- but judging by the results to us, the shosk appsars not to have
}been distributed this year any different from whut it was lest
year.

 Are you able to say the gates are not so adjusted that that
shock is distributed between the Provo Bensh and the City

| equitably?

EI couldn't say right now as to what is the sordition,

' As a matter of fact, there are no adjustments of headgates made

on the day the commissioner makes measurements, is there, 'r,

' Swan?
' As I have understood, any time that the commiseioner-- he would
make adjustments whenever he found ir hie judzment adjustmente

' were needed, whether it was the day he wes making the nensure-

mentg or any other day,
You are not abde to say, however, that the commigcioner mukes

both adjustments and measurements at the seme tine, are you?

‘I have not followecd the commissioner arourd to determine just
what is his procedure, we leave that to him,

 Your measurement insluded nothing for the 2ity water, that ie,

the water that is in the city system?
No, they did not inzclude what was in the 2ity system;

Were z2ll of these measurements made above yvour first diversion
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point?

They were made at the head of our canals,

\Aboveyour first diversion point?

The first diversion point that is in the cortrol of the city,
THE COURT: Do I understand from that there are some

diversions above tlat are not under the sortrsl of the city?

'The River Bottoms, Bast Union and others made from City Creek,
THE COURT: And above where you measure?

'Above where we measure,

|} —_———.—--——-——---—mn—----—--——--—u——-—-—---—-—-—------—----u------.

THOMAS €, THOMPSON recalled,

DIRECT EXAMINATION By Mr, Tucker, contirued.
aHaving heard the differerce in measurements between your's
Eand Mr, Wetnz's, can you account for those differences in
tmeasurement of water received by Provo City?
§Why, it goes off every night, and it hardly ever roturns
;in the morning until about six thirty to sever o'zlock, one
fmorning didn't return until nine o'zlock,
fNow, is it a faet of your own knowledge, and of your own
;observation there 1g less water usually ir the City creek at
;night than in the day time?
aYes S0,
| And you make your measurements before the increase?
tAs a rule, yes sir,

Now, regarding this six or eight feet of waste water, that
rjMr. V/entz spoke of thié morning, you hzard¢ that testimony,
vdidn't you?

y VYes Chalaes

If that water did go around the ecity's dam ané out of City
’creek and into the river, what would become of the water?

It would go right down the river channel and commigle with the

seepage weter for Tanner race and'little Iry Creel, if there
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is any,

Have you had more than sufficient water in the river during the

past twoweeks to supply Tanrer Race?

' No sir, we haven't had enough most of the time,

Now, as I understand it, you make as rear an equal distribution

as possible between the four distributing systems in Proveo

City of all the water received by vou?

i Yes sir,

| You never give it 2ll to ore system for a little while ard then

all to another one?

No gir, I base my distribution on acreage that I have to

irrigate.

| Have you had complaints of irrigators within the laat two weeks?

Yes sir,
Ag to insufficiency of water?
MR, RAY: Object to that as irrelevant ard im=: terinl,

TH# COURT: OUbjectiorn sustained,

CROSS EXAMINATION by Mr, Johr E, Booth,

How far is it from this waste gate that has been talled about
to the head of Tanner race down the river?
Why, it would be about three miles, I would judge, I guesac be
four milés down zlong the way the river winds around,

Most of the water would sink then, wouldn't 1t?

There is seepage all along springs up, all the way through,
You think that it is not any more economical to bring this
down the City race, this six or eight second feet?

Yes, I think 1t would be if it was there, but I didn't know
it was there,

Hove you followed the City ereek up to find out 1if thefe are
diversions that should not be taken out betweer the mouth of
the canyon and your head?

I don't know, there is eighteen or nineteen, but 1 carnot tell
which ought to be and which should be,

You never have got & schedule from the commiseioner?
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No sir, that is striectly up to the river zommissiorer, I
wouldn't krow which had a right and which had rot.

I think you said you had rnot been to see whether this waste
water was going since the day you ard Mr, Fergusor shut it

off?

It is off in a kind of 2 bend ir there and I never thought

there was anything-- because me and Fergusor wert down and fixed

it the day we put ir the dam, and I never heard more of it.

REDIRECT EXAMIFATION by lir. Tucker.
You have made trips to the head geates at the meuth of ¥rovo
Canyon frequently, haven't you, to see where the water was?
I made one the night of th: 23rd of July.
Did you learn orn that trip arythire regerding where the water
was?
It was not in City creek, I know that, I went up as far as
the Olmsted at the courty road bridge there, and got off at

11:15 when I was there, and very little water in City creek,

WALTER PEAY, called by deferdant Provo City, testifies

ags follows:

PIRECT EXANINATIO) oy HMr, Tuckcr.
Give your rome, please?
Walter Peay,
Do you hold any official position?
Deputy water master,
Are you acquainted with the distribution of waoter to the
Provo City system from City sreek?
Pretty well,
How much experience have you had with it, acquaintarce had with
it?

Nine years,
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Do you not hawve anything to do with that distribution?

A Yes sgir.,

What is that?

A Regulation of water to each canal night and morning.

Q@ Heve you been in a position and known the rélativeﬁuantities
of water flowing in City creek at night and during the day
time?

A | I never measured it myself, that is up to the erginegr and
water master to do the measuring.

Q Have you made obseérvations of it ?

A Oh yes, |

¢« What would you say from your observatioy was the relative
quantity flowing in City creek during the night time and during
the day time?

A 'Well, from the time we started this year changing the water

| from tﬁe Factory race out to the farms, we haven't had much
more at night than we had dn the day time, except thg night
- of the 24th, Since the night of the 24th we have had more.

@ What do you mean you haven't had mueh more at night than
day time?

A Well, less water at night than in the day time.

QI You mean after turning the water out of the Faetory race you
haven't had very wuch more water in the dther three laterals
than you had in the day time, even with the water out of the
Factory race? A, Wo six,

Q@ That is what you mean?

Al Yes sir,

@ Now do you know about how much water there is flowing in the
Factory race iin the day time?

Al No sir, I never kept any track of that at all,

Q@ But you wobuld say that there is about ag much less in the
City creek at night as there is flowing in the Factory race
during the day time?

Al Yes sir, I will tell you what I go by, I have an eight inch

plank--~ I have two eight inch planks at the brick yard where I
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turn all the water out of the Factory race., Aftéer I turn the
Urion flow ther take the balance ard tury it to the west

side of town, there are two eight inech planks, When I first
change it i1t runs to the top of the two eight inch planks,
After it has been changed for an hour or two it runs down to
bretty rear eight inches,

Do you know regarding the distribution of water as to whether
the water is distributed about equally between the threes
distributing systems of *rovo City?

We distribute that according to the number of acres each

one 1s drrigating.

‘When you turn the water out of the Factory race at right, how
4o you distribute that extra water?

LPivide 1t amongst the three different canals.

You never glive all of 1t to one canal?

No sir,

THE COURT: Mr, Peay, do you know what oocasion

causes the difference in the flow of water from the night and

day flow?

No siz, I don't know,

CHARLIE D, BROWN, called by the defendant Provo

City, testifies as follows:

DIRECT EXAMINATION by Mr, Tucker:

What 18 your name?

Charlie D, Brown,
Where do you live?

Provo Bench,

What are you engaged in now?

At the present time I am working night shift at the Provo

Fressed Brick yard,

Are you acquainted with the flow of water in City creek during
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tlie night and day time?

Not during the night and day, no sir. I have noticzed it
considerably at night.

What time do you go on shift?

Seven o'clock,

What time do you go off shift?

Seven o'clock.

In the morning? A, Yes sir,

What is your work with the brick yard?

Burning firing kilns,

Do you have anything to do with this water?

Use the water to rurn the dynamo to light up the yards.
Do you have an hydraulie dynamo?

Yes sir, and have water wheels,

Will you explain to the court the relative amount of water

that goes through your brick yard during the time that you
'are on shift, is there more at twelve o'zlock at night say

than at seven o'elock in the evening?

o sir,
What is the comparative quantity?®

The water begins to drop about ten o'slosk at night, and
drops dovm from ther on until about three in the morning, and
about four I turn the lights off, From then on I don't take
any notice of them, but the water drops down on the wheel,

I have it turned for one hundred wvolts at elght o' 2loclk

and by twelve it will drop down from ten to twenty-five,

have as low as fifty volts.

Have you always had enough water to run your dynamo?

| No sir, I have had to shut the dynamo off two or three different
:occasinns. |

' When were those occasions?

' I cannot gilve you the exact date, for L didn't keep track.

' Tell us about when they were?

Around about the 20th,

20th of this month? A, Yes sir,
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All the water that doesn't get through the Bast Union Canal
must go through your briek yard, is that rizht, if it goes
down City creek?

Yes sir, I think all the water goes down City creek goes

through there,

CROSS BXAMINATION By Mr, Ray.
Mr. Brown, when did you first notice a fluctuation?
The first that I noticed was about the 16th,
THI COURT: Of this month ¢
Yes sir,
As a matter of fact, didn't you complain about the flustuation
during the period of high water?
No sir,
You didn't? A, No sir,
Did you notice them at all during the period of High water?
No sir,

And you say last few days you have noticed that since the

' 24th?

The last two nights there has heen practizally no differencze,

very little,

Constant stream last two nights?

Just about,

‘When you noticed this fluctuation at night hawve you ever

observed whether there are any diversions on City creek between

the point at which you use it and its intake from the river?

No sir.

You have made no investigation of that?

No sir,

--——ls-\.--.—h-u:.m-.—-ll-l.'.;n-uuc‘--cu.-J-—n-u-nl-m———-—-—-.v--—t—-—-t-t.u.-—— - em ws va s rw ea em

JESSE CURTIS, called by the defendant Provo City,
testifles as follows:
DIRECT EXAMIVATION by Mr, Tucker:

What 1s your name?
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Jesse Curtis,

Where do you live?

Provo.

Whét ls your business?

Foreman for the Provo Pressed Brick Company.

Have you had any oczcasion to observe the quantity of water
flowing in City creek, compering the night flow with the
day flow *? A, Yes sir,

You may state the result of your observations?

I have noticed some zhange from the 17th until about the 23rd,
one night in particular my boiler man wasn't there, I watered
the horses at ten o'eclock, I was up at five next mornirg, and
therewas just about half the amount of water in the race
at five o'clock in the morning there was ot ten o'slosk the
night before,

How did you observe this fluctuation, did you have any way of
measurement?

I could see 1t on the bank.where the water had been up to where
the horses all went right out into the creek, wasn't only

half the distance up on their legs in the morning as it was

the night before, that is what drawed my attention to it so

strong,

J, I. JACOBSON, <called by the defendant Proveo City,

testifiecs as follows:

DIRECT EXAMINATION by Mr. Tucker:

. What 1s your name?

Jacob I, Jacobson..
Where do you live?
Provo 3Zity.

What is youf businesg?
Farmer,

Are you an irrigator under the Provo City system?
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A Yes sir, have been for fifty years.

§ Where do you own land?

A Down -~ I own some under the Scott ditzh and also under the
Fourth and Fifth ditches going down 5th West,

q In what portionm of the city is that?

A  Southwest portilon,

When do you have your turn for irrigation?

O

A Vly, at various times,under the Scott diteh I irrigate

Morday nights,

=

What time?

A Wny, it is in the hight from six to sometime after midnight,
g Did you irrigate your land on last Monday night?

A No sir,

Q Why didn't you?

A I was there to irrigate, but there was no water,

=
-

Did you irrigate your land or» Monday night the 16th of July?

£

>

Yes sdr,

MR, RAY: Just a minute, I objeect to this class of
testimony as irrelevan%?dimmaterial, whether a particular
irrigator on particular times rad sufficient quantity of water,
It opens up the entire case, The only question here 1s whether
the commissioner is turning a sufficient quantity of water to
Provo City to reasonably meet its necessitiées during the period
from now to the final determination ofthis case.

THE COURT: What do you contend for this evidence,
if the court admits it, The wiltness hags already answered the
question, said there was no water there, what do you claim for
it?

MR, TUCKER:_<We simply want to show by a number of
witnesses, make them as few as we can, that there has not been
sufficient water in Prove City during the last two weeks to
properly irrigate the land of Provo City. The only way we can
show that is by showing dindividual irrigators have not been

able to get their water during their turn,

THE COURT: If that 1g the way you are going to show
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1t objection is sustained. I do not thirk it would show it
at all,

MR. TUCKER: Ve have shown, I take it, and can show
that the water under the Provo City system has been properly
distribﬁted, and if, under a proper method of distribution
individual irrigators cannot get their water, then I feel that
the evidence clearly shows a necessity for more water., We
can go more fuily into the method of distribution here, if
your Honor desires that. A

THE COURT: No, a}l I want to know particularly
is what you have got, what water is being taken, I think the
court has sufficient knowledge to determine if you have
enough 1f the court knows what it is, You have evidence
the amount of water is not normal and fluctuates, Before we
get throusgh the court would like to know what is the ocoasion
of that, but I don't think the court can take the time =~ I
imagine 1t would take three or four days to take such evidence
as you have outlined-- the quantity of water there is in the
river avallable, and the quantity given to the ocity for uge,
and then, of course, the responsibility rests upon the aity
distributors to distribute 1t preperly, but we have page after
page, day after day of evidence right along the line that you
have suggegted, what quantity of water 1s necessary for the
clty during the low water stage x for sprinkling purposes and
city uses and for the irrigators and the quantity of land,
That was agreed upon, I think, by a measurement made by Mr.,
Stewart, as to the entire quantity of land inzluding all lands
that might be covered by houses, so that I have all that
evidence, and think I have it in my mind suffilciently so that
if you czan arrive at the quantity of water definitely that
comes, and as to lts being constant, I think the sourt would
be in a situation to determine whether you needed more or
not, Any further questions?

MR, TUCKER: Of course, if your Honor please, we
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have figures before us, and it may be possible by fisuring to
show we are getting water down here, but the fact whether we

are getting the water that we need can be shown by these
farmers; these irrigators, are clémoring for water, and this
water is belng distributed as well as we possibly car distribute
it, and still we haven't enough, Now, of course, we have put
eridence of this sort in the case before, and I can see that

it would take a day or so, it will take more than a day or

s0 to get all our evidence in now as to lack of water already
this summer, and I don't know what to say,

MR, A, O, BATCH: It would mean simply when you
get through w would have the right to rebut it, of course,

MR, RAY: Be a retrial,

MR, A, C, HATCH: It means retrying all the lssues
of this case as to the necessities of Provo City, and there
can be no end to it,

T COURTs Mr, Tucker, I wanted to give you every
opportunity to show what the situation is, if theré ls any
nezesslty now flor an order on the commissioner to change
his method of distributing water temporarily, I want to make
sugh an order if there is a necessity for it, I want to give
you every lattitude to determine that, but I fail to see the
necessity of goilng Into the individual necessities of each
irrigator,

JiR, TUCKER: If your Honor please, L think we have
broduced some evidence to show that the measurements as given
by the commissioner may be at fault, and thls evidence would
go to show that at night time, this man irrigating at night,
Provo City is shorter of water than in the day time, that
of the night irrigators is shorter than the day irrisators,

I suppose the evidence on that point though is suffiocient, I
feel as the court feels, we should not go into this,

THE COURT: It seems wvery 2lear iln the present

condition of the evidence that is true, that the supply of water

'
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is not much more tharn fifty per cent in the night time
it is in the day time, I expeét to hear some explarati.= of
that further from some of the witnesses, but the diffisulty
Mr., Tucker, with reference to this eviderce, if we as=unme
this witness would testify that he was very short of water
and did not have any, that would not meanr anythirz urless every
irrigator upon that stream was put upon the stard to testify
whetihher he was taking an excess quantity or rot, You see, in
order to make the evidence of any value whatever, you have
got toexamine every irrizator, We haven't time to do that,
So that I was merely suggesting you approash this matter fronm

some other standpoint if you czan,

MR, TUCKER:; I feel, under the circumstarc

85, that

U

we may rest our case right here, This is the orly evidence we
car put in as to the shortage of water. Ve can show that the
water 1s dilstributed as well as we kpow how and urder that
proper distribution, we can show that numbers of mer are
suffEering, but that ewvidence, as you say,has jore irto the
court before,

THE COURT: And it would not have any efrest or
value unless you, of course, put in the negative evicdenrce,

Any 2ross examination of this witness?

MR. RAY: No-

I T

A, L, PENROD, called by the defendant Provo City,

testifies as follows:

DIRBOT BXAMINATION by Mr., Tucker,
What ig your first name?
A, L, Penrod,
Where do you live?

Provo City north town here,
What is your business?

Farming.
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Have you any especzial cornection or acquaintance with City creek
near the point of diversionrn of the Bast Union sanal?

Well, I do some watering up in the river bottom there,

You may explain what watering you do up trere?

Well, I water there about every-- I thirk it is nine or twelve

days, somewheres like that, and find sometimes thst Qity awraeel

-
=
“

has been pretty short, while other times it had suffisient in

3
p & | A58

Do you have charge for Proveo City of a certair small distriet
up there?

Smell district,

Where is that district?

Right here in the north end, just south snd little east of the
brick yard in there,

And where do you irrigate from?

From the Hast Union,

And can you state as to the difference in quantity of water

flowing in City creek durinz the night time and day time durinrg

the pagt week or so?

'No sir, I carnot.

MR, TUCKHR: ‘e rest,

T, F. WENTZ, recalled by the deferdant Provo Berch

Canal & Irrigation Company, testifies as followa:

DIRECT HEXAMINATION by iMr, Ray
Mr, VWentz, you have heard the testimony relcetive to the
fluctuations in City creeck betweern the day ard ~ight [low?
Yes.
Have you ever made any measurements to determine whether or rot
there was such fluctuation?
I have observed the two registers every morning on the - ~
ever vy morning I am here, mot ip Heber, The register orn the
Provo Bench and one on the Provo Reservoilr capal, One at the

Provo Reservoir draws direct from the river natural flow, and
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Provo Bench draws from the tail race of the Ulmsted

ard City creek draws both from the tail race ard sma

down the river, and there isn't any difference at the

City creek betwe
stream =11 the t

two twenty-four

eén day anrd right flow, Provo River
ime, doesnlt jump up or jumn down.

hour readings everyour, it orly var

hundredth of a foot, or three sesond faeet,

It was your inte
to ¥rovo City to

turned in?

ntion in measuring the quantity whis

give to it a constant flow of the quantit;

=

is

ied

Yes, constant flow and gates are adjusted to divide txe

with the other o

If there is any

anals of the oity,

such variatiorn as that recorded it

would

ehosk

<

have been your intention to sorreat it at 2all times if 221

to your attemntion?

L

led

In the flow we do not make any change of the gates orly aim

to divert some from the Provo Bench, moving the zates probably

tenth of a foot

(=)

or vise versa,

Mr. Vents, is there any possibility of such a flustuatiorn in

the quantity of water flowinz in Prove river?

There isn't any ratural condition of that kind at all,

'S0 that the loss of water is by diversiopn if trere is sush loss

as reported here

Yes, there may be some change by some diversion along

2

between the head of City creek and the bri sk plant,

t

.
ae

stream

Now, as to the shock caused by the operatior of the Ulmatad

plant, and fluct

uations in the river, state whether

that is wholly absorbed.by Provo City?

No, it is not,

how they have be

or

rot

I can show how those gates are arranged, a

en operated, City race diverts both from

¥l

-
-

e

0

tail reace of the Olmsted plant and some flow down the ratural

bed of the river
Olmsted plant in

of water and has

through the mouth of Prove canyon,

Be

low

P

Lo

the tail race Provo Bench diverts its quartity

two vertical 1lift gates, The weat
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these gates 1s lifted clear of the water, six to ter inches 2le:

of the top of the water, and left free and blocked tler
nailed, The east gate is partially ir the water arndéd is used
for rsgulating the flow into the canal, There are a rurber

of gates, six or seven, that lead from the tail race out from

the river into the hsading of City Creek, One of those rates

S5 v -

ls raised practically clear of the water, The water =lops up
against the lower edge, and the other zate 1s used as & regulat
gate to City race, ard about one half ir the water, and the

other gates are down, This divides the shosk prastizally

o

equally between the Provo Berch ard City race, and the rezister
on the Provo Bench located farther dowr the stream records
whatever variation that is, The other flow zoming to the ity
race down the Provo river zcomes throuzh the Froveo Reservoir
dam, and the only clearance ir that dam is about two feet
vertical opening of two feet, and it zoes over the Timpunogas
Can Company dam with just a light spill, probably fifth of a
foot, and there are overiflows over each of these, Very large
gquantity going down here is pracztically all the flow coming
throvsh the Ulmsted plant, Now, the West Urion draws aleso

out of the tail race of the Ulmsted plant part of ite water,
and part over the spillway of the Provo Bench, anc it taes a
light part of the shock from the wheels of the Ulmeted plant,
but the Upper RBast Union is drawing {ram the submerczed gate,
and takes very little of the shock; but I examined the
registers on the Provo Bench, Provo Reservolr and tlie Upper
Bast Union, and I also look over the sheets, the log

of the wheels of the Olmsted plant each day, snd the variatlon
on the Olmsted plant few days ago that + observed it, ran

from 3350 kilowatts to 3500 kilowatts an hour,

Mr. .entz, the register in the Provo Bench ie an automatic
register?

Yes,

8howing constantly, so if there were the variation in the

river as indicated by the te-timony of the witressce o8 10
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variations in City Creek, it would certairly show, would it
not, in the flow of the Provo Bench?
Yes, those twa registers are a complete index to the whole
system?
S0 that it eliminates, does it not, that condition-- I withdraw
that-- that condition eliminates the possibility of the river
changing being the cause of the variation in City Creek?
Yes, there 1s no river change,
NWow, of the measufements you gave, Mr, Wentz, I observe that
84 is the least, 84 second feet, substantially the least going
to frove City this year?
84.19, I think, on the 23rd.

THE COURT: 84,99,
Yes, 84.99, Ao Yes,
That lneludes the supply in the eity, does it not?
Yes, that is allowing 8 second feet for the water works system,
Thke that 8 second feet away and additional three second feet),
and glive eleven second feet as ecity supply for munieipal pur=-
poses, and assuning the farm acreage within the city to be
two thousand plus, what duty would that permits Prove City to
irrigate upon?

Little less than thirty acre duty.

CROSSH BXAMINATTON by Mr, Tucker,
Mr, Wentz, deducting 19 seccond feet more for the Factory race
from that constant flow, what duty would that leave?
Practically forty acre duty.
Mr. Wentaz, Where are }hese registers placed, where is the regis-
ter on the Provo Bench canal placed, on the inside, on the canal
slde of the gates or on the river side of the gateg?
It is placead eight thousand feet from these gates down the
canal,
That register that you speak of determining the height of water

in the canal, in Provo Bench Canal, is eight thousand feet
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dovm the canal®?

Yes sir,

From those gates?

Yes sir,

And where is the register of Provo Reservoir Company's canal?
It is just on top of the bench at the station.

How far 1s that from their gates?

Brom their head works it is about a mile or a mile and a quarter.
Is there anything to prevent tampering with these registers,
are they under lock and key?

They are in houses, locked,

No one has access to them but yourself?

Yes, Mr, Franklin has access to the Provo Bench register,

Mr, McCune to the Provo Reservolr register,

Does anyone have access to the gates of Provo Reservoir
Conmpany but yourself? A, Yes,

They might be changed while you are away?

Not without my knowing it, no,

Why do you say that?

Because I would detect it on the registers, detect it on the
City Creek gauge,

On the 8lty Creek gauge?

Yes girv,

What do you mean by the City Creek gauge?

Gauge on the Clty Creek %k just below thé mouth of the canyon,

- Of course ! see that viver practically every day., some days
I am away at Heber all day, but the flow there 1s practically
the same, there isn't very much coming by the Provo Reservoir
Company's dam, |

There is no automatic register on the City Creek gauge?

No,

Isn;t it customary for you to leave that part of the system in
the evening sometime and not return agaln until the next morning?
Yeq, that 1s customary,

Now, why do you say that no one could change the Provo Reservoir
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Company's gates in the night time without your knowing it

A T would detect it on the register next morning,

If someone hagd taméered with the register then you could
not detect 1t, could you?

A Well, I guess if you get. that technizal, probably all the
Provo river would be turned down to the lake during the night
and turned back in the morning, I wouldn't know anything about
1t, that i1s pogsible,

@ From that personal observation do you know whether there is
fluctuation in the flow below the Provo Regervoir Company!'s
intake during the night and during the day time?

A No, there isn't sny fluetuation, I say T have.been at the
river gauge at least each twernty-four hours, znd it is not
chenged, and the little change at the plant it is only held up
for a short while,

Q@ And couldn't those Provo Reservoir Company gates be adjusted
S0 as to make the thing read the same when you came around
every time?

4L No, they don't know when I am coming around, nor anybody does
not, I do not have any regular trip or ary regular time,

@ Have you ever noticed any flusztuation between the clty headgates
and the Olmeted plant?

A Yes, caused by the plant,

Q What 1s that fluctuation?

A Fluctuwation caused by the plant, They mre rather short
duration except last saturday we put the Olmsted people, put
in the emergency dam, that would shut the lower users off for
maybe an hour before thé water got up agaln, Same day the
Timpanogas, somebody with & chip or his shoulder, got out
during that time, found the gavge readings down, If he had
waited an hour it was baok up normal egain,

@ A8 & matter of fact, hasn't the Clmsted plant caused very
great fluctuation up there curing the last week or so%

A VWell, they have this fluotuation putting the dam in and Sunday
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morning they were testing out and I took the regiéter sheet
up andé callecd their attention to it, and they explained 1t
to me and sald they were getting ready to go out, only be a
matter of a day or two, and + let them scrap it out among them-
selves,

They had & flume washout, didn't they?

Yes, they had an accident last week sometime,

Then you woulda want to qualify your statement there had been
no fluetuation there?

That is aczidental fluctuation those two days that I did not
recall at the time,

You have not answered my question yet whether you know of

your ovin personal observation whether there are fluctuations

in that 61ty Creek between night and day?
I have not been on the creek at night, only to go by the

register, and they are absolutely the best evidence there is,

On the day time I go or that creek irn the morning when I am
making the meagurements, I see 1t approximately-- I leawve home

at seven, and I get on to City Creck about nine or half past

nine, and I see it practically until two or three in the
afternoon, until I finish up at the brick yard here and Tanner

race, and I am looking all the time for fluctuations, never

‘make a meter measurement in my life, but what I am there

watching the gauge, looking specially for fluctuwatiom , If

I find one I discontinue it until it does settle, but I have
not found any,

Mr. Thompson and Peay complained of fluctuations in City
Creek to you, didn't they?

Yes, they complained when the river would drop., Had complaint

on it from Mr, Thompsopy, when the river was dropplng, when 1t was

going down from high water to low water, there was more water

" going down in the night than day time, I went and looked

at the three registers to see 1f there was anything in

that theory end there was absolutely nothing,
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Registers or ro registers, how will you explain the tcatimony
of Mr. Curtis arnd Mr. Brown, these other men, who say there

is more water in City Creek ir the day time than night time,
can you explain that?

There »re 2 pumber of diversions below the mouth of the canyon
and Provo Pressed Brick, It is possible some of those
diversions have been taken out in the night time and put back
ir the morning, by the users of the Xast River Bottomg Water
Company, but I think when they say the quantity is one half,
thet is & big exaggemation., I think probably may be a differ-
ence, 1f some of those were taken out, be a difference of

ten or fifteen second feet, about what the notes show,

As a matter of faect, it is your duty as water commissioner,

1f you knew there were these diversions being made at night, and
you were making your measurements of Provo Cilty in the dey
time, to make some allowance for these diversions, dsn't 1t?
No, 1t would not be proper to make those allowances for

these diversions. Be proper to investigate them durinrg

the night, put a gauge reading on for the twenty-four hours
and defermine that, Now if the elty requested thet any

time 1t would be done.

After the city complains of fluctuations and they are nrot
getting as much water as they are charged with at night,

isn't it the duty of the water commissioner to rather take the
initiative and find out whether they are getting the water

or not?

VR byl

You never made any invéstigation where that water was going
in the night up City creek?

Oh, yes, I think part of the-~ that makes City Creck

loock smaller at the brick yard during the day run and night
run i1s the gates outside of the gate house that back the water

up through the channels of the wheel, They are taken out at
&£ 15 .

night, they hold the water up along the boards for probably
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three or four feet deep. They are taken out at night and

current _
draws that/sxxx off swiftly, and doesn't look like there is
a fourth of the watér there it does in the day time. When
those condition occur at the gauge readings down at the
low period , we could determine that,
The faet those flash board were out, whatever they are, wouldn't
stop the dynamo, would 1t, from eight to twelve o'clock at nigh®
Yes, sure, it would stop the dynamo,
Vihen do they take those flash boards out?
They were out this morning when I was there, I don't know
what time they are taken out,
They are taken out in the evening, aren't they, when the
plant ceases work for the day?
I don't know when they are taken out.,
Mere conjecture on your part whether they are ever taken out,
Lentt dt, Mwp, Wentz?
They were out thig mornirng and out yeste}day mornlng,

THE COURT: Mr, Wentz, how meny diversions are there

above the brick plant from the City race?
There are nineteen,

THE COURT: If they were taking water Ilnto any of
those in excess of the quantity they ought to have, it would
reflect upon the quantity of flow?

Yes_sir.

REDIRECT BXAMINATION by My, Ray,
It would require the assistance of a députy to attend to the
gauge readings and see whether or not there were diversions
not authorized in your measurements above tihe brick plant and
below the intake of City creelk, would it not?
Yes, we have those people on schedule at the present time,
anrd have bheen for about a week, Before that they were not
on schddule and practically no restrictions on them, and I
do not know why they should butt in there and use water now,

But the only way you could determine whether that was done
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would be to put a gauge reader, a mar to wateh thoss Jiversions?
Yes sir, the flow at the head of City oredg-is sonstent =11 the
time ard flow durirg the day time at the lower end is all rizht,
What happens in the night, I dorn't Xnow,

THE CCURT: Ip that correction, I would sugzest,
gentlenmen, whatever else may be done, that you make observation
and varify the corditior that exists with reference to that

fluctuation, and report it to the commiscsioner, T

o+

here is
a fluctuation betweer the day and night at the lower end-- and
I will suggest to lir, Wentz when that is suzcested to h m, he
take such measures as may be necessary, evern thought it involves
some expense to find out who is causirsg thet flustuction
and wher he finds anyone causing it shut off all water from
that user urtil they put ir a device that you 2ar lock, and
then fix their intake so that they carn take so muech water and
shut off all their water until they do it, It would seem
ir some way that the quantity of watep Mr. Verntz has bheen
apportioning anc divertirg to the use of Prove City duriné
part of the time has not beer available from this evidence,
so that that ought to be corrested in some way.

YR, A, C, HATCF: I wish to ask Mr. Wertz ore

question,

CROSS EXAMIVATION by Mr, A, C., Hateh,
You say there are rireteer diversions from City Creek above this
measuring device?
Yes,
In ¢istributing water to City creek, do you make zllowarce
for all those users ir addition to the ecity's quartity?
Ok yes, I measure the quantity that is notually to the olty,
Measur@engge below a8ll of the rineteen diversiors?
Yes,

KR, TUCKER: I would like to ask one or two

questions regurding the position of Yrovo City as to talking all
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these fluetuations,

RECROSS EXAMINATICY by Mr. Tucker.
Now isn't it a fact, Mr, VWentz, that Brovo City, using a comuon
term practically takes what is left of the water after tliese
other users get theirs; their gates sre set at o certain
defirite point and Provo City gets the witer thet ic left in
the river?
No,
Vhy isn't that a faet?
Ary fluctuatiors in the plant, plant plckirg up more load or
taking less load is divigdea practically equally between the
city and Provo Bench, The flow dowr the river, the charge
of the flow of the river, the brunt of that is btorre vy the
Provo Reservoir Company, Practically the same stream comes
through their dam ow down the chunnel, The Prove Reservoir
is taking quite & lot of the shosk of the ratural variation
of the river,
I urgerstend that there is practically ro rotural variastion
ir the river?
Exceptinz storms und & shower, days without showers, practizally
no variation at all,
Aren't the Frovo Reservoir Company's sates =et at & sertain
position all the time? |
And the dam, just a small operirg ir the dam,
How co they get the brunt of the varistior then?
Because sbout the same amount of water goes throuzh the
deam &all the time, and.the gates aure only set lightly ir the
water, They are rot drawing under a nigh head, only just
dipping in the water,
Then the water would vary, you thirk ir the canal rather than
golng over the dam?
Yes, part of it, larger part of it,

And I understand that this register of the Provo Bensh Coanal
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shows practically nc variations lately?
Not between night and day does rot show any variatior exzept
th¢ shifting testing of the plant last Surday, ard ac-ai
te the flume, such things as that,

But now otherwise or excepting from Provo Lensh Caral (ompany

)

bearing part of the shock, my statement as to Provo ity get
what 1s left is true, isn't 1it?
No, West Union takes part of it, Upper Zust Urior takes & 1ittl
Aren!t the Upper East Uniorn gates set cdowr ir tle water?
Yes, drawing under a head, but any veriation ir the sreek
slight variation on the Upper Ezst Urion,
Because of variation in head the same ie¢ true of the-- how
do you cetermire, lir, Wentz, that the shoz2k is borne rhout
egually between the P?ovo Bench Caral ard 2ityr Creek?

MR, JOEN E, BOOTH: Objeet to th:it as havirz Leen
answered twice,

MR, TUCKER: He hs

0w

not explainred how he cetermine:
that. He said it was.
The Frovo Benzh has two zetes--

TH¥ COGURT: Objection iz overruled,

The west one is clear of the water, It is a gete, + think,

six feet wide, that is clear of the water, the other ie dippirg

in the water used for regulating gate, The shenrel from the

tail race out to City Creek, six or seven gates on that, ore
of them is practically clear of the wat:r, and the other ise
used to regulate the gate,

MR, A, C, HATCH: Mr, ¥entz went all over this,

THE COURT: He illustrated that on the soard,

I'R, TUCKER: 'But, as 1 understard it, he allows &
certain shocl through Provo Berch Canal, Ry tiat is, by having

one gate open and the other gate shut, Now, City Ureek has

.
"
2
9
W

five or six gates open, how can he determire that
betweer those two are borne equally?
THE COURT: I don't understand tue premise just as

you stete it.
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City Creek has only one gate open, six or seven gates there
they are all clear down except two, and those are only three
foot gates. One of them 1ls clear, Just dipping in the wa
and the other 1s aibout half clear, used as a regulating gate,
If there is any difference in the shoeck there the Provo Iench
is taking practically three-fifths of it, aczordinz to the
width of the gates,

MR, TUCKER: I think that is all,

MR, RAY: That is all we have. Your Honor sugges-
tion as to determining this, we want the water to be properly
distributed to Prove City., If it is not being there should
be ar arrangement made whereby 1t is,

THE COURT: It is e¢vident there is a leak somewhere,
Mr., Wentz has been turring down, &according to his testimony
and delivering to Prove City, or for their use, approximately
twenty secdnd feet more than the measurements made by
Mr, Thompson and computed by Mr. Swan show,

MR, RAY: Your Honor, may I suggest there lir, Swan's

meagurements 4o not include the eight feet,

THE COURT: With the eight feet taken off be apnrox=-
imately twelwve, and that 1s a quantity of water that would
relieve » great deal of the necessity for ﬁater and irn addition
to that there appears to be a constant flow over thogse waste
gates that ought to be investigated by fhe water commissioner
here, or water master, who ever has charge of it, and 1f this
quantity of 84 and 92 and different gquantities that have been
made available for the city-- would seem uncer the evicence of
both parties probably be sufficient for their use-~ if it is
not, MNr, Wentz, under the present sondition, unless the water
gets lower ought to furnish them more, That zcar be treaced
where it is lost,

MR, TUCKER: We feel that widl help us out a great
deal 1f we get the water we are being charged for, but ever at

thet rate we feel we are entitled to some more, I would lilke
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to make some observations as to the evidence whieh is before

the eourt,
( ARGUMENT )

THE COURT: It secms to me from the evidence that the
quantity has been distributed here for Yrovo is. probably amply
suffileient, Quite a reduction from that amount has been
wagted irn some way, Now, the uncontradicted evidence is
there is running now six or eight second feet over the spill-
way that hes been turned to Prove City and is available for
thelr use, Where the other water goes to is unknown to the
court, but under the evidence the court, Mr. Tucker, could
not make any order directing the commissioner to make any
chonge, because 1t seems he lg giving you fully and completely
all you need, I do not doubt that the situation changes so
that you will require a further adjustment the commigaionrer
will make 1t without any order of the court, He seems to be
anxlous to supply vou,

MR, TUCKER: I feel, your Hownor, he is laboring
under a mistake regarding that gix to eightlsecond feet,

There was evidence that was flowirg by and there is also
evidence, and I think your Honor understands the situation so
that we car gsay that must go dowm into the Tanner Race, and
1s charged to Provo City through the Tanver Race.

THH COURT: As I understand it charged to Frovo
Clty. .

MR, TUCKER: ©No matter where it was charged just so
1t was charged to us, Now, the officers thought they had
that matter 20rrected, and I think the evidence is rather in-
conclusive whether that amount of water ig--

THE COURT: Running yesterday is the evidence,

MR, TUCKWR: At any rate, we are belng charged with

the water,
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THE COURT: You ought to use it. I understood it
was being wasted,
MR, TUCKER: No, it is runring cown the river and
being retaken in the Tanner race ard useé¢ there, =rd chargzed

to us in the Tanner race,

MR, A, C, HATCH: Except possitly the whole of it would

be wasted by evaporation spreadirg out all over that,

THE COURT: That is rot of importance then.

MR, JOIX! B, BOOTH: Mr, Thompsor said it would b
much more economical to stop it off,

THE COURT: That would not make any differerce then.
I uncderstood it was running down the river to waste,

MR, A, C., BATCH: Is there any metter Tefore th

o

court at this time?

THE COURT: Not that I knpow of,

MR, TUCKER: I would like to 2all attentior also to
one statement made by lir, Wentz end one zomputation., Just
now he figured three cc¢cond feet for these municipel ditoles,
I understand the city ditches, the evicderce irdicates ehows
there is twenty-eight miles of these diteches, #rd there are
twenty-sever gitches, Fow, I thirk it is perfectly clear
that three second feet is rot adequate and carrot be adequate
to supply those twenty-sever ditches contirually with a 20re
tinual flow, ard it simply is ar 1llustratior of the basie
upon which lMr, Wentz is placing Provo City irrigators,and,
inasmuzh as he is practically taking the liorse decree Ior the
ratio for theseother parties we carmot cee why he ehould rot
inelude Provo City in.wk with those other parties,

MR. A,C.HATCH:; As to that it appears to me something
1ike I hazd & little band of zattle up ir the Strawberry
Valley ore time % end there was quite a streum there, The

Indlan came

o]

long anc said that the caltle wa

wn

drinking ell
of the Indiar's water, MNow, if Provo City has rot use for

the water they ought not to have it, 150 secorncd feet 1
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think Mr, Tucker asks for,
MR, TUCKER: 100 second feet,

MR. A, C, HATCH: They were entitled, under the Morse
decree, and came here this morning wanting the llorse decrece
enforced, What would they do with 150 second feet-- simply
run it to waste into Utah Lake, Now, he virtually concedes
50 second feet would run to waste, Hundred is @ll he is now
asking for, came in this morning asking for 150,

MR, TUCKER: No, we hhven't asked for more than 100
cecond feet at any time,

IR, A, C, HATCH: The order of the court provides they
shall be supplied with their necessities even if it takes all
the water from the Provo Reservoir Company, excepting their

storage water,
( ARGUMENT )

MR, TUCKER: Your Honor, we feel that the commisaioner
is not fair, that he is prejudiced against Provo City, and
we think there should be something added to the order in order
that we may get our rights until the final deeree is rendered

which will bind him, and that is what we are here for.
( ARGUMENT ),

THE COURT: I will say this, gentlemen, I think I
have heard all I care to hear, I am not going to make any
order today because 1t seems to the court that the quantity of
water is being given to you that will probably amply supply
your reeds, If it does not I will give an order to Mr. Wentz
at once to supply sufficient to do it, i1f there is water
available to do 1t under the terms of this order, which would
mesn the water should he taken entirely from the plaintiff

until they had beer reduced to that point where they get
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nothing but their stored water and deesreed rights, ifow, it
seems to the court an ample quantity is being given for the
usé of Provo City. I cannot see it any other way. If it is
not that can be determined very guizkly after these matters
are checked up, put someone or these streams at night to see
where the trouble is, Your evidence is it 1s reduced fifty
ver cent at night, If the quantity of water that is going to
you is constant all the time and is rot diminished by'fifty
per cent during the night time, you will have probably a suffi-
clent quantity, an abundance, and your evidence shows that is
so, Now, 1t 1s someone, and if you can find out who it is,
the court will very quickly stop 1t, send someone to jail and
stop their water,

IR, TUCKER: We do not wish to question the ruling
of the court at all, but simply ask inr case we do wish to
ask for ar injunction in the future, what course can we
pursue?

THE COURT: Injunction against whom?

MR, TUCKER: You suggested an injunction against the
2o0mmigsioner,

THw COURT: No, I have not mentioned the word
injunetion at all,

MR, TUCKER: In case we find out where we haven't
the water we need In the ceurse of a week or so, what course
can we purrue?

TIH COURT: Notify the court ard I will come down
agaln,

MR, TUCKER: Then can we put in evidence showing
the damage that ig acﬁually being done to farmers ir this
community because we have not had enough water?

THE COURT: Yes, I don't understand what you mean
by that last statement,

MR, TUCKEE:; We had wltnesses here galore to day

to prove they have been damaged by not having water enough
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in the past, If that situation is remedied all right, In
case at the end of the week it is not remedied kkmx we will
wanrt to get these wltnesces here again, and we will want to
Prove=-

TEE COURT: I am not going to pass now upon what
evidence you can introduce when I don't krow what motior you
are going to make, Upon the evidence here it does not seem
you are going to meet that condition, Water has been turned
to you i=n my judgment sufficient, 1f it had reached you.
When L used the word injunction I was enjoining upon him
rather as an admonition to be particularly careful to
investigate as to the needs of this defendant to see that
it 1s supplied, That was the idea, not that you would
apply for an injunction in thetechnical sense, and I will
come dowr again and will shorten the notice becauvse this
means considerable thlis time of the year of course, but I
am inclined to think when you make your investigation of
this stream and what becomes of the water, you will be
able to get it all right without further hearing., The

court will take an adjournment at this time,
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