
?lot Sot! Mrin su*l
$lllBm
Srnt*t Cry.lrtltl
8{t1l'22tt
Poco|EcoB.g|SES
S0!l,atc g(Y, Url
8f f{5-{890
Tdcot$0c en 532-1231

Frcrnuilo Sll $t&0tll
g.lilell puQet&tnoolt

BYHANDDELTVERY

JerryD. Olds
Utah State Engineer
Dvision of WaterRights
5094 Wcst North TemPle, Suite 220

Salt Lake CirY, UT 84114

ftlkht|cl it. Qi4rlt

DhcttDid
Gul) 1,38-5$03

E'Mail
MQrrolYOPbhrta\'coo

Re: Ilistribution Mutlers - Storage Rights on Beaver River

DearMr. Olds:

I re,prcsent the Rocky Ford Irrigation and Minersvi)le Reservoir and lrrigation

Companies.. Thess Cotni*i.t rt."{ yn until recerrtl}, becn rcPrcsented by Mr- Steve

Clyde, but due to thne "oirt 
uin, tm Mr. CIyde' the Companies have now retained me to

rePrresent thern in this mancr'

over at least tbe pasi year, Mr. Clyclc and thc conrpanies have brouglrt seYeral

concems to the attcntion of ybur officc regruding the Oroblem1 with the measurement'

allocation and distribution of storage in the trppet potrion of the Beaver River. specificrtlly

**ug. t y ttre Kents Lakc Reserroir company. While exacerbated by the curcnt drought

condltionr, Rocky Ford and Minersvillc hive been getting very little, if any, watef at their

,"rp"oin"'points of <livcrsion. Thc Companies bclicvc this is occurring' in grtat part' duc

to a lack of adcquate fncasurement, control anrl accounting of watcr by the users^tr-n thc

upper portion of itre Beaver River, again, specifically regarding the storage nghs of Kents

Lako Reservoir and Beaver CitY'

Your office has been helpftrl in respOncling to conEsPondence from Mr' Clyde and

the Companies, but their concerns and issues still remain If watcr available for storage itt

rhe lower portion of the lSeaver fuvcr is to be sefiously curt'ailed this yezu, my clients want

to make sure that all water srorecl and used in rhc upper portiorr of the river is adequately

ry1s1^sur€d and accounled for'

It is my understanding rhat thc annual Beaver River disribution meeting rvill be

hel6 on February 17th. 'I'he putpos" of this lettcr is to outline, in some rbtail' the conccrns

of Rockv Ford and Minersviile so rhar progrcss might be rnade in solving or addrcssing the
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JenY D. Olds
February 10,2004

lagc'fwo

currcnt distribution problems on tlre Beaver River. I suggcst the February t?6 rlisuibution

meeting is a good Ploce to stat'

I bave not had an oPPonunity to conduct a full invcstigation of all the water rights

and issues in the short timo I have bcen iir*f".d. Nevert'ciess' I bclieve thc following

cliscussion may bc h"dful; idenrifyrng those arcas of concern to my clients'

I. PrronrrYorsrotucsRIG-UTS

Inattcmptingtoctarifythestoragenghtsbetweentheupnelaldlower3ortionsof
the Beavcr River, i t ur" Jxarnined in" 6riginot and amended decrees, the vanous

applicadons to appropriate and chauge nppi"uo-oot oir<ery L.ake Reservoi' company and

irs stock holders, trrJopiiion or trrJumrr Supreme Corut in t5e Rocky Ford case and the

1954 Agreement. I have not hod the time to rcview the current proSrosed termination tbr the

area and I may have missed some of thc relevant wator rights' Never0reless' the discussion

below will at ietst appraise you of thc concerns in this arca'

A. The l93l BeavcrRiverDecree:

Award No. 2 is to Kents Lake Reservoir Company for 1660 acre t'cet of annual

storage in the ongrnal four Kents Lakc Reservoirs on ttre souttr Fork of *!s Bs2vgl R'ivcr

from April I to June 30. The right carrias a 1890 priority.and is usecl for the supplemenhl

irrigarioo of 1,920 acres, The cleiree limits the stoiage riglrt to times when the total amount

of iater msr^sured at thc mouth of Beaver Canyon cxcceds 161'31 c't-'s'

B- Chanee Auplication aI413(7m

This application was filcd in 1938 by Kerrts Lake to move 830 acrc fect of storage

fr'm thc rescrvoir ro*ptu* on thc south Foik to the then proposed Three crccks Reservoir

on rhe mainstem of the Beaver River. This right was protested by Rwky Ford' The State

Engineer approved the changc and an appeoi was filed, with the case eventually being

,"uie*"0 Uy ttre Utah Supreme Court. tn nocty ford tnigation Com

neqgygirsaBPry, 135 P.zd I08 (Ut'rh fgar: the Suprenre Court approved the. clrange'

but with ctear limitiiions. The Court held that the change from the South Fork to the Three

Creeks sitc could not enlarge the supply to Kenls Lalie at the new sitc and storuge in thc

Three crceks Reservoir cou-kl only be made uncler this application if an equivalent amounl

ol flow was available at rhe Kcnts Lake site on the south Fork' I'he court srated:

[Kents l:rkeJ admirs, as well it must, that storage rights under

ih" trar,sfencd rights musl bc timited to tlre ilmount that
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woulcl have bccn available to Kent$ Lake for storage at the

Present South Fork location during the sarue q*:d The

combined 
"-"g" 

u South Fork and at Three Crceks could

nor exceed tfre 6t* amount available tbr storage at that timc

in the Soutlr Forlc

l35P.2datl1l'AcopyoftheSuprcmeCourtdecisionisattachecltbryourrefbrence.

'fhe suprcme coufi remanded the cirse back to the trial court with instrrrctions to

amend the trial couil dec'ej to so limit the storagc ol*t tht: nght' The amended decree

specifyingthislimitationwasissuedbyJudgeHoytonNovemberS,1943'

Thus, thc Kents I-ake Company currenlly has a nght-t9^s:ore 830 acre feet at the

South Fork under its 
"tigloal 

decreea right and an additional 830 acre feet for storage at

Three crceks Rpservoir. Both of rhese storage righ$-are limired to thc period bctwccn

apit r *d lun" 30 and storage can occur 
-ont-v 

*tt-* the water measurcd at the mouth of

rr," .uny* excecds rgf -:i c-fls. Additionally, thc amount of water available for storage at

the Three Creoks site is .p""ifrAty fimited io the flows available for storage at the South

Fork site so as not to enlarge rhe original right'

Finally, p{rrag.aph 4 of the 1943 arnended decree provides tltat while this nght

g"nera1y reruinr in ig90 priori,y darc, rhe change of rhe 830 acre feet to the Thrcc Crccks

sire ..shall be inferior and suU;ect to all water rights existing I and to the watc'nt of the

Beaver Rivcr as of the rime ipplication No. at413 was filed in the Officc of the State

Engincer . . ." 'llhus, f *oufO aire that the right to storc ,t: 810 acre feet at Tlu'ee Creeks

(wi]th a 1938 prioriry) is subjecito the prlor ngts of Rocky Ford and Milersville which

car.fy at least a 1907 priority date''

This application was filed March 8, 1940 to appropriatc an additional 1,193 acrc feet

in the Three gtecft Reservoir. This application was ulso the subjcct of tbe s-ame lawsuit as

Change Application al4l3. In acldressing tlre new appropriation' thc Utah Supreme Court

helrt thrtt rlis right was subject ro all prior rig]rts on the Beaver River:

I t would also call ro your rttcDdon the approval lcrtcr of this Change Applicatil:n in l;ilc 77-1?7 datcd

January 14, l94l tiorn tnc SrateEnginecr t,, itcky Fbrd and Kents Lakc' On page 3 of that.approval lener'

Statc Enginee-r llunrplrries statcs ttr.rl whalcvcr stQrage is attributablc 19 $s1ver City is dccmcd to be placed in

the South f'ork Reservoir and not in Ttuce Creeks'

C,
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JenY D. Old.s

Fehnrary 10,2004

Page Four

This appropriation' if approved' would f iunior to all

existing righus or prior appropriq&: ' u:,?-tf-Rockv Ford

is conccrned' the aPprovsr of the application could not

dePrive it of any rights'

l'35P.2datll3.Pangaph5ofJurtgc.HgYt'slg43AmendcdDecrcealsomakesitclear
rhat the n"o, "pp*ffioi 

,rnoer Apilica;;; Ai3420 it subjcct to all prior rights in thc

Beaver River.

Thus, storage under this rigbt cannot occur wtless all prior rights on the rivet'

including those of .y "ii""L' ^* 
rriled, rtit-*y op'nion 

thar 
the'Soot"m" Coutt's decision

in this regcd is not Eubiect to the rcsti:ti:n;'t# l93l decrcs regarding tbe ant-off at the

Pattason oto, uouo-*l"rr'i' 
"gh' 

*"t filed after that decree was issuecl

AsyoualEawarc,severalothcrirrigationcornpanie',]l]h.Beaverarcaovnstock
in Kents Lake. sevcral of those 

"omproirr, 
as t<cnts Lake stockholders, filed change

applicnuons . -*r'il"i"* ;1 g19c;d direct flow rights to the Tluee crccks

Reservoir- see g& zzlal *,rough ??-1g4. while these chmges wefe filed in 1953, some

of the priorirics *"* ,"du""a to- rgso for failure to submit proof when due' All of these

cbanges wefe appr.ov"O Uy ,t " 
Slare fngincer subjcct to pnot rights' "including riglrts junior

to the originat apprication or rights *tri.n might ue imql1ga.by the change". scc c'H' state

bngrneer Endorsemeni puer foi cn*g" Appication 103si?7.1E3). 
Thus, we believe the

storage undcr these n;of,, changcs ias opposeO to direct flow,diversions) is junior to thc

rights of Rocky Ford and Minersville,.xcep:t as may he providcd for in the 1953 Agreenrcnt

discussed below'

Thc quottion of the storagc priority of these drrect flow righ6 is forthcr highlighted

by a letter in Filc No. ii-rSf ilnoolni'g'Ctange Applicadon a2754- The lener is rJatcd

November s, tgsl from J. M. Gardner, seiior lpplication Engineer to th3 Second

Norrheast Inrigation Company, regarding the amendmJnt of thcir change application due to

errors of the point(s) of diversion. On page Z 9f.t\-leuerlVlr' 
Gardner seems to take the

position thirt rhc "*ou, 
chalgc appticaUJns of tbe Kenrs Lakc shareholders are junior to

other rights on the rivcr. IIe su$es:

[Thc] capaciry ot 2029 acre feet ltire total storage under Kents

Lake' i*garion Company's change .and thc tlclt

,pp,op,i*io,n;77-|7,|"oarz-gzlmustfirstbesatisfiedundcr

D-
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JenY D- Olds

F'ebruarY 10,2004

Pagc Fivc

ApplrcationNo.AI342otll.l.t|arrctChangeApplication
al4l3 ]17-ll|lbcfore storage could be instigated under your

appucation N" 
-"zzSc 

t??-I$l and the--ch3ngc applications

of the other irrigation comptnies fr]ed srmultaneously

thcrewit}riJ--Sincc-[sic]stoiogeunderrheserightshasfirst
priority' tbey would n""""til"y have to Ue nrslltisfied and

irirooofiitif#itt"*woultlbc-atirnethatyoucouldsostore
u:ndcr the change'

A copy of that lctter is attnched for your refercnce-

sirnilarly, if these changes on dircct flow are junior to the Brior storage rights of

Kenrs Lake lmgation Company, as srared; l,4t- Gariner's lcttcr' I would suggest that at

leasr as to the Thrce c;;rc *torog", such;;hts should also.le junior and subject to the

prior righrs of no"ty fniO ana piir,e"sville.-The Purpose oj thc'se changes was to storc

dircct flow righa wt*n rhoy are no, nruO.iio ittigui" t\ tands of tlre various stockholders'

lf a senior user does not have o ,r*" for*otr o "i*i"otar 
time, I would argue that it must

first bc passed oo*"tt*uo, to mest prior righs bsfore it is stored'

It MI' Gardncr,s posirion is cortect, I also wondcr about how the 161.34 c.f's'

limitation on'11-3'l anali-tll fits in to the storage priority teglme'

I realize that thc discussion of the right^s 9r K9-nts. Lake above may have been

uguably amended by thc 1953 AgreeTent, 
-and I will addrcss that agrecmcnt below'

However, based purely on the water righis or r""od' it would appcilr-lhat the following

p,riorities shoulrl prevail as b.t*ee"' the Parties in the ordcr set forth as follows:

l. Decreed Kents Lalse Storage at the Sorrth Fork Resovoirs; priority

1890; 830 acre feet, whcn Beaver River flowlxceeds 16I'31 c'f-s'; pcriod of storage

April I to lune 30.

2.MincrsvillcandRockyFortlRights:AwardNo.g6BeaverRiver
Decree and Right 77-lg48,with priorities rangng t q 1810 

to 1907 and any othcr rights

of those compalues with Pnorities s"nior to rcnts lake Rights Nos' 77'37 znd'17-137 '

3. Kerrrs l-ake Storage in Three Creeks under Change Application

al4I3 e't-t71);priotity l93E; 830 0"r"i".,; limited by flows available at south Fork and

the t6t.3l c.f.s- BeaverRiverflow; April I toJunc 30'
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4'KentsLakeStoragcinThreeCreeksunclerAppropriationAl3420
Q7'17);priority t940; I163' 34 auefeet' subject to prior rights'

5'Clrangeapp|icationsfilertbylfunts--Lakcstockholderstoconvert
dircct flow to $oragc in itrre"'crceks Reser"oii tg& ?7-181 ftrough 184)' priorities

ranging from 1956 to 196l'

E. T:L!953 A8reement:

InApriloflg53,theRockyFordandKenrsl.akecompmiesentcredintoa
..Memorandum Agrecment". You and you, it2ln re undoubtedly familiar with this

document. The statcd Purpo$e of the agrcement was, ..to provide for the practica|

administrationof*orageunosrtt,evariouswatcrrigha[oftheparti!$andtoPrcventfunrre

"ong.gversy 
conccrning thc diversion ond storage uider said waicr rights"' Given my recent

involvement, I Save not as yet had a chance to iulty analyzl how thi.i aBloement fits in with

the various water righa discusscd above. Howe.r"i, given the currcnt climatc-* *^:.:l:
niu"r, it seems rtraithe ugrrf*unr.r,as no]^gtly serverl its purposc of sett'ling controvoYrstes

' ', between stomge in the upper and lowcr portons of the dver'- Funhet' it seems rc me that

some thought/research n."d, ,o be clone io detcrmine how this agrecmcnt fits together with

tnc retevarit decrees ancl State Engineer approvals of storage on thc river'

As I read it, thc agreement addresses two slrcific issues:

l.Paragrophsl-3addr'essthejssueofrhethenpropo-sedchangcsof
direct flow 

'ghts 
r(, .,ot.gio-L filed by larious stockholdcrs in the Kents lake company'

lo convert clirect flow ,o J,o.g" in Three Creeks !1gs€rvoir. At the drnc the agreement was

,igned, such change applicatitl-ns had notbeen filed wirh thc State Engineer'

2.Paragraph4addressesthestorageunderttrerightsoftbercspectivc
paties *,hich existcd or t[c time the agrEement wal executed. As to those rights' the

agfeement scems to depart from the paper water rights discr-rsscd above' However, there is

nothirrg in the Agreemcnt tbar would suipercede or waive any of the requirements or

limitations of Judge Hoyt's amended decree-

Fuflher, it should bc noted that the agrcement only ad&esses the storage of watel in

the Kents Lake Thrcc creeks Resenroir' It does not Purpon to cover sromge by Kents Lake

in the rcservoir faciUties on tjte South Fork'

Given my brief revicw of the agfeement, and for: the D-t}ryoses of discussi(@' I

believe some of ihe following issucs should be considercd:

Jerry D. Olds
Fcbruary 10,2004
Poge Six
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Jerry D. Olds
Febnrary 10,20M
Pagc Sevcn

A.'NeitherMinersvillcorthcKentsl.akestockho|dersweresignatoricslothe
agreement.

B'.|lheagreementdocsnotcovcr$oragcbyKentsLakeoftheE30acrefeetin
the Sourh rorr *r..i]l*-- rrtit needs to ue fuctorca itrto atty analysis of "who can storc

what, where and when"'

c.Ibclieveyourofftcehastakenthepositiontlrattholg53agreementisonly
berwecn oe signoro;"0#*t ffi-,h",;iid; engneer is not bound by the agrecment'

(pJease see your r*n"i oilufy 8, 2003 ," i'*fy f"iil-gu1:.n Company)' While I do not

disagree with your porlilon,'l"o *ona"i"-g-;r'"iry: *:t0"": 
is regarding the effect (if

any) of the ugrcem"i.,t vis a vis the oriinal decree, the Suprcme Court decision and

Amended oorec uJ in. no;ous limintifis onG r.ntl Iako storage righr set forth by

thc couns antl decisions of your office. !ior" n" starc Engineer administes the Beaver

Riverrights througb tt e Rin"r commissionei, do yorr tuke thaposition that thc rights should

be administcreo uarJ on tlre deoree uno c.*if"a:tes rcgardless of the agreemcnt? or' does

the agreemenr na""-anv applicability as to the alloeation and disrribution of water anong

rhe parties thcreto? lf so, t ow is the water to be distributed toothcr water right holdcrs who

afc not pMles to ,ftt 
"gi""rneryJ -I 

realize that thc exisrcnce of the agreemont presents some

rether complex proUleirs, but I betieve it neec]s to fit into thc equation so that the prrnies and

other water u,"., 
"u,l-know 

the..rules,, by which the river is being administered.

Finally'inraisingthcscconcems,Idolgtwanttocreatetheimpressionthatmy
cliEnts afe, at thc prescnt tirne, repudio,ing ot oblectlng to any provisions of the 1953

as5eement. To lhc'cotttrarv' Inanv;r u* n]iyi:t-"::jl::38;reement rnay well be to my

clients, benefit. However, given thc current unceltaindes uodthu fact that cqtain pafis of

the agteemenr may differ tiom thc provisions of many of thc water rights' I simply raise

156ssls,sues for your consideraLion'

u, LAcK-qIi-ADEaudIE--!4r4gENg' DEvtcEs AND BlvgB--sgttlMlssr9t{Fl

8SS!&4TIqN

Anorher conccrn of my clients is the .lack of adequate measuring devices to fairly

regulate and account io, ,,or"g by Kents Lake and its stockholders' Regardless of the

relativc storagc priorities of t*tre piuties, my clients belicvc that the lack of adcquate

measuring devices o,r thc uppcr Biarr", rt.iuo reservoirs may bc allowing Kents Lakc to

store water at inappiopri^r" ti*", and in amounts in excess of its riglrts' Funher' my clicnrs

belicve ttlar lpcrnojp., iru,, io the lack of measuring dcvices) 11ts lssver River Cornrnissioner
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Jerry D. Oltls
FcbruarY 10.2004
Page Eight

is not adequately regulating or accounting tor stofage watsr in tbc upper river and is not

rePorting what is indeed stored'

A. I-ack of Mqessdlgl2evlggq:

Wcareparticutarlyconcernedovcr.thelackofadequarcmeasuringdeviccsatthe
south Fcrk Reservoirs -a;;-'iilce crceks Rsservoir. sicdon 73-54 utah code Ann'

clearlyprovidesthatall**o*sha|linstatlandmaintainadequatcdeviccsforthc
regularionandmeasure*;;;;;t-*:i:"f*Thestatutefurtherandspccificallv
*4"Jo -"J a"t"", wirh rcgard to reservoir storage' F-ailure to install such devices may

rcsult in the state r'gneeilortidding the usc of oaicr until adequate clevices ar'e installed'

It appears that the -"*tiiti d""i"+ {if ttrel exier at all) are inadequatc to Protect my

clientsfuomexcessstoragebyKcntsLake-ortoproduccspecificRiverCommissionerdata
$ ensur€ rhar thc storage it ulir,g fairly and accurately accounted for'

In a convcrsation with Lee Sim, it was indicated that it would be difficult and

"*p"oriu" 
to install measuring devices gn .r"1J tbe three crecks feerling the Three creeks

/ \. Reservoir. Neverthelesr,-*t"U"fi"ne the burdcn is on Kents Lake to install and maintain

dcvicss nccessirry to *a*u* md account fbr its stor4ge' and we requcst that they be

requirecl ro do so prior to it 
" 

,r.r, of rhe upcoming inigation s:a:on' At tlre ":lJ l:i:tl,t
the short term, sto(age in Three creeks should be approximated by using an area caPactty

c'rlrs, a staff gauge ,rn,l rrre outlel works. e,".otding to thc prryfs filed in Application

Nos. ??-lgl rhrough Ig;, ; Mr. Theron Ashcrofr made a plane-table sufvey and capacity

chart for 'Ilhree Creeks in 1955 showing a reservoir capacity of 
-2o29 

acrc feet bolow tbe

spillway. Tbe proof indicates that thc capacity chart an{ elevation contours for the

reseryoir 
'rc 

o' nr" witri voui offi*.. since i 
"oui.t 

not find them in thE water right filcs' I

,d.ri rhey muy ue in tne Jm safety files anrl the dam safety staff may have rnore recenl

dara as well- Thc Dvision of Water Resources may also havc similar information

Regarding the south Fork Reservoirs, it is my understanding that thc historical

sroragc in tbe [our reservoirs has now bean consolidated into two reservoirs, the upper

Kents Lake Reseruoir ona *,, cnlarged midcllc Kcnts Lake Rcsclvoir 'l'ee 71-40'7)' Gven

fte ratlrer recent consolidation of S-outh Fork storagc, I would susPect thar area capacity

sulvos exist on thosc rcscrvoirs as well'

Webelieveth&turcinsta|lationofadecluarcmcasuringr]evicesfortheKentsl-ake
sroragc may be just ut irr"rrt-1 3s 

rhc rlcrerrrinarion of the relalive storage priorities' but is

simplcr to s.lvc. tn ,ny-i,lno this is more of a hydrologc and engineering problem than a

lcgal one-
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Jerry D. Olds
FebruiuY 10,2004
Page Nine

B.Bi;
WebelievctheBeaverRivcrCommissionerneedstoplayamoreactiverolcin

measuring,disttibuting*a"""o*.inSforthewaterplacedinstorageanditssubsequent
rclease an4 re{iversion- ec nckni*ledged in Mr- Sim's letter to Mr' clyde of

DecembcrlS'2s3,.theBcavcrRivcrCommissionerhasneverkeprdataofthestorageof
thesc reservoirs [Kenrs Ur" "io 

Three crDeksl". Part of t]ris may be due tcr rhc lack of

mcasuring dcviccs, uut the River Commissioner should start regulating thc storage'

otherwise,KentsLakcstakcswhateveritseesfit.Pleascbeassuredthatlamnotbcing
criticaloftheofficeortheRiverCommissionerinthisrcgard.Wesimplybclievc.J'''.|'"1
hc,fc on, given th. culrent .ontto*t*v, tbc River commissioner necds to regulatc the Kents

Lake storage and bcgin kccping adqu1rc records of the same for inclusion in his annual

rcport. If mcasuring devices "i ''u"d"O 
to irccomPlish this' they should be installcd by the

Kents l-ake ComPanY'

Rrrther, wc would respecrfully request that the outlet works of the South Fork and

Tfu€e Creeks Reservoirs ue iracca und"i the rugulaory control of thc Commissioner to

n #; rhat the storage and rcleose of water n'om oese resenroirs does not excced the

atnounts, times and 
"onAi 

i-onr of thc vnrious rights as alrcady occurs oD most of the major

river systems throughout t$e state'-

IU. OVER USE.OT WATER

My cliens are also conccmed that ovcr usc of water by irrigators nbove the

patrerson b* r"y be conrributing to the diminishcd tlows in the lower rivcr' As you arc

well awarc, such problems may arisc when uaclitional flood inigation is convened. to

spinklers. The problem of over u.se in thc Bcaver area may be atuibutablc to tbe expansion

ofacreagoorthesimpleapplicationofwatet.ittexce.ssofthefotrracrctbotdutyinthisarea.

According to Stcve Clyde, Dr. David Hattsen of the Hansen Allen aud Luce

orgineering firm was retained to conduct a sftdy rcgarding any expansion of acreage' Due

to ,y ,r"Jnt involvement, I have not, as yet, Lreen sbfe to determinc the results of rhat

sntdv.

: I rcalizc that the relarivcly high elevadon of thesc rrrservoirs may create early spring acccss problems duc to

soow pack and roacl crrrdirierns in s6mc yea[s- Navcrthctcss, rhc stOrage in these rcstrvgirs Should be

rcgulrrtod as conditiors Psrmit'
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JerrY D, Olds

bbbruary 10,2004
Page Ten

Even if therc has not been a siSrilicrrnt cxpansion of acreagc'in tlte uca' my clients

believe rhat irrigaton in ttre;Irilt;;1tt aiyii"i in 
"*t"tt 

of.t\" four acre foor duty'

For exampre, rhe storagp "gt-,Ilt 
Kents r-akerrnder-the crecree and rig.hts '17-37 an17-177

are ro bc user! as a suppleni"nml suppty for f 'qdac'"t' ftno Lakc 6erefore has no right

todlvenstoredwarerformoretlra,.-thosespecificl'g20acresanclnorighttousestornge
wa*r on rhose acrcs *h;,il direct no* frimuf ;a; 4"t1 

a Jull acre foot dutv'' we

alsoqucstionwhetherg""uocityiscxceedingi'.;ght'*".gmunicipalgowthandthe
incrcased demand fo, *otel--.rr" on city lots that-we"-not in existcnce 5b years ago' such

ovcr use of water 
"an 

ul'o 
"d""t*fy 

kf"tt the recharge into the grounclwater basin near

Minersville, which i' a*Jov-"iltppep""ij-J*!r pumpcd' We would suggest that

yoru officc take stcps to iivcstigatt *rt gingt "*ttt* 
*t oi:#.r: ifeea 

occuning in the

Beaver area, and have the RivJ commissioner ensurc that no onc is cxceerling the 4 acre

foot dutY.

Tv. ggNg,lEQN

,""""*"ll"i:'#J[ff :H:$::'iu*?;?liil"y"'"H:"::5-1'n:";1iT]*T[
or chcumsr.ances, it is notintentional. I have tried to set forth the issues as I see them' givcn

tr,.tl rr"u" had a very shorr rirnc frame to pull all of this logether-

ln a nutshcll, my c$ents believc that they ',lre being shorted water and the cunent

drought is nor making tuinis any better. since thlse issues lavc bccn festering for decades'

they believe rhe anrrenr iiiuuilr" must be addressed rrnd hopefirlly settled aL the present

time. we,equest wharcvcr help you, your staff und the Rivci cornrnissioner can provide'

Wewouldccrtainlyp,"t*towortthrcugl.'youroffice:o't:l""theseissucswithout
resorting to ex*nsive fitilJoo *ong thJrcspoctive parties- Howevcr, Roclty Jiord and

Minersville believe rhat if they are shoned on watcr rhe upper users shoulcl account for therr

storage and use to ensruc *ri o" upper ussrs afe only strring and using water at the dmc

and in the amounts of their rights, and that rhe respictive rights of the parties are bcing

fairly administercd and measured'

I rcalize that these issucs will not be resolvecl at the Febnrary l? distribution

meeting, but hopefully uolrl, specitic plan (even in rhe short tcrnr) cau be formulatcd to

resolve these issucs zurd coneerns pnor tr.r the bcginning of thc irrigation scason' Certainly'

rhc installation or m"^sGng denices ,rnd o mJre cortcerted regcrlation of storage by the

River Commissioner would be a good place to start'

t Thc 193 I decree lists rr thfgc a.lc fOOt duty' I sttspet tlre duty has now bccn rliSed to four acrc fcct'

RECFtt/tril
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JerryD. Olds
Febnrary 10,2004
Page Eleven

MMQ/kd
Enclosurcs

cc: I-ee Sim (via facsimile)
Kerry CarPcntcr (via facsfunile)
Mr- ivlark Truman (viafacsimile and hard copy)

t look fonpard 19 discussing these issucs with you at the distribution mceting'

RFCFTT/np
APR 2 6 20n*tit+ 
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olo l. lrylcr tlranref,, SrcltrrY
naerrl Cltyr lltrb

Oatbmt Et UilIGBD rPPLICAltrotl, IFPLICATI0H F0..+9ltl0t
4ilI08 rlal,IcAltclfs llGte rpl4l! 15l7lt"

In r*orCiror rilttr ar rirtrl rfrrcO Ftr+t ts^tilf lrorq 3+t
te t*rb olllnr th.!i r;-csind h;lrr.til a drruLe rnllca'llo ercprce^tt
tlb-ofilaf G G;t-r;lrli iln to tr tn1 bort il'gb?{ fn QrFClt lh. Ddn}
rr{rrtan ol t-t t-rrA rtrttr lrrtaltrc o ?(r)r b),(c) cf tf,c-Hrrr

pdn? ot
d$rrfsr or lon t-drf dst. d.dtlrt C o-l(r)r- b)f
il#ffi iitrr Ei*rEis-a*n*r. llirc-to atr tfinrd P lSilAffiIialq1 d.laplnric*ht!.nrt$ nr mrd r+ tili$:;E;ffif;ffi t" tFrfiiraocqr;ra F:T.:q:!il*t i3*lfi.ffi c-aiE h-rr ddgrt c rir aprrltr.^ena 9uu dt *
G, on G urr 4.5g 16@.o,- grH r,ro rll rstrrrrrc,{ fcr tlrr rrero tlnt
il ;i-d .!B110.Hs-dii-!e iatrta all of th. bfo6nt'lil rreUea bP br'

rnr.n1|l&rarttnnard.|rthonttorertohil'b.rttoftbt|{.|
cb1pgt rtt1!.*.t-raa tn qr9*l,s?tlot dlrolocc tlret rrn t{ n!:ltruOr
ffi-Ifl]dr-offc.-Ougf repffasfm llc. ttl* o Janary !8p-I9!3r pq^
Fd;1g to tbup U ".s.f,t. li_rvfAmerd bt nfe1db Xo. I (r) of thc rrrwr Rlvcr
-Doc3g| to r *o6er rLat ol *1.fl lo-.fb. to br dtoFlt ln DrE 6!c'h| Ba6-
;C;;; ilAGilt df-ci$-A btrtoss6. c ct t d In tao dr6rc. thlr
rrnfioetfa nr ep'rgvrd o ioi*,e! 29r IlI.r "rd er*tes rllh ft c pd*fty
iiT-Oc6 i, tlSf,, bocrn of r bprfug 336r tefflrc to arhlt p,rsof nt?,;]n
[x6 H.! rifqfit -it-ir rtlrL u mficaticr fD goo.l *enalae a"e lt-lns ldtts
rt.t d. it-ll oro uon tbet FcAi os ep'wletlqr hu qol olrlt'tcd tnro6!
tbc Eonta laks lrdgatlcr C@a;V tiloudr-ttrc UteU. tttet mtt Fonr ry$r.S
csc ths preaut mcrlr, to cgls!-fppftettrrr [0._13420 trd CblnEE tppllcattct
tro. r1CI3 rhlob oorc.l tU *oreer of nt* h fhluc Crr*r 8c*r.lo1r' lt w.3
fouDd oa mntnettqr of thc pnoot-o thGs tvo L6tc elpllcetlcre that the
Doht of dlrubal4n of tho t}rrlr Gro* Raaolotr te lrr ctroD endr thclofccr-_
htr polnt of dlwr.rtsr m you! eerrgo fpp}lcatlgn fio, *.tl5b i'a tn et:.tu..llsr
j; tou n6ry Dr{oDoac to ctralrEc tlr. pofiil, of dtrrqlqr to tbr lSoth Canrlr tltc
pd;e of railvird,m u&Ifr-Ctrlog! tplloatlan Fro. utl* lqrld-r'lr,Po tu qtrtqr.
Fer tlrtr rrealqn t" p""aocd to cilt ;fiatlgc ttrl noutl.qr of thc tLiEl (u) ena (o)
ty mothr obrngr apfl{cetto reota calr lor fUlng bo dtao6ot! cte to oonosf
*ttg ard ac on ttri (U) snC (o) portfor of tho ridht and warld, thalof,ocl
cor*itutr sldttlng tn speretr lnoofr. lllber dlre ocrrl.dotttln lt appcrcd
tirt pon{b\y tnc bcct Edhol to prbad lurfd bc to Ffr gn: chms.,ePFLlgatlon
*rtch rptrlC b. th. orc qrolond hmodtn to oond, n&ht 9 (eJ (b, to) erd
ttrqttf eU3rlng *?|* to lrpec, or to bc rtth&eur cr aprovel thsnof' In
tht! Ey crlg 6rc proof rtcod bc rulnlttod.

tlp tha ll[vsstt€pt{a mdc lndl.oates that proof of dnngp for the
ctorage uatsr oontGqlAiea Ug j.1!fl5b of tlria 115rr, on6 ttgJr not be poarlble,
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Sccqrd f,orth Eagt Bcndr
ulsln
Del,b,lasrly aa pnof hm bosr nrHtted qt *Tli4t-hrt ths Ptcr noassdEtt

irtw, thertn a" "il"toatrtt 
e* "'v-*tt"e3-yl=jftcatiqr 

No' r45lrto \
parurorrarry ," u[-"iit- ipucation ran not eppryYed rrrtll I954r s
DtauBEs&t Brre rrtvr'g o" *n-;;;t;;ilt-;i- \952' Alro' t*re 'ca-pac{ty 

of 
'

2029 eco-fb. -""r'il;:; rattrffJ;i.;'ilrPll""ti*t [o. Il42o 'nd 
Ctt8lsp

Appltcettcrr no. e-ili.i-bofgrc ttotelr;id'i'" fa"trett"a rnder yorr ApFlloa- |
tlon [o. t-l7lJbr end tlp derr8r "UEiot'f*"ot 

the o6"r blaggtlon cosnLer t

fuod rrrrrtaneouty thc.c-idih rrfr *"JeF .nacr^fill-ri6t'i rt"a ftitb J

pr{orltv tt"y *,ofr';;;lB'!lJ nrvi6-ui-i'l'a *+caea ara rt 1r dottbtt\rt

it turrr "'ild 
ba a ttr-*q-ry ff i;3ly:t*: mfi"hg .'att*li;#-fr";t#&ll"ffi;roy'ry't" or the rratcr tnnrEr to

th*. crcakr, tu" ".tr?l 
i*no.r-ur;Th-; *."t 4- -i J t""*"*-'t talcqr 8+' 

"h'
;r# &-iG;tBl.n .r-i"iinoraEn ao thc case uatrr bo.

Fortbctsa|'ongr,gt8t.drbot'oltuaybothstyorrroulnt'tshtogtrlkc
rh3 el€;la of rto;;6-u-rrr"".,a.i&;f#T[e rrs'rlv p-repanarffi""."t*?
tlm. rc lt "Pp""";io 

thta oflloc UtBt tuch a stora

fi;i ;hr;-fi;ti'u1[" arrort'r"a of vour lrrisatton ctrtprti\v'

0nrgotd'tttngthcotl'lllglappllcat,lnrr|r1^r?recrourdedthotthelrp
forstton U" 61*rr-t.-[Ue Uf"r* *ri.";tnat ari not flLlcd ln t'" appillcatlon,'

anit rqatusr the sano properlv.qgd$;-;tr,r"-offlcg-*rtn tm 82'5F fl'llng tecl

o,rrit !t t" r"omoJsi-tiit it to rocAanta bY tl addlttsrrl i22'9o to ootur

thc cat!.,,.tcd cocb o! edwtt!"lrtg rt;["- osqlri of $2o'oo rra tUc &:fr rpprsvaf

f€e. Abr ptaaec ecccper{r ttrc-applioetron vlth a arinca g*l of thc egre*nt'

auortns ysrr to o*-itt" ffit'h &;Ll ae propooed'

torlvtLLnotgtbatrgtrtoart|srnEdelntheEtr],natoryof.thorar
clrssss appUcauJ;il; ;!,pt-tfr;11*itoo rto' c't75t' s11t b' rdtrhdrsun

lotil tnrly'

J. i.t. 0qr.dnar
SMqTffi AFPLICATION FI'GIIfFJiR.

no/k
Encr e}enge aPPllcatlon, -- 

Unralib€rca Orns" aPPllcatl'otra
urd clree& for $20'0O
a.rd agrocmnt
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nOCKr F'onD lan- CO. ".XnlnS(|IAK! ItEgGRYOIn @' Otrh 109

10S Utr! 185 PACTDIO RrPoRt&n' 2d suRlb3

|hest.tutrsofluccca3iono|!||cstalcof.lalherrninvcr|mcn!inthcprapcrlyurti|
Utelr. th' tnothcr pa:ltd rwrl" fh< bcirs er

l8l Brrt o,rc q$€rrron remeir'r' .sl'oulf ii::'. afflf #,t;:"..:::l :l: fj;'iJDn:
acieiderr be Frmiltcd to t.ctlr€ tol.ttotl 

""r"dthc(coriopbtitl.toh"rsonintruslon hiradvrnccrTe'1ts unlil--d'te ol r'l? or riihlhetbtolul€PDwcrolconrcyrnce,wltn'
Lha grogGrty or ofll/ unlrl tnc sPrlDS. ?r o.t corrltlelion with rny ol tlrc btoc-

:'.":JI"T,I$1";Yfl 'H'.',.'1""':i;.!*r:;:;*::nnH:5;l'iff*'.T:
tbzi rbtc? Undcr tht ConrlrlFllolt .ot 

toi d.ar." iril3 to rncntion lhc obliBrlimr ot

-1';,:il5T..fi :i.?"5Jiitri:;.iFn:;:li":lii,.";',fl ,T.1T;.',i:'J:"h;:
not duc anrl payab'r urtlil llt ttt:.:'^-"i" constiued rs e dcvicc to lmpeir (ha rithl!

H:::H"1'*"'l:,:ftT"1"$:,?'-I$il:j,55r":irt'j'i;:.i"t;,1'Til.f"!:
tcd r iclc sitllin 6{l dats 'Ilcr 

nlt uoT' no rllccrricrr in thc complrint lhrl detetld'

Unlil his chint maturtd' h0.cord.ooi .Dc ,o1 13jrrsr3 lo prrlorn hit obligaliotlS

Jcprivcd ol inlcrerl by r t.tdcr' .'.t^":-:: thcrcrrndcc. On nlc of lhe propcrly lbc

:i',';lnl';',#ojr,1,i.l;i.ll'.";;r*:'.1*".::#:11';3.;n';:','.*"1;
viaid in tle rgreeoenl, and w?3.n01 Pt".l irr. r."tr.
rentcd ltorir makin3 Or r'lcmPllng slNn

tti. 
-ui pi.mA or any ol thc h'irs rt larY'

1r;l';l;:::1fi]";:;'H"*r 
a*c*hc 61b

' The judgncr.t appcrlcd irom lt afirmcd' \'ff
Costs lo retgolidcrt'

{OFFAT end \ttADE, Jf , -tctr'
rvbff,E, Chlcf Jurticc (conclrring)' Roct(y FoRD tFR. co. rl .t. v. l(Er{TS
I cOnctr. Plticly rhc alrcdntnt ol !cE- LA|(E RESERVOIR c& .f al.

ruery ?7th, 1933 rrised. e trusu rlrc utcl No. 0t?:l
^f tlp tntst t\Gtc ttcc|nE, Thc dccree o[
ii.'ii..t -r" ,ctri bc 

"onttrucd 
rs quitt' suD'3or cour' oi ulrb'

lll'ilii"'ti o. dc{udrnlr as egainrt tlc tterch 2f. rg{x
litiiitit..ot' Thir I:evcs the title in

fr|ir'fr.'!. Gibbonr {or rhc p.rporc_r 9I t. .urt^rndrrL?loonr!(Fl5l
ii."rfua-',1.-rrgt; ol rk ti'st Il. ir tn conrrruing .$atute gtori6iag^for

A';;t:" irill p.troror thrm *irholt dlr- forfciture ot en- eppropri'tot's riEht 
-tc

lh?r rctiol lnd ro as to:avc c*pcnrino *t-*"rtt by five yirrruonuscr.thcrlof'
iiiigari"n and grcstnt llrth't Intrrcat lrcm th' forlciiurc will Dol oPltal' !rnt(! trrt

ruuritlt tellurt to ruc ir tlc roull-of thyricel

ltcDoNouGll' Juscice (conartring)' ;li*,t"#:L * T#fl'i.Llt:' :l$:;
Iconcur. ;"a'itirri.! to divcrlihi vrttr whcn.it

a" t .r'p.lrur't cofiant;c'r thet dr': courl i;;"tul"ti evrihblc' uuh Code 1943'

"';;itliti; rsr.iut pleintiff edminirtreror l0o-tJ'
l"i-'"tt-Jlo..".,oiniig ttfier fin' rnd bv

l" 
j# jTr;#ifi li:tliilSi::viii;'llil'll?'1ii'f1'''n'o

binc6cirricr, it n€rd but otloin'"d out thrt lhet'- -n<rt 
onlv lour ycars bclwccn 1932

b{ r4ttrc of lhc convcyan*t;;;"d;;t il and lgJZ rsbcn tnurcd \rll?r wr! aurihblo

mrc. rhcrr $.s no lill€ -'"iJ"""1J-nt" ro to ltnlr- $rl€r lpProglirtor' rad in 1932

t[:iiff;; i'r'. i*tr' tr xc'iv r+' bituont' :he- rpercpri*or urcd all itt trorrsc

tbc srutlor, lt'o tpp"'.tniiit;;;';;; iijr'tt" trtt atDroprirtort sorrse rights

cooy.yarlc.t wli ro rvo.rs plolito itottta' wlrc- nol Iortiited by cxpinuoa o[ tha

irp end to contrrtttrc -" ;;ila'-i irrae by ltaltrtott'. fivc ycet tctiod ol nonutlt'

rhl rrurlcc lor tunent ;;;;t for hii Urrh oodc 1943' 100-l--'+'

!, wat.n rna vllrr lculalt <tt'l3t
TIt. rt:ta enginzer thould ap9rc/vc rn

.ooti"ir.ion lo ipproprbtc wrter unlclr

ii'cta:rlr tptc.r! Ihrl' then ir no unrp-
oroori3lcd rtlter in thc Pwgotcd rourc!'
in<i. it tfc qucttion b trirly...doubl.ttrl
lnd'ttat. ir rteronabtc probrbility thrt
e rcrtion of lhc wrlcrr r'tc not nectSl:ry
io'-.r,oily cxisting riShtr, lhc englneer

ii*ta ipeto"e t}eip'plicericn- Uleh cod'
t943, t00--3-1. lcY)-s-€.r

4. lvrtrtt rnd Yrtal Gouatar €5133

\\'heru tficrc wrr unrpproprielcd v"tcl
rlurine hish wltlt .ctsonl, rvhich wltcr
i-ii"i* Ioukl put to e benchciel urr, rha

eoptication o aPPropriatc should bc rp'
ol5"J. nnr.tt ii .pp.ers thrl approvrl
li- rlti rcottation 

-w.ould 
injurc tcttcd

tigtit oi iiiot.pproprbrorr'r Uleh C'&
t9[1, 100--3-{,

t. Walarl rna *.1.t uurrer tFllO
A progarcd rgproprietion of retcr

undrr appthetioa to rppropriere, if- q>
prova4 voutd bc iunior to cxistirg rights

ol prior rlgropi:tor1 rnd' if no tetcr
in ixer: oi thrl ncccselry lo supPl)' 'r'irti4 rfuhtr wcrc lvailrblc in eny onc
ycrr]dt"-n..* tpgroprirtor rvould gti nole'
'Uteh Cortc 1943. lcio-?-l,r

a. Wllrl .od t{Ul? aoulsat 
"l3tAn rctiofl lor .planery rarkv ol rletc

cndnlc'r dtcirioi gteiah6. lleticetior
uo-rgproprirtc *'iler $rt linftcd to r
dctcnaiojtion of whethcr therc rnr prob

abk rarrat to befclc that thctc t8 onrP
orooriatcd *etcr eld rlrcthcc s99to€1
of tJrc rlpticerioo vould iniure protctlrDlt
rerrcd riitrtc end trer rot an Etiotr to

AJ"rminitrr" rclrtiva rigbts ol tlc particr
nor lo sctl thc ri3bt !o rpgro9rirte in rP
Plicrot'Lr
7. W.tan rnrl lrtgr oo{r?rat GPlgt

Aa rpplitetion to rPlttopristc sll(t
$outd not'bg dcnlcd on lround tbll il
iut egplian! in r Poritioo at ihc r+'
srreeni- j.nior aPpropri.tot, *bcrc it
migbt. vhcn rulEcicr* s.1l.r was not ?/ail'
eU-t iot rll, ircrfcrc s'ith prolcrtrotd
rirhts ar !b\tn*r(ao| .rcnlor lPpropriltorr'
wicrc protcrtrnlr cluld lcck prr,p?t rG'

aru 5i sit for droa$r or for injunc'
tivc rctict il epplicznt unhrvfullf intcl'

lircd *iA thtir riShls. Utr}r Codt t993'

t00-J-1. tco-3-:&
6. \v.hE rnd wrlrt couttot C>t5, tl

As rgeirrrt uPgc. o$'n?r3 Yilh jnfa'

rior rirhis oi,uei, rn rppropriator of
Nalds ;I a strcr m 'r3 cntitlcd [o hlve
thc wetcr rt hir point of dircrsion ?rc-
rccvtd in itl nrtuml tlrtc oi Flritr' lnd
any urc rhich tocrrrpts ahc watcr so rt
cs:crtirly to iaprir it: urcfulne:r lor
thc ourooscr to vrh;ch hc o;iginell,v de'
votci ir'cnlitlcs hinr to injunctivc rod le'
gel rclitf.t

i. w.t.t. rra ly.lar oourrG tslt' t3
lfbcre proportd uplttGam junior rp'

grogriator ol wrtcr .lad bceo fotcttlrrncd
lhat gtolcattnt dcwntlrtrtl srn'ot rPPft'-

lrirtor noukl oo( loletrtc a dc:ericrretioo

of .".t.t qualitv which would injurc prc
test nt'r power phot mechinery, tr*h ilct
*arld bc ccnsid:red in bahncilS ol cqtt-
tict to d€tctm:n. whcthar Ptotsunt \r'ould

bc .ntitl.d to dltnrtcl or injuritirc rc-

licf, ii suir egrinsr junior ePPtoprtltor
rhould bc ntclstlry lo grtvcdl 1 l'usnlng

down of tilt.t

lO. V/at:D 10, *.t.r coertc| C27t' 7!

II eoplic:nt rs rn uPrlrcro junior
roorooririir of rvller so dacriorrtad d\e
q;:,riti of ri'rtcr tlr.ll i! rrltcrirllt iopeir:d
rft; uic. to vhhlr 9(ot!3t ot dtwoslretor
rcaior epptoprirlot tte3 p.dlitr- irlll',
oro:ct:ni- could scck Dropcr rcdr't3 in
ihc -ttttt rt thrt doe for drmagci or
injunctlvc rclicf,

lI. Waaar. rll frt.?Glrrrar 'lt7iW,bcrc tYic P( sroregc drm *bicb
rpplicrnt upir"ro juniot lPPtopriator ol
n:itcr propccd to build rtrt nol 3loun'
Sugreaic 

-Oourt 
would nol. sopcni:c or

lirn'it thc ty?o ol GDt6tructbn on grouod

lhrt dornsitcam rcnlor eggroprirtor rquld
suficr :ubslan:irl damlge to ilr porrrr

otut equismcat unlctJ thc proTo:cd rerr'
i611 rsoutd e,t .mpty silt itto thc tlr6m
duriog rlre lorr wrtar Pcriod.

12. Wrltr| rnd ndar lolrrrl 4al4t
An application to sltangc pkcc o-f

vrtcf slot.!€ out of a prcvioully rserd-
cd rcnior itoregc right to r proloscd

rgcnoir sitc on Lhc oraio rircr chrn-
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Kents Lrka rtorcrl 950 ecrc fcat whcthet

,ii woE enrirha 
'o 

!lor' lhnt Esch ot rot'
lif,.* ;i i colfii<t irr fhc eriJcuce 'b 

lo (hc

"-"i,''r"-* 
ol \tltcr zvaileblc trr:h

;:;;. ;'i ; nri.':l-:'*1,tJ; Htfl:";['Jlcivil enginccr*' vrcrc

'ir+. *i*. rlcfcnderrt rctpectivcly' From

l"ii.i-iitiLa an<l incoraplttc dntt-..?l:

"c.,ing 
anounr ol s:ron' irll' snos' mcntng

it.",fi, tta dala in reg:rdr-to llt: 11o,"

.ii'i.p"sttab;* the south Fo"l rf,ttcr *rcr'

thcy tach gtve an qrnion ls to lht rmount

.i'*r"t .lt"irtUlc eich ycrr' Ullrkh con-

Ii.ra.t tfl". betvecn April l* end Jone

lbrft-ot-.".tt yea( thc fa!lo"':ng lmountr

li'-.r"t.. s'rri lvaihhlc fot slotlgc by

Kcnts lekc:

t93l -rror.c 1935 -.;56 
1938- 700

I i;:i - il:i' l e36 - 684 re3e - nor'c

I fi::il ii-rz- rsts le{o-4se

1 1934-nortc

' th. corrcsgondi.g 6gurc: gitcn by Lol-

i grcn \(rei

112 ..' Utob

'll-llfl 
lilli-fl$

no: from itro rvi&rre rrlduced dcttrninc
':ii.*.", qurntity of rvrlct rvailtble'
ti aia ;na, iot'c"it, that thcrc brd bten

no n.. r-t" tonii'ruoug gtrlod Curing

*tri*h l(io,' Lakc failcd 'o 
urc tvtil-

ablc *atcr,
ll thia vcrc rll ltr evidcrcc lnd ell the

f,-lirp, sc vroutd, ar the glrinrifrr con-

;;"d; i; iorctrt to thc conclus:on (hrt thc

iti.i *.rir hcld rhel the intcrvcntion of
irr. t-u"ttr vcars oi l9J4 and 1939 pre-

i."t.i-l ioli.lt"t. bv inrtrnrpting.- the

i;; 
-;t.; pctbd oi nonusc of aveibblc

i'"Li.- r'rtit subjcct har becn tr?rtad al

-"ill*c,ri i. rti urictt o( counscl Ao
;i;;;',;; 

-pleintiffs. 
:rkc thc Position

ir,.t it i drr yun rhosld not bc counted

at rlt- Tllet'il, in tltc niDc vrars titr
f932 lo lgc0 thcrc wcra onlt ls'o tcars
vrhtc no rra(Qt tzi rvlilablc tor tiolrge.
Dtrrirrz thc olhct lcvcn yclrs \(e:Et ')fts

aveila6lc il erccls ol 950 acrc (ccl, tcl
rii"- iso i"ti f."t 'crc stors[ Plai;r-

tiEi contcnd drlt lince ttrarc arc rcven

il;;, ;;a cmntiog rhc drr ;carr *'$cr
i{.n,i Lt. did noi rtorc evrilable sater
i;:'..;";"i ot 9:o o.t. fctt, Kcntr kkc
shouH aot.t,G slvcd lrom thc conscqudlccl

ol its 0Lr rtcalect by tlc inttrvcntion oI
. 6ry vcar. Iiovtcvtr, ilr licu ot tbe oth'
o" "i'i&t c ar.d findings vte do not dcem

it ntct:sary lo tktctrDins thir qucstjoo'

Thc ctidtncc ghour tlut io 199, an

r,bnormatlv rv?l tcat' the Kcn:r l:kc siock-

hol.lcrs uicit ovcr l;660 lcrt fec! b.v *or'
iii-iSb..t. ftct eod direrting over.7l0
acic feet dirrctJy lrour Bcrvcr Rivtr'
Thc triel court found thlt thi! dirccl
fo.* dit..tioo 'brotrUty" togr:hcc with
lht 950 lcre lcit storcd, tqualtcd 1,660

rcrc lcat attd trnt lll thc *'atcr wlr bcnc-

ficiajly urcd- T}is frn4it'.g of thc courl

^utr'f.t. 
been br:td grlmerily on thc

ilirir.tony cl lrlr. Boytcr, v;ho rvar callcd

"t ""tio.i 
timcr by iath parricr' Hc wrr

wr'.qr conmirsioncr in chrrge of the dil-
tribiltirn of $tttr under thc Bcrvct Rivtf
Srskm. In t9J7 .l ahc ditlction o{ thc

Siera Fngi:rcer rnd in orilar to ptcr'nt
Ro",j conlir;*, hc divcrtcd to tbc !'toct-
nofAeti of Kcnts Lrkc fron thc B"'/er
Rircr u,^t.t in cxccrr ol thtir dircct iow
rishts. ln hir opinion thc acars leatct e
uid- toccthct 'rith tbc 9iO atrc lc<t
,rorid, .lorld ro:el 1,661) rc;c icd- Thil
cvidcncc is not corxiedi<ied, crcry onc-on
iio-rtni.. st3i.tn uscd c*c.ts rYrl" lhal
yaar.

fZl l$c thetctore heve rhir situatioo'
r"'iilz.1913, 1935. rorl 1936 Kcrics l:kc
n&rctrd .lo urc rll .thc..availrblc wrlcr
.irlct Uv stotrS. ot by direct f,ow diver'

i;;;. i. 1937-it ltorcd 950 rcrc fcct end

"ralZrO 
acre tcrl by dircct ilivtrrioir fcorrr

itt. li'ot, Since l9J7 th?re hlt lot
Uc-* suficicnt titltc up to 

'hc 
6ling^ of

iftir t";r for aacthtr 6ro lter perlr,l'g(

"oi"i. ro rutt. Sincc no ltalcc wes alrit-
.lir ; 1914, it ttrutr bc di*cgrrdad'
Hcnct, tlcrc ucrc only lour yclti b'llv'cn
iS3Z Jnd 1937 whsr !i,.tcr sar rvril:ble
i"a 

"ot 
uced, to 1937 rll the l'660 ectc

i".i *.t usal, thur cdting' shorl at 4

vi"rt rf," prrbd o( nonutc' Tht 2lain-
lifs .on""a" thel tht 6cne6cial usc by thc

rnpropriafor ciuring et ltasl onc out of

"i'lrr'nto 
ytrrs is-rrlficicnt to protecttit

.iefi.caii* thc opcration oi tlc for-

i"iiot. it.tu,.- Thi tcrdr ut to tb€ in-

cvitabtc conclurion ihrt lh<tc hrr b*cn no

ioiiclrurc of rny ri3btr 6y Kcnts l-alte

Tha rcmalninE gtestions raiscd by t}c
oleintillt sill bc dircul:cd in conn'cllon
'*lrt r't. obir:ctiora to rbc approral of rhc

eo9licltion to epproptietc 1,t93 'ct' iect
li-iurt., drp* Ecr.icr River. The {acr
relr,ting to tltis lyplietioo lollov:

Thcrc ir ro:nc confiiet in the cvi&occ rs
ao whclhct l$trc ir, during notnel yclrs,
anI ultepproprieted eelcr in the Btlvcr
Rii'er, .Uui during ebnormellr wct 1crss it
;r rdmiltrd that lbcre il rocrc unlpproprr-
atcd rrttr duting hi3h r+atcr s.lto'll'
fhe irirl court ro iourd, Tle cost oi
building en inpounding drm rt Tlrrcc
Crcebs rrould bc conridcrebly lcr: pcr ecro

faot of slorege lPrcc Sbn rrould abc cs'
llrgerncnl o( thc storegr firclliticr on lhc
South Fork, ?hc pleinlif, por'€r cort'
oenr, has hy.lro-clcctric ?orsct Plant3 h-
iow-tttc ptopocad Thrcc Crcd<r sitc- Thcrc
is o'idinci t-Del thc propored rcgcrvoir
$'ill oollcct rilt rnd dchtis dtring iigh
wat€r tc.3ot, and unlcst Jaulities lrc
co:rrirucicd 1o rttrin thc lilt lld dabrb'
it sill be latcr rluiccd orc irlo th! slteril,
thu: causing hcttict wclr rtd other drDr'
rg. to tjt gLinliffl equi?nrnt.

Tha pteindffr ccttcrd (l) thrl rrncc
thtre nornelly ir no unlPpmPrieled ',,at?t
in lcatcr Ritr. thc Strlc Ergiocer ehould
not hvc rpprolcd lhc applicrtion for it
putr r itnioi agpogriator rt thc hcrd ot
ihe strcr,n whert hc might $nl.vtuily in'
rarlcrc *jttr ranior tclttd titllt to lhc
o.rr..r1 rrd (2) thtt i( cilhcr thc pre

1$r P.Sd-8

Dotcd trenrfcr or tLl apPlicltion tor rp-
prolrietion ir rPprortd, the dccrce :hould

ton-tai,r e p;ovision rcquiring Krntr [:kc
to so coortluct tlrc rtrcrtoir thrt eddilion-

al debris v.'ill not bc cmglicd into lhe

rtr!.m to shc drttagc o{ the pleir*ifi
po\rct cofDprny.

t3, {l tltc rtetcd in Littlc Cottodvood
Vttarcr br v. Kimbrlt, 76 Utah 2l'1, 289

P. 116. 118, lbrt lhc Strtc Enginccr slmrld
lltsolc an applit:tion io rpproPtiltt r'r'
tei untcts "il clcerly apgtacs lh.t tlrr' i3

no unrpproPtietcd rrrtcr in thc propolcd

Dourct. l ' I It thr qutstion is leir'
ly doublfui lnd tJrcr€ ir reesonable prob'

abillry that a portiott of thc wrattl rrc
rrot nic€rs.rt t6 supply cristing riShtl tic
coginccr rlould hrvc lhc tou?r ro tP'
pri"" tb" tpplicrtion snd rftord the aP'
pliaut thc o[portunity for- rtr orduly r*
toursc to thJ courtr, who hevc the hcili-
ticr and polvctr to dirgorc oi (he .laltct
dafirritclv rnd sel irfatlorily." It 'r.ould

roxn, ihrt qndcr thb nrli rhc En3iatcr
ciirccrlv nrettlcd tlc rtplitaiion to rP-

otooririe rhc 1,193 rru fzct from Bcever

iCit"r. tr. o tr-Ll da novo ln the dirlricL
ourt, lhe courl fortd on thq 3q6lictitg
avidancc tlet therc uat llnapgtoPr'i'hd
wrter durirg cctuir high tittcr 3"etor!
rnd thet lbc rpplic-t corrld put lh? $r-
lcr to a belciciel ult. Thctelo.c, rrnlcal

it rra.rrs th.t lh. rlproval ol thc ep'

of--*"n witl injnrc tcslcd rlghr of prior

ioroorietors, thc rpplicatioe to rppto
oh'rrc ,+oora-to rppoi'cd, Sc: l0O-'!-3,
ijt.h Codo ^{nnolatcd t9{li Liltlc Cot'
toar{ood Watar Co. 'r' Kimbrll, lupre

tS-?l Tlir rPProlriation, if epprovtd,

'roirld [c junior to rll <xisling rithl3 ot
prior appropriatorc. Scc. 100-J--1, L-leh

Coac Arnotltca lg{:l; Errdlcy v. Terry,9{'
Utrh 367, 77 p.2d3&, I( no s'atcr in cx-
C.3r of thal ncccssrri/ to supply aristing
rightE ir rviil.blc in rny onc yclt, lhc Dc*
eporoprietor rrould 3e! nonc. A: far es

pi;imifi RocL)' Ford is conccmcd, tbe rF'
proral ol th{ aPPlicrtion could nol deptiFe

it ol .o-r tightt. At ,nosl, il drcr! Kcnat

l:lrs in e Pcition rrtrcrc ic cen unlrwfully
lntrrfere s'irh thr lrintifr righlr untcsr

ottintifi cxercitcr diiigtnce lo Prcveol tbc

iur. Thir is nol an ttion lo dctcrntine

th€ rel.livc .iPrhts 0f thc Prttics nor to
vcst tht rlht to epprogriata in tt* lp
oliunr. lt is limitrd to 1 dchrminrtion
;I rrhclhcr tlrcrc il Probeblc r..ton to be'

liev! thrt thctc it un.pfropriated nat{
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It bccoerel obvioru thet il thc.figtrar

"ii.n-11'-fr.i.!iffr' 
witnter Ulltich etc

i".i..iir,i. hrr $ccrt to lorfaiture bv

il"it-r-ir., for crarv. )trr excePt l9J7

ffi.' ;;";r 'has'bicn a'eileblc for

i.i"gJ'K.",t Lekc bv .storing 
950 .ectc

i..r iotod ewn rnDrc vetct Ulrn itl ri3ltts

:iliJiiil'r,o"t Hoitcvcr' if tLt.6g-
;;;';;;; tv Lrfgrcn rre corract' tbtrc

ii.r'i..t "tttl,terrbly 
mara wrts' rv'il-

.tir fo. ,tor"g.' crccpt in l93r' t9J{'-rnd

i;i;',t;";-;;'actuailY 3totcd b!' xeil3
i"t ".'-'ilt.t.rorc. 

if thcrc wcrc a fivc

t-Ji-nii,'uout prrind durlng vhkh Kerrs

Ltr t";lot to usa mtte(irl al|lounrJ or

.iiii*fo *'"r.t, wc rhotrld hol'l thrl ' for-

ii;l"ii or at ;,cast prrt oi its righl )ur
ccurred bY virtuc of lhit no$tl''

Or ttk conflicting ri'idencc lhc lrial

-Jti io"n.r thrt: "Sincc th-c rlccrcc abovc

-"rti.rl.l rrs cntcrcd in Nor' 13' l9'll'
r...oi ,ftti"g lhc lcrrs l9i4 arrd 1939'

-tiJ ,"ot t h-r: bccn errilablc for ttorrfc
ir"itti'-a.t.na^nt Kcnt3 Lrlt Rcrcn'oir-i"n-nt itr erccrr ol 950 rcrc lcet'"

Ir ftrrrhat toulld lhrt $rrlc? lltct' $'as

uJ*.nru.ing dclicc !t Sosth Fork to t'tt
Jl""ii""nr-"t rsalcr arailrblc, it tould
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and rvbclhcr thc epproval ol thc rpplica-

l;." *irl iniurc the vcstcd -righlc 
o{ r}ra

ii"*i"",t, tht phintiffs Little coltoa'
i.'*i w.:!t Oo- s. Kinball, supra; .Eard-
iri--L- i.i.v, 

-t"st". Sin< thc plsintif{r'
.l'.rtt. i" rqclrd lo lhis agplicerion rre

".j"i," 
thc righls ol Kcntr Lrkc' thc)'

:;; ...i proicr rtdrarr bY a srit tor
;;.";; or,'in-a gcoper (a3'' for injunc-

it".-i.ri.i ii x.,ir. Lrk< untrw(utly in-

i.ri"i.J u,rt thcir righls' .h rhc light of
iii o.ri.t' oI cnccruregirrg tha dercloPncnt

ii-.-.t.tiirttrt rnd rhc putting ol.waler lo

a bcrrc6iat usc, *a tllould not dlnlr rnrs

l"J*i:"" nrtrcly bccausc it puts xco:r
ill;n'. p"t;tim, as thc.upstrcro iunio-r

.-lirail.-,.,n rvl,erc it niSht' whcn suf-

?Iiini- tt"r.i t'r3 nol rvrilablc for all

:;;;J;--i,'tcrtcrc with the Pnin:ifti'
right!.

[S, 9] Thc Powcr comPrtY ir io.rcne'
wh-ri rhc sanrc aorilion t corllends thrl
ii"itliri l"o"t iubslzntiel drmrrgc to. itr
eouiontrrrt unlcs: thc aropos€d rcletlolt l!
tl-"liJlr",.a thrt ii n'ilt not cupty rilt
.-.iJiiiii i". dt" stttam rt litn6 whcn

li= tit.n. wouhj ot}crrrisc bc frcc froo
.,i.t t*.irn nrtlet, i' a, drring low se'
i.r"..r"i. lt docr not aPglrr whrt

,to"'of drm Kerus Llka groPos-rs to

i'"Ila. lt :nav conlcmphle a t19s ol rcn'

itructiotr vrhich witl 6lter llrc *alcr o'

"ti.i.";". 
retrin thc dcbrir. Al Pointcd

"ur-Lv 
Oc Crtitorrir Soprcme Cnrrt in

ii;;d;t ;. B:sr, te Cal'2d 36$ r2r Pzd

ifi.-rcg, 'hn apgroprietor o[ uetcrs of e

tiJt,", '"t .grinrt uppct ownrrs wilh in-

i"riot'rtldof rscr, is cntitlcd lo hevc

ii. "ot.i 
at hir poirt o[ divcrrion pra'

iiit.d in it-. natrrrt -'latc ot lturity, rnd
rnv urc which coirllplt thc wlt€r to tt to

clscnfiaily inrPrir ils usclulncsr for thc

;;;;;;i" '"hich 
he originellv devottd.ia'

ii.? int.tio" of his ri;htr' Anv rnrtcriel

Lririorotion of rhe quatity sf tbc rtfttm
ii-""si.a".nt rp9ropri.tort or otberr wi:h-

Jrt ..p.iio, rights enritks hitT lo boll in-

i.r"tii" ard tig:l retief'" The courl ir
laair;on to ltvcrel olber C'eiiiornie cascl,

.i,.J lvtt, wrtcr Right!, 3rd' Ed. vol'
i.-oo- -:Of -iOS. Stc atro Hemnond v' Jolm'
so,t g{ Ut"t N.6P.zd 8gl. Ho',cvct' it
*-o*ta tao* tlut lLc doctrinc tjttl lhc !cn;o'

.--*i.,ot ir cntithd to vettr of *rc
rir. hratiry shotld be lim-itcd, l thc Cali'
?Jio' .ouir hrs lirnltcd it, ro epply only

io dcterioretiorrr 'of qurlity rrhich *ould
irccrietly itnpeir thc-usc to shidr hc vras

iuriing rit. witcr. Sincc lGntr Lrtte has

bccr forewrrrd tbzl lbc plaintifl rtill not

tolerltc. dcicriorlaion of quelity t'hich
r";tl io;u.o pbirtiti-'r rnlchincrl, thir l*l
s'itl no doubt bc trkcn into rccount in con-

tkscling a drn; and etso il ruh shqrld
ii i.".it..t lo prcYclt e irshing rlcxn of
siiq in thc'ibal.nciag ot tle cguitio" todc-
tcrmint whcl'cet lhc @qai ra6$ld rl'!o'"
i-.".t or injunclivc relici' tlrir {act
mrto- bc conrid<rcd- Smith v. Staso ltlill-
lng Co., 2 Cir., 18 F.2d 7J6,

ilOFFAf, Justicc (concorring in prrl'

rcra teet.

Exccpt r-r hcrcin indicrtcd, l3o1-u1 in Treretcr rttcnPl;n8 ao cro:s railroed
rr ir cherrcablc wllh rCcinC yh:l bC

ilr. G{60.

f lo- f f l Wc nccd tlol dclelttliDc w?Et

chi p.o*cicomp.oy'r rightr tcrrld bc in:ny
nvcn ca:c ii ihc-rtlervoir a3 cDtlttiu(tcd
Eots sluice dab,ri: rnd silt into thc sltctm
to thc iuJuryol laid powcr tompeny' Suf'
ict it to :ay that if :r a junior rpproPtr'
ator, it dotr detcrioratc thc glrlily of s':t'
i.( so the,t it raererielly impriil tbc urt lo
vhich tJrc po\v€r cotlpan)i is prtlting it, rhc

oowcr comDany touid lecl PsoPrt redtcat

in thc courrr at thrt tim. iot drmagcr
q in.lunctivc rclief. But rrrithout morc o{
a rholring of thrcrte:rcrl jnj.rD. ar r show-
Ing ot thi rlpe of dam Xerts Lrk'- Ptoposc!
tolcnstruci, ctc., we vrill not et thk timc at'
tcn0t lo rupcr$isc or linit thc tlrlc of (ou-

Sl.ructioD.

f12- f3l tVc thcrcforc conc[udc thrl
fitrs l-:ic has not lorfeitad rny ol iu
1.660 fcrc lcct dccrced right to rtore ruelcc

ai tDc Sonth Fork ritci lhat a lrrn'rlcr
o( 830 ecrc iect ol t$js tighr cro bc oadc
ryitbout Injury to the ptaintif,s il srrch

tm*rlct is so limitcd Lhrt lhe lo:Gl rmount
rtor.d il both ptecer doc: not crcccd dle

toarl rtttoilnl arailablc duriDf lbc slmc
oaciod ei rk Sorrth Fo.k Lo(alionl thll
ihc application to epproPriaie 1.193 acrc

ird of uatcr was grogerly epgror{d; tlat
t$c court corrceily rcfurcd to lttgttviS' o(
lioit thc typl oI d:o to ba builr rt l'hrcc
Crc.l[i: *it tlrt lhc phtntifrs rtc no! fo.c-
elorcd fcorn ftltlrc rctiont lor derngcr or
iniunclh'c retici if Kents Lakc docl ints'
fcic rcitb thcir righr. Tlrc dccr* ol the
l6tr'"r corrt rhould bc r.ncndcd lo conlorm
$ith thir ogiaicn ar to linitelions oh thc

tolel rrnouDt of rsrlcr vbich could bc storcd

rt thc l$! sit.t. 1l atro rhould corroct [nd-
inc No. I lo thc cdect that Saeer Rilcr
riir ln lhc lVantc'L Xangc of lflountains
rod fiows in an Xettcrly di<cction (o con'
form trith the lre lgrecd ugon by lll prr-
iicr that il rrit?t in tha Tusher tr.oqnla;ns

end fowr in r weslcd; diractiol'

.tgpcthnt, Rocty Ford Irclgrtioo Cora'
prni, lo tccovcr onc lhird oi itt cotlt'

di!*nring in grrt). Su'Ed.Corrao! Gtrh.
I cannol c,rncur in lhe conclusion rcrchtd

rhac Kcnr: Lrkc Reecn'<ir c"Ii""y r'la Mi'!h t'' 10tl'

noi-(artcltcd any of thc t,660 acrc ictt dc-- 1. n.llr.ldt at3l{
.i.oa ,o ir to bc staed in thc South Fork !\rhcra motorisl, 3trucft by rhctric
ii E..u"t River uodcr the l9ll d?cro!. (rciqha rraio. rllercd tlat thc rr:ltord wcr
T}|rr decrcc had stood (or eltven ].art' necii€eDt in'ocrrnitting targe lrc liSht to
sith apriorit! datc ol 1890. Thc-l'driling Ui;d-.fi' injugc ric$ ol gcrron rgpro:ch'
C.t€ of rtoralc tre bzlween APtal I$ 1rd inr tracli in rulotnobilc, thc railrord couXl

Junc 30tb of crch ycrr, wi:h rlc. fdrlh2r fi)*t le hcld nqligtlt ir pcroittrng thc erc
limitatios thal no lloletc cotld Dc- mroc tisht to be silualcd al gublrc inlcrstciton
whcn thc floa oi wetcr ol Barwr Rarcr ll uidcr cvidentr conclu:ively provin; thel
ta€ governncnt gauging st.lio, cl lli rhe city alonr controll:d locaiion and op-

mouth of Bcrva Cuyon r"as bctow l0+ c""tior of tha liglrt.
racond fcct.

ThaRoclt Iorrt Irrigetion C,oopant t11d tr Frtlrudl:3i0(2)
. ;rilT;;,;;'2i,iii;;.1;T;*; Evo. il motori't reproxtriag rei!-

Octobcr ht of cach ycrr .na Jun. 30rh road tracks tred-right to r!$nc thn: wig-

iiii. i"fi"",irg )car,'and dirccidivcrsion rtrg ruromlric flrsher_ signrlr -:clivrtcd 
by

;il;;i-i2#.i""0'tiii "J tSO scmrd trais on firct rriirord trrcks bclonging to

lcct rtutiog' tb! pcriodq t""p..rii&, it*, rnother raiJrord scrc cotncctcd uith dc-

luh lst to saptcnrbcr rCIt, .r-lt'b'i'piioilty rcri.nr rritrord's nrar.bl' -rrrcks, tha

ili'. iiresr]-iJ'iii-''' ili.lails*' io 1"ni ootoritt co.rld ,'ot drirc rhced in solc. rc-

idii,-"'iir-" piioriry aatc ot tcoz. ' lieneo. oo srrl rsrumDtio: $ithout hling

At ao rioc rincc thc a",.'oe-ff,. dRrcc [urlhrr grcceution ioihir own srftty'r

in l93l ird Kcntl J-ekc proviled r^slotrrc 1 Rrttf.rdr ttrl3o(2t

il3l"?"1?!S"i[:i.T::"1?",',';X.lili,,"*f Y;#t"fi :,"lgf-1,:l;"',J,'*:11
whco Olcra rstr -no \'re'.er :.":-::-".-:i R;.kr rignrtl op:r.!.d in conn<ctisr with
trorrse. Undrr Utlrt-*.]' t"J:yff..'1'i: ;;;"[;;. l-i'ott.a by morc:ncDt o(
.ar only onc ycr', l:i|' *h1n lt::i^:"": ;;';i;. d;t;;:;t' ii:i'ks .nich vrcrc
rtater €t)oush.to .q{ l}* "j:i11_::p.t:t:,1 il;J1t i.ii rr.. rhe 6rsr rrrck rrd
ol 950 acro lccl. Urdcr L
nrorv tharc wcrc six vca.a".?"il'rl:ii f::,t-tjt1-:ilo dcfcndrnr railroed'r treck

whcn rhc errilnr(ed ,on.oe *iotii.I.it: i""1it-t *raiih' rhttd and whcrr motorirt

cecrtcd lho 950 ecrc lr.u wiii-iil tfa f-"-$t-1-rha!*er 
bc rpDroathed t(acl3' litlt

of chvcn ytarr, thc nu.r*iiiiqoini|lit k"T arc.light mrintrintd bv citv rl intrt-

of wercr e*eitebtc, -a ., Jillliii'til 1q"i-tt"ik "i"a'hi'ld 
oi autoroulc r:

pcrkrdton:Ltan"ppli"to*ioi'I"l'l'ii :*-* rnglc ar to blind molorisl lau-

of ooiot of divcrlior "na,,onf. 
ft;-d; f-tYlil- end molorir! revr rpprorcbing

derignatcd Placc, auidtrcct^;; ;;;;d";: lrain for fi(lt timr rvtttu [c wrt os lrrelt'

mtnt or lorfciiurc ol anv tiril ti;;l;: tht,'1"-'1li1l- wu Suiltv- of coDl?ibulotv

cagrcity ;rovided lt met ;;;;; to' n"gligtntc rr n nellcr of lew'

cerbilt)r of avaiisblc slorrgr, or GrI'ctF' {. Ftrttrordr (Ftu(l), lr{l)
;n crccls ol tconomical cotl' or imprtctrrl Motorirl rpororchiog rrilrord tncls
bilily ol irctcrsing th' $or'tr crP'ctly 'rt h." dury ol teiiing r pioper lookout for
$r y'rcc dtsigurtcd; Dut whltcvfj lr|c p€r' tdr srfity rnd o( eroiding cootlct ririlh
guadint l.clotsr thc lilct tcmluls.no 3ti9j trein.
rv.rc tlltcn lo prolecl Ule r'ght lDovc vJu

!. Rrtlrtrl. Ctt46(f)

,I.'li;;.;;;-'.;;;;; Iti.- o;i.ii; rreckr. ir chergea.blc Yrl.f':inf Yb."l .l:
could barc sccn i[ be hrd t6ohtd, rnd ui*r

(
CC

tia lVolfa'
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