August 6, 1931.

E‘viar. K. .i‘Jo DaViB,
% %, L. Davis,
#illerd, Utah.

Dear Sir:
RE« MILL DAl DIST.

S5ince your recent cell at the office, with reference to -
distribution on Mill Dem diteoh system, I have given the matter
further study, have conrerred with kr. Jerman, amd beg to set
out my views as follows:

Under the provisions of the oourt decree the water users
have the option of agreeing emong themselves as to the appoint-
ment of their own water commissioner and distribution. Fall-
ing such agreement the decrse provides that they are to notify
the State Engineer, who will then proceed with the appointment
of a water commissioner under the provisions of Chapter 100,
Laws of Utah, 1925.

It would appear thet no such agreemeht hes been reaoched in
the past as to distribution end, as to the present 8eason, no
notification was given to the State Engineer asking for the
appointment of a commissioner. Compleints have been made that
the water was not being taken in acocordance with the deoree
but no definite information has been furnished the Engineer in
sufficient detail so that an appeal to the court in contempt
proceedings could be made with the least assurence of suoccess.

Any procedure looking to the appointment of a water com=
missioner by the State Lngineer must comply strictly with all
the provisions of the law, and past experience indicates that
the water users on Mill Dam system are not in a position to
pay tor the services of an outside engineer who could put in
the time necessary to watch for illegal diversions of water.:

It has been suggested that cither the -tate ingineer or
¥r. Jerman visit the system but there is no reasson to suppose
that such a visit will accomplish anything in a practiocsl way
which would even justify the slight cost.




R- En D. - #2.

Some discussion was had as to the installation of
headgates and measuring devices. I find thet the report
on the Mill Dam ditoch system made by Mr. Jerman om July 1,
1930, indicates that, with alight exceptions, headgates of
a usual sstisfactory charaoter have been installed.

The conditions on this system indiocate that there is
much more involved than the mere distribution of water.
There is reason to suppose that there are factionel 4if-
ferences which have existed in the past, sre maintained at
present, and apparently will eontinue in the future, these
differcnoes involving an effeot on distribution far in excess
of what is norreily involved.

“here 1s no cuestion ut all as to the sups~rior juris-
dietion of the court until & final decree has been enterdd.
The court, however, cannot bs expected to act except under
dus prooeccs of law, and this culls for definite evidence
and testimony 8 to interference, which evidence and testimony
would appear to be lackings I 4o not consider that it is a
function of the “Ytete ingineexr to produce this testimony and
evidence except through a water commissioner performing his
usual routine duties. I also hold that it is not the funoction
of a water ocommissioner to aot as vatohmen sitiing on guard
over headgates for the purpose of vatching for the stealing of
water. As a practical proposition such a course on the part
of a water commissioner would ¢ertainly lead anyone, who might
desire to steal water, to refrain from such action during the
time that the headgate waa beihg watched.

There is a provision in the state law, Geotion 8410, in
regard to the stealing of water. 1In view of the general
situation 1t would =zeem to me that, when proper evidence can
be obtained as to the stealing of water by any individual, such
evidenoce should be lald before the proper officer, complaint
issued, the offender arrested and punished by the oourt.

This office has, sinoce the issulng of the deoree, inter-
ssted itself in obtaining proper distribution of the waters
of Kill Dam system but up to dete the time and effort expended
have apparently produccd no results whatever and conditions are
a8 bad as at any time. It is, therefore, my considered opinion
that, as a practical matter, the offlce can aaocomplish nothing
to relieve the situatioh and should not be involved in the
various differences apparently existing.,

Yours very truly,

GMB/E State Engineer,
cc-J. H. m.onO



