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Red Cedar Corp. vs George Douglass
Red Cedar & Granite Creeks in the West Desert

April 9, 1993

0n April 7, 1993, Lee Sim and I conducted a djstributjon meeting on the Red Cedar
Creek and Granite Creek system which came under controlled distiibution two yearsa9o. 0ne fundarnental source of dispute remains how much water can Red Ledar
Corporation take and when does the meter start counting on the total acre foot
amount which they arc ent'itled to? A stipulated decree was jssued in the matter
but it did noL address this jssue very we11. I am attaching a copy of the decreefor your use. See ilens 6 - 8 on pages 3 - 8.

I am also attaching copies of the certjficates for lB-32 and lB-33 whjch are the
:9!19e of the prob'lem. Red Cedar Corp. js entitled to irrigate 721.6 acres(limited to 3 acre-feet per acre = 2182.t acre-feet), for stockiatering of 3,000
ELU, domestic uses for 3 families and storage of 186 acre-feet. The/ have'theearliest actjve rjghts on Red Cedar and Granite Creeks. Douglass hai the neit
!iglt and desjres to be deliverecJ water after the Red Cedar Colp. right has beenfj I I ed . Hence, the need to determj ne when the Red Cedar ri ghi has been
del i vered.



Red Cedar/Granite
April 9, 1993
page -2-

We need to issue some sort of statement or distribution order to instruct the
commissioner:

l) How much water in acre-feet can be diverted by Red Cedar Co-rp.^r!!il
their rights under l8-32 and l8-33 are fjlled? Is jt a total of 2182

acre-feef for all uses or is it 2182 acre-feet for the irrigat'ion plus
water for domestic, stockwatering and storage?

Z) When does the acre-foot count begin? -Isit on a calendar year, water
year, or April I which is the beginning of the irrigation season?

I would be happy to draft the necessary document but I need input as to what the
position of the Division should be. Would you like to meet and discuss this item
together or simply reply to me in memo form?

Thanks for your assistance in thjs matter.
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WATER RIGHTS
SALT LAKE

Steven E. Clyde #0686
CLYDE, PRATT & SNOW P.C.
Attorneys for Plaintiff
200 American Savings Plaza
77 W. 200 South
SaIt Lake City, Utah 84101
Telephone: (801) 322-25L6

IN

IN

THE FOURTH JUDICIAL

AND FOR JUAB COUNTY,

DISTRICT COURT

STATE OF UTAH

RED CEDAR CORPORATION, a Utah
Corporation, Plaintiff ,

vs.

GEORGE C. DOUGLASS, VERONICA
F. DOUGLASS, and GEORGE ?.
DOUGLASS Jr., akn as BUCK
DOUGLASS,and John Does 1-10,

Defendants.

STIPULATION F'OR
JUDGMENT

Civil No. 6484

Judge Ray M. Ilarding

The parties hereto stipulate and agree hereby as follows:
1. That plaintiff is Utah Corporation and has its

princlpal place of business in Juab County. Plaintiff is the

owner of certain lands, vested water rights and pending,

approved Applications to Appropriate and applicatlons for the

Permanent Change of use of water in Juab County, Utah.

2. Defendants are residents of Juab Count1z.. and are the

owners of certain lands, approved Applications to Appropriate



and an approved Apptication for a Permanent Change of use of

water in Juab County, Utah.

3. This court has jurlsdiction over the parties and

their real property and water rights pursuant to Section 7B-3-

4 U.C.A., (1953), as amended. Venue is proper in Juab County

pursuant to Section 78-13-1, U.C.A. (1953) as amended.

4. That plaintiff is the owner of the following vested,

perfected water rights and penditg, approved Applications to
Appropriate and an Application for a Permanent Change of Use

of water in Granite and Red Cedar Creeks:

18-32 , A6044, Certificate 2348 i as modified by
approved Change application a-381, and by approved
Change Application a-L432, and by Change Applicatlon
a-1427 l.
1B-33, A7600, Certificate 2349, €ls modified by
approved Change Applicatlon a-L427L.

18-578, A622L5 (approved)

18-559, A61494 (approved)

18-558, A61493 (approved)

18-553, A61441 (approved)

5. Defendants are the owners of the following pending,

approved Applications to Appropriate and an application for
the Permanent Change of Use of the waters in Granite Creek:

1B-510, A59782 (approved)

I8-432, A55214 (approved)



L8-577 , A552 14a (segregation application,
approved), as modifled by approved, Permanent
Change Application aL4L28, Certificate of Change
a13 106 .

6. That the vested water rights and pending approved

Applications to Appropriate and for Permanent Change of the

water in Granite Creek in order of thei.r relative dates of

priority of during the period of time of April 1 through

October 31, inclusive, are as follows:

NAME

1. BLM
(usA)

2 Red
Cedar
Corp.

WAT
usE
CLA
NTJMBER

18-552

PERTOD OF
USE

L/L_L2/3L

L/bL2/3L

I/ L-L2/ 3L

4/L-LO/3L

r/ 1-r2 / 3r

L/t-L2/3L

01/r
L2/3L

L/ L-L2/ 3L
T/L-Lz/37

livestock
3608 ELU,
clomestic
)
families,
fishery

irr
727 .6 ac.

domestic
3
families
Iivestock
3OOO ELU
s torage ,
186
ac. ft.
mining
domestic
9 persons

E R FLOW
RS
IM

DATE OF USE
PRIORITY

18-32,
Cert
2348,
aL427 L

1.507 cfs prlor to
1903

18.0 cfs,
limited
to 2L82
ac. ft.

l/28 / 19 ls

0.11 cfs 9/LL/19s33
Falken-
berg
Mlnes

18-1
Cer
s305

49 't



4. George L8-432
c
Douglass

3 I 3 3 9/L2/1980
cfs,
llmited
to 469.22
ac. ft.

8.0 cfs L2/2L/
19 81

4.0 cfs 3/26/L984
uses same
water as
L8-432

r8.0 cfs L/23/1986

ir
156
ac.

power

power

irr
2,000 ac.

4/L-L0/3L

L/L.T2/3L

4/L-
11/r
L2/ 3L

4/1-
LO/3L,
same
hrater on
new lands

r
.807

5. BMB
Ent.

6. George
c
Douglass

7. Red
Cedar
Corp.

18-454
A572 15
approved

18-s 10
A59782
approved

1 8-s9 9
A6 1494
approved

8. George aL4L28
C . Cert. of
Douglass Change

a13 106 ,
( 18-s77 )

0 1 6 7 L2/L7/
cfs,1986
Iimited
to L2.78
ac. ft.

irr. 3.0 4/L-LO/3L
ac.
Iivestock L/L-L2/3L
46 ELU L/L-T2/3L
domestic
2
families

added 4/ 1-
storage LO/3L
in ne!.r
reservoir
36 4 0
ac. ft.

9. Red aL427L
C e d a r (18-32)
Corp.

18.0 cfs 3/L9/L987

The diversion and use of the water from Grani.te Creek for
irrigation purposes shall be governed strictlr.r bv the order of



priority set forth above. Neither party shall be entitled to

dlvert water for irrigation purposes out of priority. The

parties further acknowledge that if the application of BMB

Enterprises, 18-464, should lapse that Defendants' application

1B-510, as weII as aII other subordinate applications, would

move up in prioritY.

7. The vested water rights and pending Applications to

Appropriate and for Permanent Change of the wat'er in Granite

Creek in order of their relative dates of priority of during

the period of November I through March 31, inclusive' are as

follows:

NAME

1. BLM
(usA)

WATER FLOW
USERS
CLAIM
NI,'MBER

18-552 1.507
dir.

DATE OF USE
PRIORITY

PERIOD OF
USE

cfs prior
1903

2. Red 18-32
Cedar Cert
Corp. 2349

to Livestock L/I-L2/3L
3608 ELU

domestic L/L-L2/3L
2
families
fishery L/L-Lz/3L

18.0 cfs L/28/L9L5 domestic L/L-L2/3L
3
fami lles
Llvestock L/L-L2/3L
3OOO ELU
storagar'01/L
1 B 6 L2/3r
ac. ft.



3
Falken-
berg
Mines

4. BMB
Ent.

5. George
c
Douglass

6. Red
Cedar
Corp.

18-149
Cert,
s 305

L8-464
A572L5
approved

aL4L28,
Cert. of
Change
a13 106 ,
( 18-s77 )

18-578
A622L5
approved

mining
domestic
9 persons

power

L/L_L2/3L
L/L_Lz/3L

L/ L_L2/ 3L

0.11 cf s 9 / LL/ L9s3

8.0 cfs L2/2r/
19 81

L2/L7/
1986

0 167
cfs,
Iimited
to L2,78
ac. ft.

f3.00 cfs L2/ L9 /
1985

domestic
2
families
Livestock
46 ELU

livestock
3OOO ELU
domestic,
3
fami I ies
storage
Irr.
200 Ac.

I/L-L2/3L

I/ L_L2/ 3L

L/L_L2/3L

L/L-L2/3L

LL/ L-3 / 3L
LL/ T_3/ 3L

It is agreed that there are to be no diversions under

defendants' change apprication a14128 (18-527) for irrigation
or power generation during this time period. It is further
agreed that the 13.00 cfs apprication of Red cedar, 1g-579 is
from the tail water from the BMB hydro plant. rf no water is
diverted for power generation by BMB under its application 18-

464 during this time period, Do water can be diverted by Red

cedar under 1B-578. The parties further acknowledge that if
the application of BMB Enterprises, LB-464, shourd lapse that
Def endants ' appl i caf i-on 18-510, as weII as alI other



subordinate applications, would move up in prioritlr, and that,

Defendants would have the right to pursue their power

appropriation.

8. That the vested water rights and pending, approved

Applications to Appropriate water in Red Cedar Creek in order

of their relative dates of priority of appropriation are as

follows:

NAME

l.BLM
(usA)

2.
Ced
Corp.

WATER
USERS
CLAIM
NTJMBER

18-s63
dil.

Red 18-33
ar Cert

2349

FLOW DATE OF USE
PRIORITY

6.561 cfs prior to livestock L/L-L2/3L
1903 3608 ELU

fishery L/L-L2/3L

20.O cfs L/4/ 1918 irr 727.6 4/L-L0/3L
ac. suPp.
to L8-32
stordger0l/L
I 8 6 L2/3L
ac. ft.
power

PERIOD OF
USE

L/1-
L2 / 31,
same
water as
1B-33

4/1-
L0/31,
same
water as
18-33

3. Red 18-553 5.0 cfs L2/26/
C€dar A61441 1985
Corp. approved

4 R e d 18-558 20. cfs
Cedar A61493
Corp. approved

L/23/L986 i r r
2,000 ac.
new acres



5. Red aI427L 20,0 cfs
C e d a r (18-33)
Corp.

3/19/1987 a dded 4/I-I0/3L
storage
in new
36 00
ac. f t
reservoir

Defendants have withdrawn their pending Application to
Appropriate 18-533, which sought to appropriate 8.00 cfs of
water from Red cedar creek. Therefore, defendants own no

water rights or pending apptications in Red cedar creek and

have no right to craim, use or divert any water therefrom.

9. That notwithstanding the rerative dates of priority of
the parties water rights and pending applications to
appropriate and for a change of use in Granite creek, the
partles agree that defendants may connect onto praintiff,s
plperlne and divert water for domestlc, irrrgatlon, pohrer

generation through an in-rine turbine and rivestock watering
purposes onry, under a lease agreement to be entered into by

the parties hereto. The rease shalr provide that defendants

may use a continuous frow of water for the above stated
purposes at a rate not to exceed 20 garfrns per minute (gpm),

hereinafter referred to as "Leased water. " The lease shalr
run year to year, comnencing January I and concruding December

31 of each year, and may be renewed annuarly provided that
Defendants have not viorated the terms and conditions or !:h.is



Stipulation, the lease and the Judgment to be entered in

accordance with this Stipulation. It is understood that the

Leased Water is available to Defendants at all times during

the lease term, regardless of the availabillty of water to
Defendants under their o$rn water rights in other water

sources. Rent for the water so leased shall be equal to
Praintiff's share of the River commissioner's annual expenses

incurred by him in the performance of his duties. Rent sharl
be due and payable by Defendants within 30 days of the parties
receipt of a statement or invoice from either the state
Engineer and/or the River commissioner for his expenses. This
stipuration shall not be construed as or constitute a

subordination of praintiff's prior vested water rights in
Granite and Red cedar creeks to any of defendants' pending

appllcations. The partles furt,her agree that this
stipulation, the Judgment and lease agreement that are to be

entered into ln accordance wlth thls stlpulation shall be

ftred wlth the state Engineer and shall become a part of his
permanent files in connection with the above vested water
rights and pending applications.

10. The parties acknowredge that the water in plaintiff's
piperine is not of culinary quarity. plaintiff sharl have no

obrigati.on te trea.t or otherwise render the water in its



pipeline suitable for human consumption. Defendants shalI

have the right to use the Leased Water as provided in
paragraph 9 of this Stipulatlon, in its "as is" condition.

Defendants shalL bear all costs involved in the purchase,

installation, operatlon and maintenance of any water treatment,

facilities that they may wish to instarl on their own piperine

or water system in order to make the Leased water they receive

from plaintiff's pipeline of potable quality.
11. Plaintiff hereby grants to defendants a revocabre

license to connect on to pralntiff's piperine for the purpose

of using the Leased water. This connection sharr be made at
defendants' sole expense and sharl be subject to plaintiff,s
prlor review and approval of the locati-on, type and

instarration of any such connection, which approvar sharr not
be unreasonably withheld. Defendants shall reimburse

plaintiff for its reasonabre costs incurred in reviewing any

prans and specifications for any such connection. Thls
ricense may be revoked by praintiff upon lo days written
notice to defendants of thelr breach of this stipuration or
upon the termLnatlon or non-renewar of the rease provided for
In Paragraph 9. hereof. rf defendants fair to cure their
defaurt within the 10 day notice periodr or upon the
termination or non-renewal of the '! eaqc, prarntiff shall be

10



entitled to disconnect defendants from its pipeline and/or

diversion structure and this Iicense shall automatically

terminate. Upon the termination of this l-icense, defendants

shall have no further right to take water from plaintiff's

pipeline. Any costs incurred by plaintiff in disconnecting

defendants shall be reimbursed by defendants.

L2. Plaintiff agrees to use its best efforts to use all

available water from Red Cedar Creek under its water rights

thereln in conjunction with its Granite Creek water ancl to not

allow that resource to waste. Plaintiff wiII endeavor to

satisfy its senior irrigation rlghts through the use of these

combined sources of supply and to not create an artiflcial

shortage of water in Granite Creek to defendants' exclusion,

when there is water available for plaintiff's use in Red Cedar

Creek which, when added to its rights in Granite Creek, might

satisfy plaintiff's rights and provicle some water for

defendants' irrigation use under its junior priority

irrigatlon rights in Granite Creek.

13. Each party shall retain control of their pipeline

system, headgates, meters' valves and diversion facilities,

subject, however, to the revlew and monitoring of the River

Commissloner tp be appointed as provided herein, and the

administrative orders of the River Commissioner and./at the

11



State Englneer reoarding the diversion and distribution of

brater by the parties. Neither defendants nor anyone acting on

their behalf as their agentr €rn employee or otherwise, sharl
tamper with, damage, break or interfere with praintiff's rocks

and controrred gates and varves on plaintiff,s piperine,
diversion facirities, or to otherwise cause more water to
enter defendants' pipeline from plaintiff's pipeline than
defendants are entitled to receive under this Stlpulation and

their junior apprications and the Lease to be entered into
pursuant to this stipulation. rn the event defendants, breach

this covenant, plaintiff sharl have the right, without notlce,
to immediately disconnect Defendants from plaintiff's piperine
and sharr be rerived of its obrigation under this stipuration
and the Lease agreement to be entered into, to deliver
domestlc, irrigatlon and livestock water to defendants untll_
such time as defendants pay for the repair of plaintiff's
facilities and, untir defendants have paid to praintiff a

penalty of $1r 000 per each occurrence of tampering or
othen^rise altering the varve settings or interfering with
plaintiff's prior vested water rights. This remedy sharl be

in additlon to any other remedy which praintiff might have at
law or in equity and sharr be speciftcarly enforceabre by thls
Court.

L2



Shou1d either PartY

default ln the performance of this stipulated agreement, the

non-defaulting party shall, in addltlon to all other remedies,

be entltled to recover its or their costs and reasonabLe

attorney's fees incurred in enforcing thls stipulati.on'

regardless' of whether enforcement is pursued through

Iitigation or other:vrise.

15. Should platntiff fail to provide defendants t,he

Leased Water while the lease ls in force or interfere wlth

defendants' use of thelr irrlgatlon $tater during those periods

of time when there is water available in Granite Creek and Red

Cedar Creeks over and above that required to satisfy

plaintiff's prior irrigation rights, defendants shall be

entitled to proceed to court for an affirrnative injunction

requlring plaintiff to deliver such water as defendants are

then entitled to divert and use based upon defendants'

prtorlty and the stream flow conditlons. In the event

Defendant Prevalls !n any such actlon, defendantg chall be

entitled to collect from plaintiff a penalty of $1,000 for

each violation of this stipulation by plaintiff. In addition,

13



defendants shall be entitled to recover their costs and

reasonable attorney's fees as provided in paragraph 14 hereof.

16. The parties have each been ordered by the Utah State

Engineer to install measuring devices at their respective
points of diversion or at such other location or locations in
their water systems as wilr accuratery measure the quantlty of
water belng dlverted and used by each party. The costs of
instalring these measuring devices sharr be borne by the
parties individuarry. The parties acknowledge that these

measuring devices are instarred and are properly functioning.
17. Each party hereby grants to each other and to the

state Engineer and his duly authorized agents the right of
access at reasonable times to inspect each other's measuring

device(s) and to review the frow records which each party
agrees to malntain on a regular basis. AI1 flow measurements

shall be submitted at reast quarterry to the Division of water
Rights for its review and information by both parties,

19. Either party may request the other party to have its
or their frow meter or other measuring device checked and

carlbrated lf the requestlng party questions the accuracy of
the other's measurlng device. rf the suspected meter or other
measuring device(s) is marfunctioning or is under registering
the flow of water passing through it by more r.han 5t, the

14



party owning the malfunctioning measuring device shall have it

repaired and/or recalibrated at its or their sole expense. If

upon examination, the questioned meter or other measuring

device is reading accurately or is over registering the flow

by more than 5*, the party challenging the accuracy of the

measuring device shall pay all costs incurred by the other

party in having its or thelr meter or other measuring device

checked. Alt such repalr and recalibration reports shall be

submitted to the State Engineer for his records.

20. The parties agree that some water has been allowed

historically to seep around and otherwise escape plaintiff's

diversion facilities. In the event that defendants file an

applicatlon with the Division of Water Rights to appropriate

and use this water, defendants agree to not excavate below

plaintiff's diversion facilities in any manner that will or

may undermine the bed of Granite Creek or that may dj-sturb the

natural siltation and cementing of the stream bed so as to

cause increased Seepage and conveyance loss in the stream

channel above plaintlff's diversion and/or head gate

facilities, or to cause an increase in the amount of water

seeping around or under plaintiff's diversion facilities to

plaintiff's detriment. Defendants further agree that if they

are srrccessful in appropriating and capturing this seepage

15



water, that the lease provided for in Paragraph t hereof,

shall immediately terminate and be of no further force and

effect and that Defendants wiIl thereafter take their
domestlc, irrigation and livestock water from that source and

their other water rights and will disconnect their domestic

line from Plaintiff's piperine. Thereafter, praintiff sharl
have no further obligation to deliver defendant's water from

its piperine for any purpose, and defendants sharL no further
right to take and/or recej_ve any water through tt.

2L. The parties agree that the court may order the state
Engineer under authority of sectton 73-5-1 u.c.A. (1953) to
immediately appoint Cecll Garland as a River Commj-ssioner for
the purpose of placing the measurement, and distribution of the
hraters of Granite creek and Red cedar creek under the direct
contror of an officer of the state Engineer. Alr expenses

associated with the appointment of the river commissioner,
incruding t.he payment of his salary and expenses sharl_ be pald
jointry and proportionatery by the parties on a so/50 basis.
so long as the Lease referred to in paragraph 9 hereof is in
fulr force and effect, plaintiff's share of these expenses

shall be paid by Defendants as rent for the Leased water as

provided for herein. rf the rease is terminated for any reason

16



as provided in paragraph t hereof, the parties shall each pay

their own 50t share of the river Commissioner's expenses.

22. Both parties agree to the entry of a Judgment

incorporating the terms of this Stipulation. The parties

further agree on behalf of themselves, their heirs,

Successors, administrators and assigns and alI those actlng

by, though t ot for them to the court's permanently enjolning

all of them from wrongfully tampering with, interfering with,

damaging or altering the settings of each other's valves or

head gates, dams and other water diversion, storage and

distribution facilities or otherwise interfering with each

other's water rights.

23. Defendants agree to and shall reimburse plaintiff

the sum of $3r000 for its attorney's fees and

costs incurred ln bringing this actlon. This payment shall be

made in a single lump sum palrment of $3gOO.0O on or before 30

days from the date of the entry of this Judgment. Plaj-ntiff

agrees to bear the remainder of its attorney's fees.

Defendants agrees to be responsible for payment of their own

attorney's fees and costs incurred in defending this

action.

24. This stipulation constitutes the fuI1 and complete

agreement by and among these parties, and shal-L supersede aII

L7



prior oral or written allreements,

representations of the parties.
Dated thts day of

statements or

, L99L.

RED CEDAR CORPORATION
a Utah Corporation

By
Its

George C. Douglass

Veronlca F. Douglass

George !. Douglass Jr.

PARSONS, BEHLE & LATTMER
ATTORNEYS FOR DEFENDANTS

CLYDE, PRATT &
ATTORNEYS FOR

sNow P.c.
PLAINTIFF

By.

18



prior oral or written allreements,

representations of the partles.
statements or

Dated this 4 L day of MAu - , 1991.
\)

RED CEDAR CORPORATION

By
fts
George C. Douglass

Veronica F. Douglass

CLYDE, PRATT &
ATTORNEYS FOR

sNot{ P.c.
PLAINTIFF

! ' s. O*f/2

George !. Douglass Jr.

PARSONS, BEHLE & LATIMER
ATTORNEYS FOR DEFENDANTS

18
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