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STATE OF I'TAHBEFORE THE STATE ENGINEER OF THE

IN THE I'IATTER OF CHANGE APPLICATION

NUI,IBER 9l-361 (al85f8)
IIEI.IORANDUI'I DEC I S ION

)
)
)

change App'lication Number 91-361 (a18518.), in the.!la-me of sunnyside CogenerationAssocjates (scA)' was fired 
^on'oecem6dl 

i; 1994, to change the point ofdiversion, place, and nature of use of o.b .ft ;i piima;y'".i.. defined in thel'Jhitmore'Decree- 'Heretbfolie-: tlg natei,triiueln aiverteJ ir:o* ei.rsy Trail creek.at the followins points:_l) South zaiz4 rd"i ina'r;;i.ii66 i;; irom 6e Nl corner,. of section 7; 2) iSo-uth 1163 feAt and l{est o+J-}..t from.the NE corner of sectionl8t 3) North 1521 feet and west tggg teel rrom the sr borner-oi se.tion 29; a1lT14s' R14E, sl.fsrl{;.4)-south l0l3 reet:ina'tirt rzs feet-from the 14l corner ofsection 1; 5) North ioo+ feet a1-d East l2+ili"t from the sp corner of section2;6) North 750 feet and t'lest 13a5 f-eeif';;tire_se corner oi'b.ition 3:7) south.566 feet and East 4323 feet fr:om the Nl.l c"rn#'_secg.ion 9; 8) south lt49 feet andEast 1320 feet from the Nl{ corner ot section 1; ail Tlss,-Rl3E, sLB&M; and 9)North 9l feet and East 2390 feet rrom-i[e'lri ild." oi-ii.tiin o, Ttss, Rt4E;SLB&M. The water has been used as;.;6;-teaeliar suppry for the irrigation of932'40 acres (limited to the sole supply'o?'26.'d ..r.s), supplemental use for thedomestic purposes of 875 familiei,-fiuiliip;I'-use_ in- sunnyside, and industrialuses at the Horse canyon, sunnysid., i;d ciili,uia coil ttl;;"t.'1h. water has beenstored in Grassy Trail Reserv-oir rrom'llarcil'ii'to Decemb.. rs'of each year.
Hereafter, the applicant will divert and use the water as heretofore, and for theyear-round power generation purp-oses at the scA _sg-l,l1.; it..r.il.tri. generationplant within the Etqwt, wlie?-o-ili.tlon-'i, "tit_t,_ 

Rl4E, sLB&u. The water wirlbe stored as heretofore, unq r.."-round in itre rz's acre'-rootlin Reservoir, andll!rl'*ii[: {ffilr:ragerton 
Re-servoir, uoiii iocateo wiurii'-ii.-ii,t or section 6,

This application involves the samewater as that approved under Temporary changeApplication Number tl842g (91-Area). ft,..plil-icant is proposing to continue todivert this right from ei'assv ii'iit "ft;5ffd;. 
and Grassy Trail creek forcu'l inary, boilef make-up, and f6r .powel generation purposes at their power plant.The water mal also be stilred ln ttre stn-ini'o"ig.rton Reservoirs. The water isdiverted from the Reservoir ano cr.6i d- ill,in, or an earthen dam, concretediversion dams, PlPel ines, ana oitctrei.- iriir"ribr,t mav-it* 'uli'ur.o 

by sunnysideCity under a Surpt'us ilater t_eaie;-;il'Uy'nili.J.ir=ent at the ECDC LandfilI.
The application was advertised in,The. sgn Adyoc.ate from Decenber zz,1994, toJanuary 5, 1995, and was proteited by pauii-B:liial:tirez, city_of East carbon, and
fi:;dHH,Director, 

Resibnat soliciior,-;nd A;;. ilanig.r-6i},ii sureiu di riiii
A hearing was held on May 5, 1995 in-Price, utah._,The applicant was representedby their utah councit.- l'lr. Fred Fi;iinlon.-"'il,. protestants, Dr. paul B.Martinez, and Mayor paui clark of i.it-Lu"f"n'L'itv were also present. The Bureauof Land Manaqement was tpr.r.nt.d -bi-'Mr.'i."'scott 

Loveless, gffice of theRegional Soliiitor, and otfieiJ.

speaking in behalf of the applicant, Mr. Finlinson indicated that sunnysidecogeneration Associltgr (scA)'r.r. n,ii.h#; i;'i.n-u."y of 1995 by NRG and Babcockand ttitcox. They will oierale thE-projil ;;'J;l;t;d;;;..' ,rh. 
n." ownersare committed to being gobd neighbori .nlilioi.riting wi6-lGlocat water users.
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In reviewing thewater rights that SCA9.wns, Mr. Finlinson noted that only threehave been subiect !o. pri6r .Temporary. chalg.g'np_prications because these riqhtsrepresent rheir portion of the rirajo.rity gq irre tir*-ir,-ji i, ti;;;lrv.iilrlni,,iiGrassv Trail creek and thei" owneiJtrip:l.giii'lp"ingr. The forirth right.is owned
,filrfi;r'rt1f.'i,r:'.tt' with scA usinf ih.-bi'.d;rtoi rlelt una.'. a c-ontracr i;;
Mr' Finlinson made.reference to the 1952 llemorandum.Agreement which was executedbv the various industrial users or erissy i,;i creei,'wrril[";r; the predecessors' of SCA, East carbon c:ity, una'sunnyJid""d;iborp.ny. This agreement was siqnedprior to the constructibir of:crass! fiiii-niseivoir, and has been refe*ed t6 asthe Grassv Trail Reservoii oferatirg..Adr.;;;;;L.. Ttis agreemenr dedicated bachpartv's water rights for stofage.inih.Jrd;voir for il-. irii.l benefit of.thedomestic, industiial, mining, iia .orrl"ci.r'iiril".ttt in .il;;;, carbon county.
The app'licant believes that this p-articularrrater right is subject to thel'lemorandum Agreement dateJ-January ! fS!2. 

' 
The watLr'unO.. ttis right willcontinue to be diverted fron Grasi.y ri'aii-ieservo'ir at'polnl''*t, and deliveredthrough the logll .y]lniry ryri"*.excep_t in ttre event the Grassy Trail Reservoiris spilling' when thit oi.rii, ure-iiiiii.ni"i.i';;;"il;ffiiion or this riqhtat the power plant diversion tho*n l;J.d';ti-r..rio;p;i;i *+ lrererenced_as#9 in paragraph. one of ttriJ ilemoran_dum Del.:isiont- it,i, ;i;'hi may also be usedbv sunnvside citv under the terms ;f ; s*.i,i;;i;i..'i.ir.'lli.o July 18, le9r.

Mr' Finlinson' in addressing the 
-concerns of the prote.stants, indicated that thel{hitmore Decree did nol.aa't.ir-ii;;;il;f*.i."ing.rights. 

He feels that thistvpe of use occurred on c.;;;t'r"aii-ri"Jiit'ri.n water was availabre. probablythe most dramatic change lo-ii?ect thi; i;;;;;rred when Grassy Trail Reservoiiwas constructed in the mid t950,s, sir.irT;t ii;;;,ih.;.oniy warer that is
ffi;lt{'l'il1'Bi; lllti?Ji'.'#r'f ii' ;oi'';iifi;s; ii *,.',.;;;a d;i;;itv'"1t",
In regards to the.previously ap.proved temporary change applications, the StateEngineer allowed tlie fult ust;f"iii;riff;!:i'.ns as jt wis consistent with theAgreement' However, durirg p.ri.r9s gr h"ilir no*. when.Grassy Trail Reservoir wasspillins' onlv 50% 6t ttre ivliiiuf. iior'inili"ir'is ris.ht courd be diverted fromthe creek for-useit !1. pla;r'.'-Ihe ffi;ift; # L. rlght was to be Ieft in thecreek to provide for the'relur; i*; i;lt;lh. prior u,-.;."ilr.'rinlinson feelsthat this requilgmen! allevlates any i;*;fe;;;ie that might have occu*ed as aresult of his crient's totalivionsumptiv. ur. or th;;il;;itJr,. power pIant.

l'lr' Finlinson feels that it is unfortulate for alr of the water users in the areato have had a ololonged arougit-.to. deli *iir,l as well ai- tnJ-crosing of thesunnyside coal't'line, "hi.h'r.tltA liiihl'"ol'ro, that dewatered the mine andaugmented the flow of Grassv rraiL cr..l 6;;d tii"nea orr.-'ri.]*tr,"r indicatedthat it was not the appiiiini;i ir-t.,iliff [L'iit".rrere wirh th; rishts of the
ffi$t;i:t'. 

however, this water ii irilli:.t- to' ilre 
-rutur. "oi"it . appl icant,s

Dr' PauI Martinez'.speaking in beha.lf of his protest, indicated that he recengypurchased his ranch'for v6ar-"ouio:1,# iii'.5i,iJ.ti6n ;lth-;;; -on-sorng 
cat'eoperation' The existins itoctwaCerini-riit iJ'ai"ro.itted ;it'i,'i.,ti properry havean 1869 prioritv, whicli.t. l.nlor to-arr--irit'ird appriiintii'*.i." rights. In
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the past, the owners of scA were difficult to work with. However, he isencouraged with the attitude of the new owners. Sometime ?go, he had anagreement with sunnyside Coal company, to allow 50 gpm t" ul-'r"r.itdo ii ii. gigSprings Ranch diversion, and allowed-io itow'Jorn the creek to meet the.needs ofhis livestock.- However, other tr;;iil;ro rit'hr;;;'ih. iireement, and as aresult, the re.lease has not occurred. nt ttre-pre.lel! tjrg, he is hauling water'for his livestock and the wi'tdlire in tii. ii:ea.,. He feels::that this is a burdenthat he should not have to uear. H;;;.&;il.Tlr,. ipptl;;nt;i'efforrs to complywith the state Engineer;s:-requir.r.nt-io-iir;.". ilig;-i;-;.r, diversion #4,however, the creek-is- dry-damnied at itie gig'spirlgitR.nJi iiierston, which isstill a problem. He also-indicat.a-ihil r;t."".iri f,i.t'ij;.i'qir'r,.r" quit flowingin the recent past-' He'suggested thii-.li'oh-ile water rights of the applicanton Grassy 'Tr:ail creek'shouid be restricted io dive_rting only.at Diversion point#4' AII of the water that is by-pasr;;; *i *outd#;;;itiure for livestockand other uses downstream. -!e indicat;d'thai- G -ii"not 
trying to beunreasonable, however, he feels that hii'i.iiir water rigrrtr ruirt o. recognized.

l'layor Paul 
'1-t1-' -tpeaking -in behalf of East carbon city, feels that theMemorandum Aqreement ireviorjsly mentioned, i, iiiril;il; ;d"ri! binding on theirheirs, which'incluu"it;;i-c;;ton c.ity, 

-idn,-.-no 
the Sunnyside coal company. Heis concerned that some effort is ueing";.d;'ir;isuant-il;";hi; would jeopardizethe future water.needs of the 11... ie ailoleels that the proposed new uses ofthis water should not be maJ" it it'q *p.r;;;;'uses that weFe-i"cognized in thepast' Specifically, he referred to ftre-rreieafter explanation on this waterright' He feels that reference to domesili-pu.por., for the towns, and theindustrial uses for coar mining-rh*rd'iliibL noteo.

In regards to the protests of Dr. t4artinez and the BLM he indicated that thechristensen Dec.ree'affirmi lire wrriimo..'-0....'", whic-h dia 
'rrt 

recognize anysenior rivestock watering rights on Grassir..lr creek.
Mr' A' Scott Lov-eless' represent.ing the Bureau of Land l,lanagement (BLl,l) indicatedrhar since the first terpbriri;1"{s; -i$i;;;;i*s were_approved in lee3, the BLMhas tried to monitor. thb pJi6nii.r-.riJ.iiorine applrcint,s water use on thewater resources in the arla. TFt i""-iiiri'.on.""ila wiirr *r,.t.pp.ars to bea permanent downward trend in the'tocat iqrir.. ttrai-ieeoi"nrr.rous springs inthe area, and of particulit ini.t.st are ilrd iprtngs_and Big springs. Naturalflows continue to decrear., ina h;;.';;; ;fr. applicant. bejan using water.Their monitoring efforts nive-ueen..h.q,o;;;d'i...ur. of the applicant,s over
#Tll'fl-'frt:nJ3litl'u.t 

n lee4, anu ttrJ.l'otal-oiveriion or d"iri'r".iJ cr..i' ii
They are also concerned that the conditions imposed on th.e applicant bythe stateEngineer under the-prior .pp"ou.u,tJilp-.i..q.y'.f,ing.. applications may not reflectthe historic use of 'water 

an'a mai oe reiutiind'jl'adverse impacts to the aquifer.
It was noted that. in 19.88, two ponds were renovated beiow l,lud springs in acooperative project to enhance the'storag.-oi;.dgr for-irrifti;;, wildrife, andwaterfowl use in the area. These. polas ih;iti;;iry tlo;;a'iii.i''until re94 whenthere was no water in storag;,-;n191-ih.y';;;i"r.pr.r.nts interference with Mud

ilii$;;r.Mud 
sprinss has ueen oiiig'ii.'d l!"i.i,uuii;-ii;i.;"i;l;;u. and must be
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Recently, it has been found that in order to meet Bll.l,s water right needs onGrassy Trail Creek, water is needed from diveriion pqint *-a io-Higttrivlgi,-n[i.f,is approximatelv five miles in l.engtt where- the'driin;;; ir6m ci.it'viii.vconfluence with Grassv Trail creek. -t"orit irrls point theie t"idui.iilr^piiiii;sufficient flow to th6 syitem-to-meet'ir,lir'tnl.irr. - -' 'Ir'uLdr 'e5 pr'vrqr 
-

Tl.'BLt'l isrequesting that the state Engineer lprd his decision on the permancnt..chanse applications -for 
h. period oi [hiee-ii ]ir. t;;"r- ffi; woutd allow allof the concerned parties't6 continue to ror,itoi thd water 

".ioirr.., in the areaand- hopefullv help-.in .nraking. a'more inrormea a.;l;l;=6li.o on the datacollected. The ap!,li-cant wouli .on[inu" di'opl".d-;rd";'ihl-conditions of thetemporarv change applications.as tong !p. thi condi!ions impoi-eo-'b;;'f.itiil,Engineer are strictly adhered !9..' in-aauitio-n, tt. eu,t nouii'request that someflow be allowed to bvpass the B.'is siliiqi^li;i,i iiu.iii.on-"riJn'water !s presentat that locationr -'It wai alqb SuggEsted that. potential impacts could beminimized if the,hydrologic syst.m wii-u.it." undei.stooa.--rn"". may be timeswhen using a particular iourie would noi-i"".te a burd.n on'tn" system as awhol e.

In response to-the protestants, l,lr. Finlinson feels that his client is notobligated to release water for ttocL*atlilli"prrooses. As long as his client isnot exceeding their rights, they will noi iritJri6'r.- r-iil'ii,iiivstoric balance ofthe svstem' The condifioni alr6ady iriloi.J'6i'ih. st.t. Engineer should providethe protection that is needed.

Mr' Finlinson ag.rees with l'layor Clark, that all prior uses should remain on the
]|il:i: ffil'l,iJglr' ror ruiure use. 

' 
ne-reqirested urif tnd'Gate Ensineer so

In regards to the issues raised. by the _BLil, h9 does not agree with theirexplanation of the hvdrologic systeri. il f";i: ih.i-tft j-iriiition imposed inthe temporary change appliiations should uJmb19 than adequate to protect therishts of the watef usei^i. He aoes iirnb*r-.ir#tt.i C".irl-T";; creek providesrecharge to the alluvial aquifer in the .r"i]-
After reviewino the testimonv q!Ye! at the hearing, from briefs submitted afterthe hearing., .-na inro"tnaii# iotiir;i ;;til''prio_r hearing held on the firsrtemporarv chanse.aP.plicatio.ns, it i;-irr9 opiir-ioir of_ the stife'kngineer that theapplicants are entit,led to divirt water irof,'erirty Trlil c;.;ki,na., this right.In considerinq tlre proposed changes, it ia eiiential that they not create anenlarsement oi tne. fig-ft .no 

-i'r,."r,iit*i.';;;? ii;'-;;; .r"1t is cu*entryunderstood' It is lcknowledqed th.t'iti--e".tr.y TraiI drainage has beenexperiencing t.I-i,ou: shortagei- in oii." "iua'ijaUil 
ity, however, I imitationspreviously imnose-{ on t}p a[p.licant uno..-ir,i temporary change applicationsshould not allow.the appl!cant's use orwater io negatively impact the historicuse of water in the area by other users.

The state Engineer believes that^change Application Number gl-361 (algslg) canbe approved without impairinq other waiif'ridr,tt, t;;ti;uiariy tnose of rheprotestants, if this waier ri'qht- is uieo-in'."*nn.r consistent with the 1952Asreement and ir.Jrgitins cond-irtrl:-qr. iiip"r{ Fr;i;;i;ils or high frowwhen Grassy Trail Reserioir ts sptiling,';;-ii water ii 'Ueiirg released, theapplicant mav divert a portion oeitri;';it.;'rig'nt'ii-dir.rii=Jn''point #4, where
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it can be stored and used at the power plant. The water that can be divertedshall not exceed 507, of the water'availioie unaer this rijnt at this point ofdiversion- The amount of water avail.utJrlura b;'d;i.;niriJi uf tui,li^..iing-tt.amount of wate.r being diverted into the municipit iiilir'i"or the allowed 0.5cfs' 0f the balance remaining, soz iouid ue 'aiv."i.o- ar'point #4 for powergeneration purposes. In.no inst-ance shall the.water diverted tor. municip-.t [i"r,, industriaJ., jrrigation,aqd_domestiq usage pi.u=, iro til;:ih'"-"*ount diverte,l forpower sendration exceed 0.'s cfs under ttr'is'right. itr" inaiimum rfow;i;iiibi..tdiversion Point #4 for power generation- puiposes una."--i'nlr right shall notexceed 0.25 cfs at any time.

It is not the intention of the.stgle lngineer in evaluating the various e'lementsof the underly.ing rig-ht to adiudicaie"itre extent of thelright, but rather toprovide sufficient definition t-o the righil;;;;;;. dhei'oth.r vested riqhts arenot impaired by .the. .ch.anse and/or no iniarg"';;i' ;;;i.:-";i,';;; i,iu'il".1rl,r,action, the court adiudicites__tiiat ttrii rignl is entiti.d to "itt.i-;o;;;;'i;r,water, the state Engineer will adjust the"iigures accordingty.
It is, therefore, 0RDERED and cha.nge Appllcation Number gl-361 (algslg) is herebyAppROvED subject to ail prior rigits'ina -tn. rotil;i;g-.oriitions:
1) water used under this thln-gg.application is approved for the uses asproposed in the chanqe. but iimiteia to-a maximum liv"rsion rate of 0.5 cfsfrom all diversions iorir.uin"o. i.i"ir,.i, the right is limited on the amountof water that can be diverted for-nordr generation purposes. Because ofthe totally consumptive nature or ttre power.generation use, any waterdiverted.for power generation muii ue'reltrict6d to-i6y. of the allowabledirect diversion rate- If alt or ttre water under thii right is divertedfor poye.r gene-ration purposes, the rate of aireCt'diversion would belimited to 0'25 cfs. If ttre witer is not a]l us"d for power generation. purposes' the water available for other uier--couio- oL oete"rminJ'ovdoubling the amount of water reing diverted unaer-itit right for powerpurposes and subtracting- this numbe-r from ilre miiimrr'irtowaiil oju.iiionrate of 0'5 cfs. The di?ference would'be avairaure ior diversion of otherrecognized purposes.

2) The applicant must maintain the weir at diversion point #4 and theparshall flume in the..pipeline lociled uetween-ine diversion and theDragerton Reservoir. The'applicani-tn,iit take daily readings of the weirand flume, and this tnfonirition ruit u. made-.,i.it.ut. to the StateEngineer upo-n req{est. . Meter r"aoingi must also-ue'available for waterthat is delivered to the plant ri. [t. sunnyside culinary distributionsystem.

3) The hereafter.paragr-aph of this application includes uses the same asheretofore which woulo l.ttow the pfi;; aomestii- ui. io1^ the towns, andindustria'l purposes for the coai mi-nes-ana did no1 uir"i" any of the prioruses in the filing of this change application.
This Decision is subiect to the provisions of Rule R555-5-17 of the Division ofwater Rights and to sections og-:+ou-t3 iiro zl-s-14 0f the utah code Annotated
195?' which provide for filing. e.i.ihei i"neq-uest for Reconsideration with thistate Engineer or an appeal wi[h the .pp"op"lii.-oiiiri]i cb*t. A Request for



'l

uEuoRAllDInt DEGISIOII
CEANGE APPIJICATIOIT NT'UBER
91-361 (a18s18)
PAGE -6-

Reconsideration must be filed with the State Engineer within 20 days of the dateof this Decision- Howe_ver, a Request for Reconiideration is nof i prerequisiteto.fillng. l c_our! lPpeal. A court appe-al must be filed within 30 days.ai;r-ih;
date of this Decisi_on, or if a Reque_it for Reconsideration has been filed, within
30 days after the. date the Request for Reconsideration is denied. A Requeit ioiReconsideration is considered denied when no action is taken 20 days ifie" tfr"
Request. is filed.

Dated this l5th day of December, 1995.

RLM:MPP:rn'r

ltjl.a a copy of the foregoing Memorandum Decision this
1995, to:

Fred Finlinson, Attorney At Law
Sunnyside Cogeneration Associ ates
P.0. Box 58087
Salt Lake City, UT 84158-0087

Paul B. Martinez
95 South 100 East
Price, UT 84501

Bureau of Land Management
c/o Douglas M. Koza
324 South State Street, Suite 30I
Salt Lake City, UT 84lll
Bureau of Land l.lanagement
Intermountain Region
6201 Federal Building
125 South State Street
Salt Lake City, UT 84138

Bureau of Land Management
Price River Resource Area
125 South 500 West
Price, Utah 84501

l5th day of December,

t


