
73-2-16. Arbitration - Confrrmation by district court.
The state engineer is authorized to conduct informal proceedings for the

arbitration or settlement of disputes over water or the distribution thereof;
provided all persons having an interest in the water in controversy shall in
writing agree to any settlement effected thereby, and provided further that
settlements shall be conlirmed by decree of a court of competent jurisdiction.

Itistor5n R.S. l9:t3, l(X}'2-16, added by L
1941, ch- 96, C & C. 194:1, lfi)-2-16.

73-3-21. Priorities between appropriators.

-{nnropriators shall have priority among themselves according to the dates
of their respective appropriations, so thatlach appropriator shit be entitled
to receive his whole supply-beforg any subsequent ippropriator shall have any
right; provided, in times of scarcity, while piiority if appropriation shall giv!
the better right as between those using water for ihe sa-" porpose, the *Jfo.
domestic-purposes, without unnecessary waste, shall have p""i"r".r." over use
for all other purposes, and use for agriCultural'purposes shau have preference
over use for any other purpose except domestic use.

Ilietory: L 1919, ch. 6?, g 10; R.S. lggg & the proviso ofthe preeent section differs mate-
C. l94il, tm€-2f . rialiy from tbe proviso of the former section; in

Compiler's Notes. - This section was other respects, however, the two eections are
Comp. Laws 1907, g 1288x27. The wording of identical.
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-Beneficial use as basis of rights.

In general
This sectiou in many respects resembles the

Calfornia statute, and the Supreme Court of
this state will defer to the constmction civen
by courts of that state. Tanner v. Baconl 103
Utah 494, 136 P.2d 95? 0949).

Action to determine rights.
In action to determine conllicting clai-s to

use ofcertain waters, court erred in not admit_
ting proof by defendant that he filed aoolica-
tion for appropriation ofsuch waters. Roilinso"
v. _Schoenfeld, 62 Utal ZBg,2tB p. 1041 0923).In action to determine rights of i:rigation
companies to use ofwaters ofa river where the
respective water rights of the parties had been
adjudicated in 1900, where it appeared that the
parties had interpreted such id5udication as
holdrng that rmong themselves there were no
priorities, and where this interpretation ofthe
decree was rcasonable and the p"rties acted in
accordance with this interpretation for sixtv
years before defendant cleimed priority in timl
of watfr sh9rtag9, the trial court waslusriliJ
in finding that ttre 1900 decree distfUlted tUe
rights in the river in question on a basis pro-
portional to the shares held by the panies,
without regard to &te or priority, .oa tn.J
this distribution had not Ueeir O"need U" ."il
sequent related decrees. OrdervillJ trrieation
9:. ".9tSqa4e 

Irrigation Co., tt Ut*fa iAi-,
409 P.2d 616 (1965).

ddninirft'sf,ion of dietribution.
_It is aD elementary doctrine in this state that

where there is more tlran one appropriator onany strern, measurements and apportion_
ments of water must be under conaoi'and di_
rection ofdiginterested person guch as the state
engineer who ie always under continuins iuris-
diction ofthe court. United States v. Caldwe[,
64 Utah 490,23L P. 494 (1924)

Application of section.
firis.section.applies only to vested rights,

and not to the right to appropriate water ii the
lrture-._'Ianner v. Bacon, 108 Utah 494, 1A6
P.2d 957 (194i1).

Corporate water rights.
lVhere a corporation,s charter expired and

w4s_ not renewed, and the corporation was the
holder of prior appropriative water rishts in a
certain stream, ownership of the watir rights
it left, behind were not subiect to new approlri-
ation clairns by outside parties, but reverted to
the stockholders according to their fractionai
interests in the old.orporaiion, aod su.h stock_
hotclers were ftee to form a new corporation
four years later, and vest the ,"-; ;ate;
rights in it as had been held by the old.orpo""_
tion, .notwithstanding claims-of appropriation
r]led oy_gther parties in the interim. St. Georse
City v. Kirkland, 12 Utah 2d292,409 p.2d 9i0
(1966).

Developed water.
Whoever claims that he has developed water

in close proximity to the source of a stream.
previously appropriatcd by others, is charsed
wrth the burden of proving that his alleged le_
velopment ot wat€r does not interfere with the
w-aters theretofore de-veloped. peterson v.
Wood, 71 Utah ?2, 262 p. 828 |o927\.

In action by mining company to quiet title to
underground water flowing from its mine tun_
nel, where defendants appropriated,"ate. 6-
spnngs and str€ems before mining company's
lands were segregatd from pubjic-to-;;n;
mrrung comp:ury's use of such water was subor_
dinate rather than superior to u"e of p;or 

"o_propriators. Silver King Consol. Miniie Co. v.
Sutton, 85 Utah 297,99 p.2d 682 (1994).

Diversion .required for priority.
This section presupposes-that there has been

an actual diversiou of the water from its Dad-
ral chan-oel. tf glaime'rf made no dlversion ior
waterin-g livestock, he acquires no priority ovei
rigtrt of city to use the wlter fo" ioti"".y 

""adomestic purposes, but would be subordinate to-
prio_r appropriation by city. BountifuI Citv v.

-D_e_Luca, 
77 Vtah L0?,292 p. 194, 72 A.L.R.

657 (1930).

Intermediate e; ilfpryening appropria-
tors.

As to rights of intermediate or intervening
apgrgpriators, see Whitmore v. Murray City]
1_q7 Utah 44s, L&4 p.2d 74A (rga+), qu6ting'i
$.logy_gl Irrigation and Water digilt" tf"a
Ed.) $ 788, pp. l3?4, 1BZS.

Interstate waters.
. The doctrine of pri-or-appropriation applies torntertate strea.ms if all states in which-appro-
priations are involved recognize doctrd;.
$l_bion-Idaho Land Co. v. Naf Iftgation Co., ii
F.2d 439 (10th Cir. 1998).

Prior appropriratorrs rights.
lrrst appropriator ofany unused or unappro-
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their lands and by permitting it to gather into
pools on surface or raising water level under-
neath surface in hope of obtaining suficient
moisture to raise crops in following 6urnmer,
since such use of water was too wasteful to be
tolerated, and hence, in determining amount of
water to which appropriator was entitled, its
claim in that regard was disallowed. Hardy v.
Beaver County Irrigation Co., 65 Utah 28,234
P. 524 (L924\.

At such times as a prior appropriator is not
using the water under his appropriation for a
beneficial purpose, such waters are considered
and treated, under the docbine of appropria-
tion, as unappropriated public waters, and for
such periods of time are subject to appropria-
tion and use by others. Falkenberg v. NefI, ?2
Utah 258,269 P. 1008 (1928).

While ordinarily prior appropriator has par-
amount right to divert water from stream and
junior appropriator may not div6rt water un-
less waters {lowing in stream are in excess of
nmount which prior appropriator has right to
divert, if, due to eeepage, evaporation, and
channel absorption or other physical conditions
beyond control of appropriators, the water
flowing in strepm will not reach diversion
point of prior appropriator in sufficien! quan-

priated waters of public streans of Utah has
better right than 8ny Eubsequent appmpriator.
Brady v..McGonagle, 5? Vtah 424,195 P. 188
(1921).

Purpose of statutes relating to water appro-
priation and its use is clearly to the effect that
a prior appropriator may not prevent a eub6e-
quent appropriator from interfering with the
prior appropriator's mears and method of di-
verting and applying water ifsuch interference
is neceesary in order to nske larger and more
beneficial use of waters of the state, and if it
ca.n be done without material iaju:y t: rights
of prior appropriator, subsequent appropriator
witl be pemitted to apply water to bring about
largest beneficial u6€. United States v. Cata-
well, 64 Utah 490, 23L P. 434 (L924).

An appmpriation of water is limited by tine
as well as by "m6g11, an appropriator's right is
linit€d by quantity of water which he has ben-
e6cially used and eeasonal period during
which he has used it. Ilardy v. Beaver Coulty
Irrigation Co., 65 Utah 28, 234 P. 524 (L924).

Achral diversion ofwater and application of
it to beneficial uae, at a time when that was
sulEcient for an appropriatioa witbout filing
with the state engineer, gave appropriator 6u-
perior rigbt as against right sought to be ac-
quired based upon an application filed in state
engineerrs office subsequent to application of
water to beneEcial use by an actual appmpria-
tor and user. Wrathall v. Johason, 86 Utah 50,
40 P.2d 755 (r$5).

hoperty rights in water consist not alone in
the anount of the appropriation, but, also, in
the priority ofthe appropriation. It often hap.
pens that the chief value of an appropriation
consists in its priority over other appropria-
tions from the sane natural skeam. Hence. to
deprive a peron of his priority is to deprive
him of a most valuable property right.
Whitnore v. Murray City, 107 Utah 445, 154
P.tut 748 (1944).

-Bene6cial uae aa bagis of rights.
The rights of prior appropriator ane mea-

sured and limited by extent of his appropria-
tion and application to benefrcial use, and ifhe
diverts more water than he is entitled to, he
must return such surplus to stream for use of
subsequent appropriators. Gunnison hdgation
Co. v. Gunnison Highland Canal Co., 52 Utah
347, L74 P. 852 (1918).

Prior appropriator of water does not acquire
title thereto but merely obtains right to use a
specifrc quantity of water from a certain
atr€em upotr condition that tlle water shall be
used for a beneficial purpose. United States v.
Caldwell, 64 Utah 490,231P. 434 (1924).

ln action to determine water rights, prior ap-
propriators of water for irrigation purposes
could not legally establish a prior right to use
of water for guch purpose merely by flooding

Fairfeld Irrigation Co. v. White, 18 Utah 2d
93, 416 P.2d 641 (1960.

tity for him to apply it to beneficial use, then ]
junior appropriator, whose diversion point is !

higher on strepm, may divert the water. l
Albion-Idaho L,and Co. v. Naf Irrigation Co.,9? i
F.2d 439 (10th Cir. 1938). !

Where, due to seepage, evaporation, and i
channel absorption, water flowing in stre"-, I

when average flow was below rrinimums fxed I

by decree, would not reach users in lower divi, I

sion in sufticient quantities to afford practical 
I

head for irrigation, trial court properly 
I

awarded water€ to upper division during times j

the flow at the gauging station was below such i
minimurns, even though rights of user6 in I
upper division werejunior in right to those in i
lower division- Albion-Idnho land Co. v. Naf I
Irrigation Co., 97 F.2d 439 (10th Cir. 1938). l

An order upholding the rights of certain
farmers in an arid region, who had prior rights
in an underground spring servicing the area, to
flood their fields periodically in the winter
months, and requiring a later appropriator of
water from the same source to replace 4.50 cu-
bic feet per second during the nongrowing sea-
son was not wasteful or unreasonable as a mat-
ter of law where it appeared that the parties
with prior water rights had so used the water
for a long period oftime, that the agricultural
use oftheir lands depended on such watering,
that they had prepared their frelds with
ditches, furrows and dams to make efticient
use of the water, and where tbe order specified
such flooding, to assure absorption, could not
be carried out when the land was frozen.

Jourmal of Energy Law and Policy. - A
Prirner of Utah Water [,aw, 5 J. Eneryy L. &
Poll 165 (1984).

Am- Jur. 2d. - 78 Am. Jur. 2d Waters
s$ 327, 338.

C.J.S. - 93 C.J.S. Waters $ 182 et seq.
Key Numbers. - Waters and Water

Courees c' 140.


