¢
IN Tt DILTRICT COURT s TdE FOURTH JUDICIAL DISTRYCT OF THE STATE OF UTAH, IN AND FOR

CLUNTY OF UINZAH,

THE DRY GULCH IRRIGATION COMPANY,

a corporations « o« s ¢ & ¢ o » o o Plzintiff,

Vb‘. NO. 3530

James R. Garfield, Secretary of the Interior of U. S.,
John Hall, John B, Elwood, Thomas Yanaguts, Gare, Adelia
Poochegant, Ignacio Tom, Ungaska, Toney, Basseit
Lieutenant, Mag;ie Lieutenant, Genie Checora Jack,
Horace Tooley Jack, Tooley Jack, Frank Checora, Paul
Pegaroose, Aug-guy, liary Huck Chepoose, stella Chepoosge,
Pearl Taylor, Anna Taylor, Clyde Pike, Ella Pike Gardner,
Lucile Wanrodes, May Wanrodes, Jane H, Wash, Mary Wash,
Willie Duncan, Gideon Curtis, John B, Jons, Isaac M, Allen,
Warren lock, Ycllow Stone, Glen Reed, Theresa Reed, and
Lawrence Pike,

DECREE.

Defendants,

The above entitled cause having come on regularly for hearing this 2nd day
of November A. Ds 1909, upon the complaint of the plaintiff, being taken as confessed
by all the defendants whose default for not answering has been duly entered, and
all of the defendants except Gideon Curtis, John Hall, John B, Elwood, John B. Johns,
Isaac M. Allen, and Warren Lock, having appeared in open court by Hiram E, Booth,
United states District Attorney, and William McCres Assistant United states District
Attorney, their attorneys, and waived findings of fact and consenting to this decres,
and the Court having acquired jurisdiction of all of the defendants herein by service
of summons and by their appearance in open Court through their said attorneys, and
the Court having heard the evidence offered by the plaintiff respecting the matters
alleged in the complaint, and being fully advised in the prémises, Now, on motion
of D. D, Houtsz, attorney for the plaintiff, the Court does hereby CONSIDER, ADJUDGE
and DECREE that the United States of America has heretofore constructed and there now
extends over the coursee hereinafter described in Wasatch County, and Uintah County,
State of Utah, a system of canals knmown and designated as the Indian Bench Conal with
laterals thereof known as the Curtis lateral, the Eskelson lateral, the Reynolds
lateral, and the Allen lateral, which are branches of the scid Indian Bench Canal,
and said canal and laterals were constructed by the United States of American for
the purpose of conveying water from the Uintah River to and upon lands allotted to
Indians of the former Uintah Indian Reservation and were and are so constructed
that the same may be enlarged as provided by the laws of the State of Utah, and
increased in carrying capacity without material detriment or injury thereto or

interference with the use and purpose for which said canals were originally con-
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2. That the plar iff herein is a corporation anLA.§ the owner of 23 btibic feet
of water per second of time of the waters of Hntah River, with the right to divert
the same in Uintah County, state of Utah, on the west chanel of said river where the
said Indian Bench Canal intersects the same, together with the right to use said
water for irrigation and domestic purposesy and said water can be conveyed through
the said cenal and laterals to the lands of the stockholders of this plaintiff for
their aforesaid use, and the plaintiff and its stockholders have no other means or
way for conveying said water to their lands except to enlarge said Cenal and laterals
to such extent as will enable them to convey said water therethrough in addition to
the waters running therein owned by the said Indians,

3+ That the stockholders of the plaintiff are the owners in severalty of lands
in Uintah County, sState of Utah, and Wasatch County of said state along and near
said canal and laterals aggregating several thousand acres, which lands are arid and
unproductive without artificial irrigation, but when so irrigated, become fertile
and produce abundant agricultural products, and said 23 cubic feet of wates per second
of time is the only water of the plainiiff or its stockholders available for the
irrigation of said lands, and the domestic use of said stockholders,

ke That the title of said system of canals is vested in the Secretary of the
Interior of the United States by virtue of his office,

5. That the said Indian Bench Canal and said laterals extend through lands
owned by the defendants severally, through Indian grazing land and over public
domaiq, the center line of said canal and lsterals is as follows, to-wits

Beginning at the head of said Indian Bench Canal, which is a point on the west
channel of the Uintah River, bears from the NE. cor. SEet SE.3 Sec. 18, Tp. 1 S. R,

1 E., U, 8. Bo & M., 9°30' W, 1856 ft. Distant,

And running thences --8, 11922' W, 250 ft., 5. 37°351 W, 213 ft., L5°50' w, L5),
ft., 3. 30925' W, 358 ft., 8. 220200 W, 1L7 £t., 5. 14°LO* W, 1000 ft., 5. 7°15¢ g,
624 ft., 3. 19°30' E, 40O ft., to & point which bears from Si cor. SE.% SE.} Sec. 18,
T. 1 80’ Re 1 Eo, U. S0 B, & M, sast 18'.1 ft. to vacant Gov 1t lam’

And running thenceg- - 5, 19°30' E., 112 ft., 8. 17° 8' E, 1212 ft., 5. 22%0!1
E, 1459 ft. to a point which bears from E.} Sec. cor, of Sec. 19y Te 1 8¢5 Re 1 E.,
‘Weet 223 ft, through the land of the defendant ¢. John Halljg

Afd running thenceje-3, 22900' E, 595 ft., to a point which bears from E,% cor,
8ecs 19, south 552 ft, through the land of the defendant John B, Elwood

And running thences - S, 22°00' E, 21} ft., 5. 36°30% E, 177 ft., 3. 47%0" E,
691 ft., to a point which bears from SW. cor, NW.3 Sd.3 Sece 20, East 69) fto,
through Indian grazing landy

And running thencej--s, L7°L0O! E, 1933 ft., to a point which bears from N.3
cor, Sec. 29, West 500 fi., through the land of the defendant Thomas Yanaguta;

And running thencej--8. L7°L0' E, 327 ft., S. 36900' E, 222 ft., S. 20915 g,
175 ft., d. 5°30* E, 290 ft,, South L8O ft. to a point which bears from SE. cor.
NE.% NW.% Sece 29, West 30 ft., through the land of the defendant Gamey

And running thencej==3. 1320 ft, to a point 30 ft. west of center of Sec. 29
T. 1 5., Re 1 E., through the land of the defendant Adelia Poochegantj

And running thenceje= South 1320 ft, to a point 30 ft., Waat of SE, cor, NE.%
8W; Sec, 29, through the land of the Defendant Ignacio Tomg



And running thent --Sputh, 1320 ft. to 2 point 3( t, West of 8.} cor. sSec,
29, through the land bi the defendant Ungaskay

And running thencej--S:uth 260 ft, to a point 30 ft., west of cen. sec. 32,
Ty 1 8.y R. 1 E., through the land of the defendant Tuneyj

And running thenceje-jouth 1320 ft. to a point 30 ft. west of SE. cor. NE.} Sw.%
Bec, 32, through the land of the defendant, Bassett Lieutenant; .

And running thoncej--South 1320 ft. to a point 30 ft. West of S.} cor. Sece 32,
through the land of the defendant, Maggie Lieutenanty

And running thences =-South 1387 ft., to a point 30 ft. West of SE. cor of Lot
35 Tpe 2 B¢y R 1 K. Us B¢ Be & M, through the land of the defendant, Genle Checora

Jacky
And running thencej~~South 1290 ft., to a point 30 ft. West and 30 ft. N, of

cen, Secs 5, thence East 30 ft. to a point point 30 ft, N, of cen. of said Sece 5.,
through the land of the defendant, Horace Tooley Jacks

And running thencej-~East 1320 ft. to a point 30 ft, N, of SE, cor. W.3 NE.2
Sece 5, through the land of the defendant, Tooley Jackj

And running thencej-- East 1290 ft., thence South 30 ft., to a point 30 ft.
West of E.% cor, Sec, 5, through the land of the defendant, Frank Checoraj

And running thence South 2640 ft, to a point 30 ft., west from the 8§. cor,
Sec, 5, aforesald, through the land of the defendant, Paul Pegaroosej

And running thencej=-ai, 1320 ft, to a point 30 ft., West of SE. cor NE.} See,
8 Tp. and R, aforesaid, through the land of the defendant, Auh-guyy

And running thencej=~d, 1320 ft, to a point 30 ft. W, of SE. cor. NE.} Sec, 8
aforesaid, through the land of the defendant, Mary Mack Chepoosey

And running thenceg==1320 ft, to a point 30 ft. W, of HE. core of NE.} sE.}
Sec, 8 aforesaid, through the land of the defendant, stella Chepoose}

And ruming thenceje==S, 1320 ft. to a point 30 ft. W, of SE. cor. of SE.}
Sec, 8 aforesaid, through the land of the defendant, Pearl Taylorj

And running thencej=-3, 1320 ft., to a point 30 ft. W. of the SE, cor. NE.}
NE.% Sece 17, T, aforesaid, throush the land of the defendant, Anna Taylor;

And running thencej=-S, 1320 ft., to a point 30 f£t. W, of the SE. cor. of NE.}
8ec. 17, aforesaid, through the land of the defendant, Clyde Pikej

And running thenceg-=, 1320 ft. to a point 30 ft. W, of SE. cor. of NE.} NE.}
8ec. 17, aforesaid through the land of the defendant, Ella Pike Gardnerj

And running thencej-=3, 1320 ft. to a point 30 ft, W, of the SE. cor. SE.}
8eco 17, Tp. aforesaid, throughtthe land of the defendant, Lucile Wanrodesj

And rumning thencej-=3, 1320 ft, to a point 30 ft, W. of the SE, cor, ﬁE.i-NE.}
Sece 20, Tp. aforesald, through the land of the defendant, May Wanrodes; -

And rumning thencege-3. 1320 ft. to & point 30 ft. W. SE. cor, NE.} NE.%
Sec. 20, aforesaid, through the land of the defendant, John R, Vash;

And rumning thencej--3, 1320 ft. to a point 30 ft, W, SE. cor. NE,% 5E.% Sec.
20 aforesaid, through the land of the defendant, Mary Wash;

And rumning thenceje=S, 1320 ft. to a point 30 ft. W, of SE. cor, SE.% Sec. 20,
aforesaid, through the land of the defendant, Willie Duncany to the end of the said
Indian Bench Canal properj

Then beginning at the head of the Curtis Lateral, which is a point in the right
bank of said Indian Bench Csnal, which bears from S$W. cor. NW.% NW.} of sald Sec.
20, No 50° E. 518 ft,,

And running thencej--3e. 38%L5' W, L3 ft., S. 18°15' E. 490 ft. to a point 256
ft. E. of aforesaid corner, through Indian Grazing Landsg

And running thences--8, 18°15' E, 167 ft,, 8. 16°L5' E. 265 ft., s. 14°30' E,
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155 ft., 8. 11930' E, . . ft., 8. 1930 E. 200 ft., S. 15! E, 300 ft., S. 10°45¢
E. 100 £t., to a point 591 ft. E. of SWe cor. sece 20, through the land of the
defendant, Thomas Yanagutsj

And running thenceg-=S. 10°L5¢ E, 30 ft. West 566 ft,, 5. 2307 W, 360 ft.,
We 9 fis to a point 382 £, 5. of Sils core Sec., through the land of the defendant,
Gamej

L
And running thencej--W. 35 ft, S, 861 ft., W, 2540 ft., S, 25°30' W. 156 ft.,
to & point 1L2 ft, Js of Nwe cor's iWaeg HEed Sece 30, throuph the land of the
defendant, Gidecn Cubtis;

And running thence; -Se 25030' We hll fto, Se 1h°h5' We Bm fto, Se 801‘5' E, 200 .
ft., 5. LS E, 200 ft., 8¢ 4015 E, 300 ft., S. 9°00! E, 100 ft., 5. 1°L5' We 57
ft., to a point 30 ft. W, of cen. Sec. 30, through the land of the defendant, John
Be Johnsj

And rumning thencej-~S. 1°45% W, L3 ft. 5. 139000 £, 46 ft., to a point 7l
ft. 3. of cen. Hec, 30, through the land of the defendant, Isaac M. Allen;

And ruming thenceg--5, 43°00% E, 1l ft., sSouth 1236 ft., to a point 10 ft.
East of 54, core NW.} Shed Sece 30, Tpe 1 5. Re 1 Eey through the land of the
defendant, Warren Lock; which is the end of said Curtis Lateral.

Beginning at the head of the sald Eskelson Lateral, which is a point 30 ft.
de of N, cor. Secs 9, Tpe aforesaid, and running thence East 1320 ft. to a point
30 ft. 8. of NE, cor NW.% NW.% said Sec, 9, through the land of the defendant,
Yellow Stoneg

And running thencej~East 1320 fi. Lo a point 30 ft. 8. of N.3 cor. of said
tec, 9, through the land of the defendant Glen Reed;

And running thencej--Esst $70 ft., 8. 31°30' E, 700 ft., to a point 627 ft.
8. of the NE., cor, said sectioh 9, through the land of the defendant, Thresa Reed;
which is the end of said Eskelson lateral,

Then beginning at the hgad of said Reynulds lateral, which is a point 30 fi,

8, and 30 ft., W, from the E.] cor. of said ece 8, and running thence. W, 1290 ft.

. to a point 30 ft, South from NW. cor. NE.; SE} Sec. 8 aforesaid, through the land
of the dcfendant, Stella Chepoose, which is the end of the Reynolds lateral.

Fhen beginning at the head of said Ellen Lateral, which is a point 30 fi. W,
and 10 ft, 8. from the NW, cor, SW.3 NW.} Sec. 16, Tp. aforesaid, end rumning
thencej-~East 30 ft. to a point 10 ft, South of the aforssald point, through the
land of the defendant, Clyde Pike;

And running thencej-=East 132 0 ft, to a point 10 ft. South from NW. cor.
8Bt W.i sece 16 through the land of the defendant, Lawrence Pikej which is the
end of said Allen lateral,

6. That the easement and right of way through the said canal and lsterals
and over the lends above described is for a public use, namely, thet of conveying
water therethrough and thersover for irrigation and domestic purposes, and is the
only practical or feasible way by means of which plaintiff may obtain water for the
irrigation of said lends of itse stockholders, and the condemnation of the lands over
which said canals extend to a width on each side of the above described center line
necessary for the enlargement of said canal and laterals to the extent hereinafter
decreed, 1s authorized by law, as well as is the right to enlarge the said canal and
laterals, and this is a proper case for the condemnaiion of said lands to the extent
hereinafter decreed, and the estzblishment of the right on ths part of the plaintiff
to enlarge said canal and its lsterals, :

7« It 18 further, ordered, adjudged and decreed Lhat a strip of land 4O feet
wide, the center 1line of which is hereinbefore described as the center line of the
Indian Bench Canal, 18 necessery for the plainti®f's uce for theuenlargement and
use of said Indian Bench Canal, and the same is hereby condemned for said use to and

for plaintiff and James R, Garfield, secretary of the Interior of the United States,
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and his successors in .ice, for the uses and purposes ,r which he holds title to
the said cansls under the laws of the United States, feaerving, nevertheless to the
said Sccretary of the Interior, all rights he or those he represents have in or to
the said canal or laterals, and the full watercarrying capacity ?pereof as contained
in the said canal and laterals as now constructed. "

8, It is further ordered, a2djudged and decreed that a strip of land 30 feet
wide for each of the said laterals, to-wit: The Curtis lateral, the Eskelson
lateral, the Reynolds loteral, and the Allen Lateral, the center lines of which are
above described as the center lines of the said laterals, is necessary to the plaintlff
for aanal purposes and the same 1s hereby condemmed to and for the use of the
plaintiff and the said James R, Garfield and his successors in office for the uses
and purposes for which he holds title to the raid laterals under the laws of the
United States, reserving, nevertheless to the said Secretary of the Interior, as in
the paragraph last above, all rights he and those he represents have in and to the
gald laterals and the full water cerrying capacity of the same as contained within
the said laterals as now constructed,

9, It is further ordered, adjudged and decreed that the plaintiff, at any
time after the lst day of October 1909, end the lst day of April, 1510, and within
the same time of the year 1910 and 1911, or et any other time when consented to by
the defendants who use the said canal and laterals for conveying water therethrough,
nay and it is hereby suthoriged to enter on the land above described and condemned
for canal purposes and into the said canal and laterals thereon constructed and
enlarge the same to the following dimensions, to-wits

The Indian Bench Csnal proper to a width of 1l feet on the present bottom and
grade thereof, maintaining the lower bank at a heigﬁt of not less than 2—} feet above
the bottom of the sald canalj the Curtis lateral to a widih of 3% feet on the present
bottom and grade thereof, and maintaining its lower bank at noi less than 2 feet
above the Bottom thereofy the Eskelson lateral to a width of 1 foot on the present
bottom end grade thereof, maintaining the lower bank at a height of not less than 2
feet above the bottom thereofj; the Reynolds lateral to a wiath of 1} feet on the
present bottom and grade thereof, maintaining the lower bank at a height of not less
than 2 feet above the bottom thereofy the Allan lateral to & width of 1 foot on the
present bottom and grude thereof, maintaining the lower bank at a height of hot less
than 2 feet below the bottom thereof, And wherein eny of the sald laterals are
not now constructed by the Uniled States to a full extent it is contemplated, it is
ordered, and adjudged, that any additional capacity added to the laterals by the
United Siates shall not enure to the p-aintiff's iaterest, but it shall have and enjoy
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only such capacity as . . may create on any of the said .nals or laterals,

All portions of ihe sald canal and laterals containing flumes, pipes or other
constructidoh than rock and earth shall in such cnlargement, be constructed in manner
and size to conform to plans and specifications for such constrggtion to be furnished
hereafter by Captain C., G. Hall, Acting Indian Agont, at Whiter;;ks, Utah, or his
guccessor as such agent, and the gaid plaintiff chall in the onlargement of the
said canal and laterals, as herein authorized, complete the same in a good sube
stantial state so thcy will conform in efficicacy margin of safety and completeness
with the plan of the origimal construction of the said canal and lzterals,

10, It is further ordered, adjudged and decreed that any and all gates, dams
and means of letting water into the sald canal and laterals, and all dividing gates,
weirs, dams devises, and openings of every kind for drawing water into or out of the
sald canal or lsterals, and dividing the same, which may require removal in said
enlargenent, and all construction of every nature necessary to be placed in the
said canal or laterals at the head therecf for the plaintifft's use, shall ba placed
therein and thercon by the plainliff to correspond with plans and specifications
to be furnished by the said Acting Indlan Agent, or his successors, according to
whose approval, the whole work of said enlargement and means of controlling water
placed in saild canal and laterals by the plaintiff shall be made to correspond.
Provided, however, that if said Indien Agent or his succeseor, shall neglect or
refuse to provide said plans and specifications at such time as will enable the
plaintiff to pursue the work of enlargement of the seid canal and laterals within
the time provided in this decree for such enlargement, or if such plans and
specifications as furniched shall be deemed unreasoneble, the plaintift, may, upon
notice to the defendants, drawing water through the sald caznal ond laterals, apply
to this Court for further order respecting such matter,

11, It is further ordered, adjudged and decreed that the plaintiff shall cone
struct and maintain at its own cost and expense, all zates, dams, weirs, measuring
and dividing devicee and other construction required by it for the control and withe
drawing of any water that may flow through the sald canels, and shall be responsible
for the repair, rebuilding and maintaining of the saild canals in addition thereto
in the ratio that the amount of plaintiff's water flowin, through the said canals
from year to year stands to the anount of water running through said canals to waich
plaintiff has no right, and i\ shall be responsihle for the expense of dividing the
waters of the plaintiff from the other waters of tha said canal,

12, It is further ordered, adjudged and decrezd thut the plaintiff execute and
file in this Court, a gond and sufficient undertaking in the sum of $5,000,00, to be
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approved by the Clerk o. .his Court, payable to the Seer. ry of the Interior of the
United States and his successors, and his successors in title and interest in said
canals, conditioned for the proper execution of the enlargement of said canals end

the maintenance thereof according to the provisions of this decree and the requiremehts
of law, and for the payment of such damages as mav be sustained'b;Nthe defendants, or
either of them, through any act or omission of the plaintiff, or its agents, regarding
said canals or iha use thereof in violation of any of the rights of the defendants,

13, It is further ordered, adjudged and decreed that the plaintiff shall not be
entitled to any interest in the said canal or laterals except to the extent of its
enlargement thereof, and it shall be entitled to draw no water from the said canal
or laterals whatever without the consent of the othsr water owners of the waters
therein except such water as it has caused to be turned into said canal and laterals
in virtue of iis own right after such snlargemont, It being intended by this decree
to secure the plaintiff the right only to flow water in sald canal and laterals to
the extent of its intervest in said canal and laterals as it may be created by the
enlargement thereof under this decres, and that Indian allottees! water rights and
canal rights shall in no mamner be impaired hereby, and any water drawn from the
said canal or laterals by the plaintiff or its stockholders other than such quanity
as plaintiff has flowings in saild canal or laterals in virtue of its own title, shall
in no manner impair the water rights of said Indian allottees, nor ghall it be
deemed to have been used adversely to them,

1}, It is further ordered, adjudged, and decreed, that the value of the pro-

- perty hereby condemned to plaintiff's use, shall harsafter be determined and assessed,
together with such damagas as may be sustained by the defendants, or either c¢f thenm,
which amounts shall be paid into Court for the defendants and each of them, accordirg
to iha decree and judgment hereafter to be rendered concsrning the sanc,

15, It being intended by the Court to Preserve inviolate to their full extent,
the rights of the defendants interested in the said canals and laterals and waters
flowing therein as now constructed and existing, and the full free use thereof, and
preserving the Indlans?! water rights from encroachment. and loss by the adverse use
through the said canals and laterals, and the Court having decreed the plaintiff the
right to enlarge sald canals and laterals in t“e manncr and form herein stated, the
Court further retains jurisdiction herein and resefves power, upon application of the
defendants, or either of thom, inlerested in the said cancls and wavers, with notice
to the plaintiff, to modify or vacate this decree upon showing proper causs therefor,
or for failure of the plaintiff to comply with the teras and conditions of its right

to make said enkdrgement and flow watie® in the said canal and laterals. Plaintiff may
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in like manner and upoir notice apply for a modification of this dacree,

16, IL is furtier ordered, adjudgzed and decrecd that upon plaintiff furnishing
the bond above provided for and the approval thereof by the Clerk of this Court, this
decree 6nhall be the warrant of the plaintiff for the possession of sald premises for
the purposes aforesaid.

J. E. TCOTH,

JDGE,
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