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VIA EMAIL AND U. S. MAIL

Phillip E. Lowry

H d Lewis & P , PC
120 East 300 North | RECEIVED

P.O. Box 1249 - o
Provo, UT 84603 APR 07 2008

WATER RIGHTS
Mr. J. Bryan Quesenberry SALT LAKE
Hill Johnson & Schmutz

River View Plazza
4844 North 300 West, Suite 300
Provo, Utah 84604
Re:  Efforts to Modify Big Ditch Diversion Structure

Dear Phil and Bryan:

Salt Lake City has recently become aware that your fellow directors of Big Ditch Irrigation

Company (“BDIC”) have been attémpting to install a by-pass pipeline in the bank of Big
Cottonwood Creek below Salt Lake City’s new Big Ditch Diversion structure. This structure was
recently completed by General Growth Properties (“GGP”), pursuant to Stream Alteration Permit 07-
57-0027, and with the consent and approval of Salt Lake City. The city is the acknowledged owner
of this structure, as noted by the State Engineer in his order approving this permit; a copy of this
Order is enclosed. The city expressly does not consent to or otherwise give its permission to BDIC,
its officers, directors or others acting on their behalf to undertake any construction or modification
activities on this new diversion structure or within the permit area of GGP.

The proposed by-pass pipe line is located just down stream of the official measurement
device of water diverted into the Big Ditch system. The apparent function of the by-pass is to divert
irrigation water out of the Big Ditch system without measurement back into the Big Cottonwood
Creek. It appears that this is nothing more than an attempt to create an illusion of diversion of water
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without placing the water to beneficial use on lands under irrigation by Big Ditch. This action does
not constitute beneficial use of water. It is wasteful and will not be allowed in any event using Salt
Lake City’s water.

GGP has advised BDIC that it cannot install this by-pass pipeline under GGP’s stream
alteration permit. The pipeline was not included in the application and the drawings that
accompanied it. Those drawings define the full extent of the authorized project. Any effort on the
part of BDIC to construct something other or in addition to what was expressly authorized by the
State Engineer will require a new stream alteration permit application. Construction within the bed
or banks of waters of the United States in the absence of such a stream alteration permit is illegal and
will subject BDIC, its officers, directors and those acting on its behalf to both civil and criminal
penalties. The apparent acquiescence of Salt Lake County Flood Control in BDIC’s proposed
pipeline installation simply is not sufficient to permit BDIC to proceed with construction in disregard
of other regulatory authorities. This construction would necessarily occur in waters of the United
States, which are under the jurisdiction of the State and/or the Army Corps of Engineers.

Since BDIC’s action would be within GGP's permit area, it may also subject GGP to
regulatory sanctions and that could result in that project being shut down. Should that occur as a
result of BDIC’s activities, the company, its officers, directors, shareholders and those acting on their
behalf will be exposed to significant damages to GGP for impacting this multimillion dollar project.
As a shareholder in BDIC, the city would take strong exception to this reckless conduct by the
company’s board members and would feel compelled to sue all directors personally for breaching
their fiduciary responsibility to the company and its shareholders in pursuit of their personal gain.

You should also be aware that in approving GGP’s permit, the State Engineer required that
all construction activities occur during the periods of low flows. That construction season is now at
an end. Itis inconceivable that any permit would be granted to BDIC to construct anything during
the pending high flow period. If BDIC breaches the bank or otherwise compromises the integrity of
the stream at high water, or causes increased turbidity in the water, it will be exposing the company,
its shareholders, officers and directors to serious liability under both State and Federal law.

The County Sheriff indicates that BDIC has recently asked its deputies to bully GGP into
allowing them to construct this by-pass pipeline apparently by making false and misleading claims to
be the river commissioner or water master on Big Cottonwood Creek. As you and your fellow
directors well know there has not been a water master or court appointed commissioner on Big
Cottonwood Creek for a number of years. Distribution is under the sole jurisdiction of the State
Engineer, and no one affiliated with BDIC has authority to distribute water from the Creek or to hold
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himself or herself out as being an official of the State Engineer’s office. Impersonation of a public
official is a serious matter. BDIC’s only role is to distribute the water diverted into its distribution
system to its shareholders. Any effort by Big Ditch officers, directors or others acting on its behalf,
to interfere with the allocation and distribution of water in Big Cottonwood Creek is a clear violation
of Utah Code Ann. §73-1-14, and, again, will subject BDIC, its officers and directors or those acting
on its behalf to both civil and criminal enforcement action by the State Engineer.

Your clients’ various claims, including its claim of ownership of the water rights, are pending
in the court and should be resolved there. Resorting to self-help while that action is pending is not
constructive and the courses being pursued here will certainly back-fire. You would be well advised
to get your clients under control.

Sincerely,

CLYDE SNOW SESSIONS & SWENSON

Edwin C. Barnes

Enclosure

CC:  Jerry D. Olds
Lee Sim
Hollis Jencks
Chuck Williamson

General Growth Properties
Metropolitan Water District of Salt Lake & Sandy
Salt Lake County Sherriff



