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FII$DTNGS CF FACTS .TND
OCNCLUSICNS OF LAW

jury, on June 6, 7, a!d. 8, lgbo, upon the comp

Il:=:"1:d_,11.I:I. 391-:ountercr"ir. g{-il" d eiencraat, and t[e repiitnereto-.?f 
=tL? 

pr.?intiff ; tae praintiff being tup"u"6n;;d ut G;il;.L ?7. Jensen and Ud.ell R. Jensen, its attornEysr-and the defenctantDilvrorth 7oo11ey, his atiorney; tne trlal was c6ncrud.ea on 
'il;E;

1950, e!$r after argr:rnent by iespectlve counser, tire cause wes
:YlTill"9_t?-!a9_9ogrt for itg decision; and th; corrrt beins furry'lLe w\,,,..r. u J.rrr- .tr! u.egrslon; ano. Ine cor-lr! Derng rLlIIy
3*Ii::d 1n the premlses, now from the erildence finds the foilo;i;Afacts:

r.
finillngs of Faots:

1. That the plaintlff is and ever since the nonth of June,

a. D. 1918, has been a mutual irrlgation conpany, organlzed. anil
existing unoer and brr virtue of the laws of tire state of Utah, 'rith
its principal place of business at fndlanola in Sanpete countyrUtalr;
tha.t saiil corporation exlsts fe the sole and only purpose of
managing, regulating, controLllng end d.istributlng certain of the

waters of rhistle ureek and its trrbutaries, incrudlng but not

llti.ited. to ulear ureei: and ilocli Creekr Brry any other water:i3hts
virich it nray own, to elcl aieong its stockhold.ers in proportion to
their reslEctive rignts to tire use tirrreof for d.onestic, stocl:

lnatering and irrigation purj)oses; that said corporation has t:;o

:rasses of stock, namely, crass a stock which represents one ?cre

oi primary vrater rlght for e:c'r s i:.re of stock. and. class B st:clt
w'hicir represents one acre cf :uc::lda-ry water right for each J re

of stock; that .ertlcl-e 19 of i.:e artlcles of incorooraticn : _. ..;Ie

said coqgorati:n provides, wrth respect to said. water ri:-:lts, ^s

follows:

?tThe Boar. of uiaectors sharl cause the rzaters ^ -.. r
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by t-'rls corporati:n to be di:tribu
s'bcckhol iers at ;l:e rate and in t.r
?erscn rn the fol-loing nani.Ler, to-of l.-arcn to and includrng the lbth
I'e?r, all tjre:aters orineA !y this corporation shall be divtled a:longand d.istributecl tc t-:e stoci;hcl,i.er ; of this ecrporation, both CIaJsA and crass I stccic, equalri', -rro-rata, anc in .iroportl6n to the
ailoUnt Of glonlr ho1 ,l h:r oo4h norq^rr fnn;1 e.nd. a::tei tee l5th 4ay Ofiune, to- a;d- i;"i;e;d' trr" 

-ii;.;"[;j' ^J "i:*"h f orrorrln5l, auring eeeh
a Fl t-rr A17aF1t Tro cqlru evsre/ .v.'af, tlle C:,InefS Cf OlaSS A stOOk of U:iS CgfpOfatiOn SrraIIha anti:-'l or-' as :r first ri.,...-lt, tc an anount of -;ater e,qual to t/+Oof a seccnd. f oct of ;e't er ior'ever.r srrni.g of Class A sdOcl< of tiiscgrloration, :re1-r. bi' ;i;; "t'ii'iir3"u-'Jn"rr not be sufficient vater
o-rJned bJ't-lis corpcration to fuIISr supply said, anount, then such water
es ma"v be available shall be crlvided and, d.istributed to tire jrolders
of said ijl-ass ^a, stoclc crorata anC 1n proportion to the arrrount of saiclulass L stoclc relcl by each Derson, anb. ii, after all ulass 4 stocksirall first heve been fully supplied wrth-the ai,rount of vater above
stated., there s.ia}l et any iine be a surplus of 'sater over an6 abovel';hat s:ralI ft-tI1-;r supply all- of i|e ulass -9. Stockr 8S above stated,
t-Len such surplus water snall be,iivi:'.ecl anong airO Clstrlbuied to'theholcers of Cliss g stock, ororata and in propdrtion to the a;.ourt ofulass .U stoclc held by each,perso[. t

E. lirat ihe defenqant is and for sevefal -'ears last pest

iras been a stoclihcraer of the praintif f corporation, orning go? sllares ! zaz-

suchof its Class A stoci.: and I00 shares

ire has been and is eniitled to nave

of its Class Brs$ogl5; anal as
n]-s

,31stributeil to irin/pro rata
sliare of the lraters of Thistle Creek and its trinutaries and oiirer

reters of said corporation; tl:e sene to be distribuied. to ir.im by the

rater lt'ster cf tlte tlainirf i corporation anr'i. un::er the general-

directicn and supervision cf 1t s bc=.rd of d irectols of said ccr'rcration
3. lhat on ilenter-iber 29,3. D. 13'94, ir'5he first .iu lcral

)ist::ict uoi:rt cf lltah Territor;' s- itin5 ir and f cr -uitah Ccu:rt1-, ir
an aciicn tlterein pencling, bein; case i,o. :,2L7,' entitle d. -lC;;ard. -i::, -ons

and, others, lrlaiatiiis, versus ,;ill-ian :-. Seoley and others, r:.eien:ants,

a jrrdEuent and iect'ee 1,,'as ;la je anc :ntered in which the riChis t-ren

exrsting to iie rlse cf the va --'-'s cf -'rii stle Ureelc and. its iri:utaries
in San_rete c o\rnt'r ;.'.-re a.d. j licii c:. .:

d.ecree is es follc;'s:
n3n ord.er navlng be:n.-. l,--'-..i entered. bg this couit :l ihe--

_ day of ,,r=ul;', Le9+, refer.rii.; -..e sJorre entiiled cause to , e-:.€:l
:-i. ihurman, IlSo-., aS a SpeCial - astcr in C\ance1'll, r'iith ins'tl'l: ^.. ':S
and pover tc talce tle testiuon;r i.t:rein, and nalce his f indin s : i
fact and. conelus j-cns of lav tirereon, end report the sane to t : ,: -rrt;
ai1d. it novl Lrere a??e:.rin.q to t]re uourt iitat said -.a.ster ir:uhe:-,: :.'
nas r e.f ter due noiice to the oarties j;o said. caLlse, cnd tireir
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,iepriving saidl cl.efen:.ants or an:r of then, o: tl:e use
the vaters so c.d jud.i:ed. and. iecreed. tc belt,:r:: to said.jated tiiis ?Sth d.ay of Sept. A. D. 1394.

Ii. u. Snith
?resid.ing Judge

Attest:
Geo. llavereanp
Denr.:lty ulerk
iirst Judlcial District Co'"rrt.

of an;r of
L'-ef ende.nts.

4. That tl:e pledeeessors in j-nterest and in tlt1e of the

plaintlff corporairon and. of aIL of tlre stocicirolders thereof and

of tiris d.efend.ant vere parties c'r.eiend.;'.I1t io the above entiiled
action; ancl that ihe water ::ights which are i:tentioned and

d.escribec in sald Cecree and. which are adjudicdted tlrerein to the

d.efend.s.nts t:rerein lnol-ude and. enbraee all ctr the w'-,ter rights
no1-I ccnthlea b;r the plaintiff corpcretlon, e:icept the right
to the use of about 3 c. f. s. rhich is brought over into

?lristle ureek by the plaintiff from tee Price River water-shecl.

5. 'r-hat the defendai:.t is ancl for several ]'ears last
past iras been antl at all times hereinafter;nentionecl ire and his

pred.ecessors -in interest have been the or{ners and- in the possession

of the following describec tracts of land. in Sanpete cor-tntyrl-tah:

rhe N 1/2 cf ihe $:l r/4, the slv r/4 of the Nr L/4,
tlre N L/2 of the SE 1/4 and the n! f/+ oi the S7{ L/4 of Section
3, iovnshlp 12 South, Pange 4 East, SaIt Lake l-eridlen, containing
360 acres, more or less;

Also the follolring deseribed. tracts s.d.-ioinrng r;,re sane

in utah county, ijtah:

6.:L-hat iire said. la.nd.s are sc situated i'iith reference to

T5lstle ureek ti:at 1t is not possi-ble to irrigete thera r;ith

waiers d-iverted, therefron; br.ti that part of said land.s is so

situated. rith respect ;c -l :'^: vreek and lock r;reek iiat i.-,: S4ne

can be i-rrigaiedf and. at -,1 . ,i:.--:s nerein menticnecl the s3:1e has

been irrigated vith T?a.tr,:s : -'.- :'.ed frcra iire sald. strea:,s, :nd by

lleans of such irrlEei;ron sc!f l;nd.S trave been raaile to ll'r1':ce

vaL-rable crcps of grain, alfaj-fa, need.ow iral' ancl. gre.ss :::' :iaget

sirica cennot be prod.uced. thereon vithout irrigetion.

?. Ti:e.t iire C.efendant is the oTrner and' for se''' :'rI
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j:ears lasi ps.st h- s been end at all tiues .iereinafier i:rentionecl
.le and his predecessors in interest he.ve been t.re owners and in
t:e Sossessicn cf tire follor'rinf. d.escribed tracts of lo.ncl in
Sa:rilete county, iltah:

^e-l-I cf the south half of tae south iralf of Secticn b,Tcwnship rP south, f,ange 4 jast, ;art i,aiJ i.eriei";; containing160 acres; subjcct .io iigl:ts of va=, for railroad,, c6unti, i;;e;-and state highwalr.

8. :-irat saicl land.s are so situated. that tirey can be

irril:ated' uitli vaters diverted. fron Thistle Creek as lvell as
with i.:e combiaed vaters of rhistre, crear and..iloelc creeks; and
tllat e-t all tiaes irere:-nafter nentioned, the;r l:e.rre been irrigated
with ;aters d'iveri;ed. frcn fhistle ureek; and tirat niren igigated
tirey :jroduce varuabre crols of grain, arfalfa, nead.ow harr and

Sress pasturage, vhicir they vil1 not p:iod.uce witlrout imigation,of
9' -ire-t ii1e land.s irrigated. in ,Secticn 5 abose d.escribed.

and ia L-tah countlJ, about 85 acres are ln cultlvation and *nd.er
irrigetion from Clear creek anci Rock ureek, of r,rhleh approximately
45 acres are meadow ha;r and grass pa.sturage and. tire lest in grain
and. alfalfa; aa"4. that during eech and everlr ]rear since the year
1373:.nd. before and r.1.c:'n to the tine otr the coiltrieneenrent of this
acti'on rlefen':ant and liis 1.'i'e.ecessors in intei'est ,reve irriqated,
ihe sa-i-d. lsnds;it_r saters l;:rich ilre;r have diverted f?om Clear
ureek and loc.1: orees; an,J. t.iat rlufing; tiie triar of 6is acticn
'uire pat'ties ltc'reto in olen court lrade and. entered, into tjre
foII:wing stipulation vith res_:lss! tc ihe use of the waters cf
cl-ear creek and lcci: v::eel: cn ,r-1e land,s of il:e defen:lLnt rn
Jeciicn 5 above Cescribed a:rC. in _tah count;r, TJtair, ::t:.ici:
stipulation ','ies ta!:en d.o;rr b" i.re court reporter:

tt:.'irei ';-ie u: e ' , :;aiers -teve been and. sirall:'^n l i :r-.: ". i^ -.wviii/irju!; ,.:. D(J eJ i.;i]-O-.3 r:: aiggr.nin ihe ceas n, -n iiie najorit., of the ;.-e f,s,or t1e avera-e lrear is -- _.. I until ihe water has ,:::.eesed.until it 1s required. io -: i :.i,,ns, ire use cf the weter, :. -l beacsord]ttg tc iire oTTner oi .,-..j 
-.: J-)--ity qr he wisi:es. l7rrc;:r r :€

"'leter has failen in c.rJ&rtrrt-- t: e-11e6e zlere it ls 1o' s:, rest9 be ?ut on tu_rns, tirat t.:e rncranora rruigatlon com-oan;, s in
-t::e past and vill in the fir.t,.rre cisti.ibute tle water in .. :.:s,?hat varies in tire d3:r'ss1,s frcn i.pril d.orn to June 15t:. .-;retines3s esrllr as april lsi enc 3D:.ie trs-ei no iurns are put cn .r-:l
.fune Llti: or after. ?hen ihe rater has falien lor: en-:l'. : ilrat
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tl:e irri,lation 'Jo:?,pan:/ ltas io plrt ille w::ter in iurns, 30 sllares of
c'l aSS iJ nater jras be,,;n c:rarled. al:einst ti:at..:rorLnd. or thet plaCe
tirat .-'ustus ieel'r' ts operating.

"AnC after June 15th al-l t3e irat::rs of ?oek ireel< ancl
ul-ee.r Creel; ere perr,li.tted to eoflingle-;ith the waters of TSistle
Oree]: anci. are tren run to Ind.ianola Yalle;' and alloceted. to the
sic:l:irolcers in i;u-rns accorCing to iireir sl:ares,f,rcn tire periocl
of "=une 85 tc ;:une 30, inclusi're, aII of the iiaiers. to 'sir.-ch
I::.i.ianola Irri:.aticn Conpan;' has'righ';s, to-;it, Zf +tns of the
fl-cl1 of ;icclc 0reel.: and Clear i,reekr-;iII be used (b]'the defend.ant)
on said. land.s in;ection 3, ?ownship 12 icuth, ?'ange 4 iast,
JaIt Lake l...eridian, and iiis aijcining land.s in IItah county; and
there has been ohaiSed aEainst it (such use) in t.re past end. tirere
will continue to be chargecl against such use 55 shares of tire
ulass A rights of .frrstus C. Seely.

nDurinll tire lreriod of l0 days from 6 8. IIU June 30th
r-t:til 6 E. E[. on t]re 10th dc.y of JuIy all cf tire vaters of Clear
,r'eek and -:.ock Creek are permitted. to flcv dcwn i:e channel anil
cciiain3le r'rith tire watcrs cf ?hlstle Creek io be disi;rihuied to the
users of vater as allocated. to them t: their s;rares in tae Indlanola
Irriqation 0on.oany,n,)urinn the oeriod aboue stated, tire sane situation will
prevall as from }une "Stn to J-une 25th, to-wit, all Ef, the r:ater nf th
ir.'ii1atlon conpany has a right to d.istribute on iock Creek anil
uleer Ureek, to-ri!, S/+tns of t-leir flow, ril-l be used bir ihe
cgner, Justus 0. Seely, of that property, and rv1ll be charged to
cr against 55 shares of Class .0. right.

F'lire rnd'lanora rrr1;'atlon co.nIr64y and' tire water nrasters
in 'i;ire years past have perrrlttecl tire raters of Clear Ureek anil
F.ock Creek io flcw over a n:eadow (on said. lands) containing between
5 and 18 aeres, lrhlca meadcv is ad.jacent to ?lristle ure€kr anil
wiII continue to perrrlt tire same to flor, except that in very
clrli yeers ';;jlen theS' i:ave requireil. stlch waters to flov clorm the
channels rnto lhlstle ureek ritirout run-ring over saicl ileadovl.n

10. 'lhat e:lce"tt as stated. in tlie stipule-ticn ar)cve

set forth, t:re':'l.efend.art ..7ustus C. Seely llls no rigrt tc the use

cf i\e iraters of Oleer Jreelr anC l.ocll Creeit on eis eaid lanCs in

:ection 5 or lr.is adjacent lands in ltah county.

Il. ?hat 'b-:e l-anis in Jectlon 5 above iescribed are ell

irrj-1.'ated. zith i-iaters c.iveried frorg Ti:.istle Ureek and a-re so

sltu:.ted. ;:i-'bjr relaiicn to Panasats ;Icugh and lanawets fitcr that

i.:,: return flcvr ficn:. tIe';;:.ters a131-ied tc said' l-and's ccnt;ibt:tes

to iire riatets tll:reof a:'- l:ecl;:e a part of iite i,'aters ie:reed to

the .tlain{;iffs in ife l-i,r'.- -n ':.le action a'rrove nentionei': 
"':e

nead.ors of 'biie d.efenLent i ;nd. cf oti:er 1:arties, :.'.ro :'re not

partles ic il:is acticn, ;.: :.:. lend.s tc tl:.e sotth ani ':;':s'" of

t--is .iefend.antts ueecioi'is f or.::i;ii' a resorrroir wllice tends t: augnent

end equalize the flow and. :up-.rl-;r cf vater in t'ire Panave'ts 'llu'gh

and. ?e.nawets )itch.

L2' -ha.t ever since tae year Lg?A, a!;|d trefore, ,.te
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t:ie ! €iiio-res:-c1's in tntr-rest of t:is d.e3ei:d.snt, and. tlis ,,efenCLnt,

hgrre iri i-'a;ed se.id. land-s rf t-.1s ,,r,ef enc nt c'.:;in. .b;re ir=i;ration
seas3n nf eael: an3- 3'"ter:'l/elr lilth Tiat3rs vrich heve been r'.iverted.

bi- r:hen:. a:d eim filcn --hist.le .t)reek, ani b;r neens cf such lrriaetion
-ltve llrcducad. t,rcrecn val-;e.b1e crcJs of grain, alfaIfa, nead.orr hay

anc :rass pas'bura;e, rhi: ir canrrot be pr od.uced. i-rereon 1?r-ilrrut

i:''r'.i ' nti nn . taat abcut LZO acres of iae iief end.ent r s saiil, iancls are

a:14 l':'rlring all cf said. tine itave bsen in r.ee.clcrr and Jrass pasture,

:'ltica crops ieq'lire iiie appLication of rie.ter at rnose icelrrent ,

inlcrva] s tllan do Srain and alf a1fa, and tr:.t b-j, neans of sr,1ch

ci're rs:.on and use the .;recLecessors in in,,erest cf t.-is .:ief il i..ant,

ecqirired and t-iis d.efend.ant is now the ovrner, BS against any

adverse craii:s thereto cf tre- ,:raintiff rndianola rrrigation
ccrapany, e:rcept i;.re right of said. corcoratlon tc distribute iae
sene ti:rcuEh Cltches heretofore use,j. therefor, of the yaiers herein-
after :escrlbed., s:rici: use is ln ad.c:.ltlon tc i::e rlght of -j.:e

ilefd,ndant to the tl.se of the raters of of tae ind.ianola frri.ation
Opmpanir b;r virtue of ,ris cmership cf sei.d sirares of stocl: in the
saicl ccr:rcration.

I3. Tlret .l-re f1m: of lllistle Creek and its trlbutalies
tc:rcnth

vsrie s fi'ci :''3er io --ee.r and. 1r'cil ::onth/thrcui::lout ihe irli".aii.on
season; il:a.i t.re ir.e iglticn s3rson, cr t.te eriod. riren the ;eters
of saicl stree.i:- sre illed. ici inisat ion _;urpcses, coi.-.3iees abcut

'.-arch firsi anci end-s abor-lt -iover:ber first; tltat t,rere ere vaat are

called hig:t uater seasons and lovi rater seasons ulon said. $iieai.:.s,

tlle .rigir r:aier se;;scn bein- u.le p-iiod i'rc;: l arch lst to ,-'rr:re l5th,
erd tlie row iveter sec.son:--n -i'ou;-une loti tc'b-re end ci i-:e

ir::i,;ati.on seeson; tiiai ,- -.-'-:i ;.re .tig.r water season r.:c :l::')i.ned.

flor of said streariis is -l- - " r:1 eticess cf j;iie anorr-nt ie:-':ed.
to irr'i;:ate ail il:e Iand.s .- . : -.:'i , etion i;-lereircn in _'.:r -.ile

ValIeIr :.nci in tirc U&rryes i. -:: -] -i3i-l' below t.ie.t vallel', :i: - ere

ti:e rand.s iri'igated, by r:e ;'eier :.lghts c-ecreed tc tiie , l ...iffs
in t.re aetion in l'nich tne decree was rend,ered. in lgg4 :; -: is

set f orth in 5:ara5:raoh 5 cf tlese f indings, suel: ri.lnts ^,r -:11
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.iereineftcr 
referred to .ts the u&prr64 ll.6hts.11. ,hc:t for ttre irri;,ation rf t1s Lr3'i and 35, --c:rnsi:ip ll .-:outh1 iqp, 

:'nds ln -jecticns
,:e 4 Jast, ialt Lalle l,.erl4-i-an,adjacent i;o lis said Lands in ;ectlon g abov-e desclibed, ii:eier'e'ca;rt and, rris rlreiecesscrs in inierest .r:ve :t aii r:.*es eboye''rentionec used, i;ire raters cfl Ulear crecr.: and ..ocl: creek, rhetebeing no o.iler s_.urce of su12p1y of :;ater for se.id landsr sttd,-:''ve il:.eci ail 0f the f10w of sald streans d.urin.: irre 10ry vaterser.son, end bein:r cnaegeable tjrerefor ln ieeent J/eats e.gainstdefendantrs si€res cf stock in ine rndianola irris.:tion 

'0a;rany,
es 'rcietcfcre -set forth in the stil:ulation above 

y
srt out in teese ."'findings; ani t'lat except as in t:lese findings set forth -'red'efentiant 

'rusius c' $eelrr has no right to t:le usecf Clear Creek or .ioclc ureek. 
)"v eL' ui:e use of, tire waters

15. _lhat .lor tne irrigation of iris said. lands in iection5. being the lr1truIi, the s;r__$:.i, fi+:Ji and Mi;:t.E thereof, all in-'o;:Tlsrrip .e jouth, lange 4 rastr -iart 
'ake r-erid.:en, and ln ed.ditionto j:is rights:,'-:ich are repie:ented, by hts srleres cf stoclr ro t:,"-.---indianola rrrigaticn comrlanJr, ti:e rr.efendant and, ::.is prerreces:;orsin inr,*erest have, C,.rring aI1 of ti:e tfu:,es -:erej.n rlenticned, anddurlng; t::e perlod,s fron June p'th at 6 a. r.le to June Both at 6 s.rx.rand ff on Jrrl;r lOih at 6 e. x1. to Juiy lbth at 6 8., 8., rriren tiieccablne. florr of 

'tanawats slough end, the G:rd.ner Daa and, the z acresin tae ':anarats Ditch and tre 5 acres in the Hyrua Eeely ditchequaj_leC or exceeded, l/p il:e flow of ltristle ureeli _olus L/4 theflow of Jleer Creek an. iocl; jreeilr r_ts:.,1 ti:e veiers of T.rietleUreek I'ririch are allocaied to the Can,,on Jsers in t.he d.ecree of1894, in tne follolzing nianner: -..:e Cir--on yraters have beendlUefted, i-i. OA ,l,h.i<.1:l 
("_ _i-"Er:l:- . Lrr_.t i :. :, :e certein ditches, i;noirnrespectlvely as the r'-eeting ;-ouse -:iielr, t.re f.i.ddle d.ltch, en. i,.esout' ditch' -';nicn ditcjres are eicc u:ec b1- the stocl;rrcld.ers of : Fpraintlff corroraticn, about r/s o-| J-/2 cf Thistre creek and, t-:esane proportion of r/+ of ioelc and ureeri and clear rJreerc beins
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c:.rri ed. in e.:.c.r cLitch; t.:at 'bire ;atars carried. tlrr cu;:h the --eeting

l:cuse d.itch r-.nci iIe -.ldcLle d.itch have beetr used. u';on tire said ]-and.s

of tiiis iefend.e.nt, t.lDse in tire ;outh d.i.tch cn t.'le le.n,l.s cf other

.rersons not oarties to tris acticn; t-lat r.rntil tire fl ow of saiil
streans each -1:ear has recedecl io a point where the waters thereof

and of tire ?anarats Jlough, ritee.sLrred at the loirer encl cf the slough

thrcugh a veir, are insuflicient to srrg?Iy t^re rig:ts oi the J?n.ron

users set cut in tire cl-ecree of 1894, above set forth, it ha.s oeen

t.re custom ancr. :lr:-.c'uice of ihe india-:ola Irri6ation Coirilanlr since

its incorporp-tion in 1918, &d it vas the cusion and aractice tr
its preiecessors in inierest, tc caEee the vaiers of th€ Can]ron

users to flovr thrcttgh tle said Citches, over t.re neadows ar:d.

pastures of th:-s,Lefendant and. of tl:e other persons noi parties
toto tltis actton, and. ihence into the Panawats S1-c'-rgh and ri.oyn/tne

ue.nyon users; anc that as the waters hc.:'e receded., so tirat it nas

become necessary irat ihe vater ''re tr-rned do.-rn t5e nain channel

of Thistle Creek to supply the rights of the Oanyep users, ire
Uan;rea taters Lrc.ve first been tu-rned out cf the Scuth citcn, next

o',tt of the i',.*ddle d.itch end lastI;r out of tire i..eeting ilouse ditch;I

'bliat bie del'end.ei:t and. ,ris .'T eiecessors in ini;erest have at al-I

tines lorein uentioned. so usecl ihe saters of Ti:.1stle Oreel: u'ron his
said. nead.ov and nasiui-e land.s in Section 5, in adi=,ition tc i re
;aters thereof to the use of i;hicn he is entrtl-ed. by reescn of

itis ownersrip of sltares of stoclt in the InCianola irrigaticn
Conrpan;r; tiat ilre use tirerecf 1s necessarl' f cr the prodr.rctron of

wild ha;r errtr ."r?.ss cn sa.rci lanCs and is a beneficia'l use; \'..':i

',liihout the use of such e..,':.ti.:nal zaiers on sarcl iands c:', -,-:dantts

?iecigpeSSC:,,-\ lioUiu l-.ve '- 
e .-.:t '.:a.,: € c.rrj ;vi:.,:C.i;.ii'5 '::C.U1,J. ':C 'l:bl-e

to prod.uce neadow halr and i.. q:s ''.. sturage on said. Iond.s; ?:' :'lat

f or tlie use of ihe Usn.'.-.n '.',': i.cl's 3c herein set fcrth t':e "-:.i.ant

has not been ci'ler.1'ed. md is nct ehe.ri,.eable as against ri-: : - '.ts

llal-cn are r'ellresentecl br' \is sltLles of stoclr in the fnd-rr:.'l e

frri' ati-on 0oi-1nen-'.
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r6. -'let i-re..efeirdant as a-'ainst any ac_verse c-r-ains

nor; :r.ac'-e b;' ilre ,l-ainti ff t.rereto, e::ce1t rts rrnirt to cistribute
ihe saJ:re as j-t rras i."ne heretofore, is entrtred tc tae rieht to
t-:e use of sucjr. arfdj-tronal vaters as set forth in parasraph rb
nf tlese fi-ndin s; anci irrat 1f hrs riqht tl ine use theieof in
ine ;:s.:lner aforesaid. sho ,ld be rntetferred witr or denied to irin,
.:i: i:eado;s aad 2asil.rres .':irr dr,r' u.n and ni s ;:ird ha1, srd. Srass
Crc;ing ti:=iecn ''.-d.il- die anci the land.s riilI becone corp::retively
worthless, and t,re -1efen,j.ant rirrl have no prain, speed.y or adequate
.r:e:redy at laq :ior i.re injuries vhrc jr he vrrr tilereby sustain.

L7. _-:lat t::.e ,rlaintifl clains tre ri5nt to arlocate
s.'nie of iire Canl'cn i;aiers to tite defen.-ant a'arnst nis sjre.res of
stock in tire ,:ra.iniiff corDoration and. threatens to ilo so anr

unless restrarned. b;r ihe C.ecree of tjris cor,r t l,.ril_I oo So; tirat
suc::. claim of t:re -i]1-ainiit'f r s rlitirout right; i;hat the plalntiff
fndianola frrl;ation Ccm1,.an;' has no rif_ht to the use of t:re Can;r6a

waters, nor d.oes :-t ireve the rlEht to che_r:e tire use tire.,_.eof

against the C.efendant?s stock; but the plaintiff is in dut;r bound,,

'-tncl-er the c::ecr€€ of 1894, to see tc rt that ';ne Can'on rie.ter is
cLelivered to tl:e weir es in seiC r.i.scre€ provid_ed., and has t:te
right to shtitt off '1!ile naters frcn t.re clitches Thenever it sha.ll
lleccne necessarlr tr: do so in crder tc rnai:e -rp ihe Can"on rir:-:ts at
tlre weir in }a.na',lats ;t Ough.

r8. -':re 'Jo.Irt fr-rrtiier ,lincs ihe.t 1t is nct 'Jrue ir:.1:
';ire iefeniant rle,s ai ar[' tir'"e ru-r.o;rg],-ur_i_y, l';lrfurJ_y or unl:,;f lriJ_.,,

sid in viol-ation c-i i:re li.'h'bs cf t-'_e rte.iniiff tal:en or used

an:'of ti:e uaters of said. ci'.r.1:s or- of an-r of ilrem -,,'een-bli,-: cer:e

.rave not beeF al-Iocater] tc .:n: ,.:i it j s not true i-rat lie .1s

threatened. e,.ncr tl:at if jre is :.-:. :...:rned. b1, the cecree ci t.::
cot-irt that he rlrrr tai:e or irt:i.'ere :zrta an,r of iire vaiers ^ '

i.re said streeiis j_n vioLetion cf anl, of ilte rights of ti:is
praintiff ; and. 1t is not true t-iat t.re lrain-irfi ras been r-- c

anlr act of the i.efendai,t, as alle:ed in its conplaint,
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sun of ..'5000.00, or in e.n.r sr_'.:l rhateyer, or :tt all.
19- rhe cc';rt further finds t:re.t it is true that on

tr'le Cth da-v of :la;r, 1920, in an aeticn rDenC.in,:' in this courtrbeing
'.lase l';c. 1406, in 'r:ich f ndianola Irri:'ation Conrtan--r, and others,
Here 11-eintiffs, sd R. Il. spencer, and ciliers, rrere d.efend.ants,

and' in vdrich the pleoecessor in interest of this d.efenc'.anr ilas a
pa.rty, a cecree was mlde and, entered. affeeting the water riahts
of tire par';ies thereto in anil to Tlistle ureek, Ulear ureek and

Rocl: Creeir, iihich vere:-recTood to tire defendants in tne case No.

32!7, 01vi1, in utah uount.rr, Territor;r of LTtah, in vhich the
d.ecree of 1894 v'as entered.; tirat a copJ'of said d.ecree in uase

llo. 1406 is set forth in paragraph 3 of the plaintiffrs reply in
tris action; but i;hat'ri1e said clecree by its own terns rerates
onry to tire yrater rlghts which ,,?ere d.ecreed. to tire d.efenct_Ants in
case No. 32L7, in which tire d.ecree of lg94 was entered., and. does

not rer:.te to the rights nol? clalmed by the defendant in thls
actlon to the use cf the Can;'6p vaters as herein above set forth;
anC tla.t tjre rights nov clairaed by tfue d_efend.e.nt in t]ris action
tc tire use of the Calv6n raters heve not been ad.judicate,J. in sald.

ce.se lfo. 1406.

rr.
JONCi,USiCt\iS Cl LA;l

.ls ccnclr_rsicns of

tlie c ourt f ind.s :

l. ?hat i,re r,la_-^ -

clecree again st tire cr.ef eni.r lt
in rts conlrleint; and. ti:at -

jud.gnent ag-.inst 'bhe lllai.ntj
action.

l:u froo ti:e fore6:ing facts

r if ts enti.tfe d to no judgnent

-'ll ille nia'c:ers and. ilrin-s .l i
.c r- ea,l.ant is enti;led to a

'li cn :-ie conplaint of no c:. 1: _

to a jud-gne::t

tiratr so fe.r q-

3i

:ed

c

2. The.t -ti:.e ciefendant is enti.tled,

the plainti ff on iri s counterclaim eieclarinnt;

: rst
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;I*i:1iiif is ctnc3i':red, 'l':e :eie;:c1altt is en-r,i;l-ed. a:rci :1._'.s t,re ::ight
io -ra;e ti:e rat:rs of i;te Uaar;on users, bcin"- iite successors in
inicrest of tire frainiiffs j-n c83e.tr,lo. ozL?, in ltair county, utah,

entitl-ed, Jd.';ard.;inraons, and otllers, lrIaintif,is, a3ainst ililtian
:';. ieereir, and ot-:ers, defeno.anis, in uhica a decree was enteiecl

on reltei:ber 23, 1894, a coDlr of vl:.ich is sct out in tire findings
of facts lrerein, florv cver his land.s ciescribed as t:re sorit,r half
of ire south half of Sectron 5, ?ovns;ri.p LZ South, Rsnge 4 East,

SaIt lalce ileridian, for the irli;etion of tee r.ead.oris and. pastures

trereon, at t.:e saxle tiires and in the sa.ne menner as sucir vaters

have bee:r used- tjrereon ever since tire yeer IE78, without cirarge

toerefor es a6;:inst the rigirts vhich C-efenlant has to the waters

of Teistle Oreek, O}eer ureei: and Rock vr€ek rhrch are represented

by h1s sirares of stock in the fndianola Irr'iration Conpany, a

corporation, as follows:

From the besinninr of the irrleaticn season in each

\rear, whieh usually be;.:ins about i:re first da;r of l-erch, and

during the period.s from J-une 25th at 6 o. f,l. to J-une 50th at

6 B. 11. 1 and. :i'on July IOth at 6 Er rlo to Jtul;'r l5th at 6 &. r. r

-,:l:en 'lhe conbined. flow oi t-:e rzaters of Panat'zats slough and

ai; ^.aldnerrs dan and the 7 acres t-nthe:-anavats dirch and trre

5 ecles in tl:e :I;t',-r-: -ec.I;r i.itcir e'-^t-t:I or c::ceed L/Z cf i;ie

f'l o-; cf ?r:isile ureel: rlu.s L/4 of iiie flov cf ,,lear tlreel: and

-iocll vT€ek, tile uanJron r;ai;rs are t o be : iveried fron ihrsile

ureei: t.irctt.J-i ';-1ree certern di i,cires, knovn r'esllecti'reIl,r as

iee llee'ting;:iotr-se ':-i;ch, -u.ie --ioole ditch and- tee 5ot-ttll diicr,

v-ricir clitcres are aIs o u:c.r. b-' --:o st ool:iiol-iers ci :rie il i-t a - - -lf

cor_rereticn, abont t/Z ci L/2 : i ll::-stle Creel< and tjte s8::1'.

'rrcrortion of 1-/1.th, rf lc'' rnd ()'Lear C::eek beinq l'.:*'-

in each diteh; i-.rat ,he ''::, -

cf t.re i,Jdrr-Ie )1tch are i,^

lards of t:: i g cief en iant ee c

' :-e __eeti n.c _:cu.S9 )irch
'::t1!ed. tc ilor cver said

rececles tc a roint;i:ere ;'re crnb:-ned flon of said stre:-:

and. of ,. ana;lats .,-lough, Lre. sured- at r-ie loi;er ena d sai ' --h

.n d
-J

' -- :

- -- )^-i
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i:irou:3n a.neir,4-e insuf-li;ient tc supply ;he rights of the
uaniron users as set f Di'tlt in ti:e 'lecree of I8g4, above mentionecl;
and the-t as ilre iraters reced,e so t:-rat ii becones necessary to
tuxn ihe vaters cf :'irietle Oreek dovn tire ri:.ain cheanel tc supply
'ci:e oanl'cn rights 'u:ie said. reiers siral-I first be snut off fron ihe
;outh )itch, next or.rt cf t::e l-idd.re ultch, and restry out of the

--eeting h-ouse )iich.
5. Thet ilie cr.efeniart is entitled to a decree of this

court enjoining the prarnti-ff , its servants, agents, officers and.

ei:ployees frora derS'i11* to tire defend-ant ihe right to the use cf the
Uanlion vaters in the manner above set forth, encl flon e_rarging the
use thereof b"v tire il,efencr.snt aEainst the rignts whieh ite hqs to
the use of the vaters of rhistle ureek, Oreer creek rnd iocl<

ureel; rhlch ri,Snts are:'epresented. b.' ltis s.rares of stock in the
plalniiff corporaticn.

1. lhat nelther paet;r io t.:is action is entri;red. io
any juc€ment fcr its costs herein agaiast .i;lie other.

Let jud:_rnent be entered. accorilingly.

fone at -.-anti 3it;r, Sanpete County, :teie of Utah,

t--iis f,tir day cf lebrua.r1,r, a. ). 195I.

Ju -,9e.


