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INDIANCLA IRRIGATION 3OLPANY, ey ' % i G SRS GOMRT
a corvoration, X - ““éj&f'q*"& ty
| i - A
Plaintiff, | Civil vase No. 4023
vs. I 7rnpINGS oF racTs anD

CCNCLUSICNS OF LAW

Defendant. |

This case was tried before tae court, sitting without a &
Jury, on June 6, 7, and 8, 1950, upon the compleint of the plaintiffe
the amended answer efid counterclaim of +the defendant, and the reply
thereto of the plaintiff; the nlaintiff being represented by Messrs,-
4. W, Jensen end Udell R. Jensen, its attorneys, and the defendent by
Dilworth Toolley, his attorney; the trial was concluded on June 8,
1950, end, after argument by respective counsel, the cause was ‘
submitted to the court for its decision; and the court being fully
advised in the premises, now from the evidence finds the following
facts:
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Findings of Facts:

1. That the vlaintiff is and ever since the month of June,
4. D. 1918, has been a mutual irrigation company, organized and
existing under and by virtue of the laws of the state of Utah, with
i1ts orincipel place of business at Indianola in Sanpete county,Utah;
that said corporafion exists fa the sole and only purpose of
maneging, regulating, controlling end distributing certain of the
waters of Thistle ureék and its tributaries, including but not
limited to Clear Creeiz and Rock Creek, any any other water Tishts
which it may own, to end among its stockholders in proportion to
their respective rights to the use thereof for domestic, stock
watering and irrigation purnoses; thet said corporation hes two
classes of stock, namely, Classs A stock which represents one 2cre
of primary water right for sccn chiare of stoek. and Clsss B stock
which represents one acre of cucondary water right for each - re
of stock; that Article 19 of t.s articles of incorporation 2. ‘ie
said corporati-n provides, with resnect to said weter ri-hts, -s
follows:

" 1 3
'he Board of Dleectors sheall cause the waters ~ -..1
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by this corporation to be di=tributed and divided to and among its
stockholders at <he rate and in the wronortlon of ctock held byeach
nersecn in the f‘01101ng manner, to-wit: from and after the first day
of larch to and including the 15th day of June of each and every
vear, all the waters owned by this corporation shall be divided among
and distributed to the stocitholders of tais ccrporation, both Class
A and Class B stock, equally, »ro-rata, and in n;oporulon to the
anwount of stock Held by e=zch person, from =2nd a’ter the 15th day of
June, to and including the first da”rf Jarch following, during each
and every year, the owners of Class A stock of tais corooration shall
be mntlulec, us a first rizht, to an amount of water equal to 1/40
of a uccdnd foot of weter for every share of class A stock of tiais
cornporation, hell by nim, or if there shall not be sufficient water
0mned by tals corporation to fully sunply seid amount, then such water
as may be available shall be divided and distributed to the holders
of said vlass 4 stock prorata and in proportion to the amount of said
Uless & stock aeld by each verson, and 1f after all Class A stock
shall first a=ve been fully suoollea wﬂtn the amount of watsr above
steted, there siall st any time be a surnlus of water over and above
wilet saall fully supply all of the vlass A stock, as above stated,
taen suci ourvlus water shall be divi‘ed azaong and distributed to the
holders of Class B stock, vrorata and in proportion to the amount of
Vlass B stock held by each.person."

&. That the defencant is and for seve#zl vesrs last nast
nas been a stockholder of the plaintiff corporation, owning 307 sheres 73%*
of its Class A stociz and 100 sheares of its Class B: stoek; and as such
nls
ne has been and is entitled to have distributed to him/pro rata
siiare of the waters of Thistle Creek and its trinutaries and other
weters of said corporation; tiie sarme to be distributed to him by the
water n-ster of the ﬁlaintifL corvoration and unier the gencral
direction and supervision of its bozrd of directors of said cor-oration
2. That on Jeptenber 28, A&. D. 1294, in the Tirst Ju iciel
Jistrict vourt of TUtah Territory sitting in and far Utah County, in
an action therein pending, beins cese Lio. S817, entitle d Zdward Ziruions
end others, »nlaiatiffs, versus illiam . Secley and others,defesniants,
a judsment and Zecree was mede and ontered in which the rights tiuen
existing to the use of the wa:icrs of “aistle Creek and its tributaries
in Sannete county wsre sdjudic- 2° ou2 dztermined, a copy of i i:
decree is zs follows

e .2 entered by tais court -n %ne--
day of July, 1294, referrins .2 siove entitled cause to .e=.el

X+ Thurman, 3sqg., as a spec1al astcr in Chancerv, with instruct:ins

and power to take the testimony thsrein, end make his findin s =°

fact and conclusions of law tqcr on, gnd reonort the same to t < .ourt;

and it now here annezring to the uourt thaet said laster ircihan: v
nzs, efter due notice to the parties tc said cause, and their

"An order neving been ”:Z

-
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serties, ang 125 zde apg Tenorted to this coupt nis

Scfore nim, 2trd all gne testinony OfTered by the

ngs of gt and ¢onclusiong Of lay th rein, which are now
le in thig court; now, ip accordance With suen findings of

and conclusiong of law, it is hare, R notion or Counsel gy

Or saig pParries, CRDERED, ADJUDGED.AND DECREED, taat the Plaintifrg
Zdwarg Simong, 4delbert Simons, vharles Wightman, Zenry Gardner,
Jilliam vollett, cile Larson, 4ndrey Larson, Hiels Larson, August

. b4
and entitleg to the uge Oof all the Vaters of Thistle Lreek, ang
one fourth or all the Vaters or leer Creek and Roclk vreek, rop
Q@ deriod ofr five ieys, frop SiX o'clock A. 1, pp the 25th day
oT June, until six O'clock a3, I% on the 30th Gay of June, anj for
8 deriod op Tive leys, from siy O'clock g, e Of the 10ta day of
July, until six o0'clock 4. L. or the 15¢h day of July or each
and eVery yeer and in additionthereto, that the saiqg plaintiffs
and tie defencant James Pant, Indian, &re during g13 of the
remaining dortiopar each ang every Jegr, from the 1s5¢ d=2y of
-laren until the 15%h da;” op June, the are the own 'S of ang - 1
entitleq to ke use of weser Sufficient to‘irrigate‘flve acres
°f land, %o be texen from vhet 1s Xnown es the Typup ~ecley

distributed to nlaintifrs b defendants, Which, tozether with the
aste water of £8id Panawatsg Jditeh, will irricate Séven acres of
land; =ng in addition thereto, during the whole O0f each ang

BVery Jear, all op the wateprg flowing in the Stresn known =g
“enawats Slough, ang in Gardner'g Jdem, ang Wherever Said watersg

in Yanawats Zlough sng Gerdner'g Dam, torether 7ith water for five

£21d sevep acres, tp pe tal-en rom tha saiqd -anawats Ditch, are
less ip cuantity thap one halp oe the waters Of Thistle creek,

and one fourth or tie waters of Rock Creek ang Cleer Creek, thepn
:laintiffs are also entitleg to sueh fuantityaor vaterrrop saig
Creeks, gg will, tozether With sajq “enawats cloush ang Gardner
Dam, =ang weter Forp twelve acres, egmal One half of the vatsrs of
Said Thistle LUreek, ang One fourth Of the Taters of fock ureek and
Clear LUreek, ,

"And it ig here apg now CRD:RED, ADJUDrED AND DECREID
that t4e said‘defendants, and esch op them angqg theirp agents ang
Servants ang each opr tien be, end they ATe, and eaggp Of them ig
forever €njoineq from in any nenner interfering with or depriving
tite saig plainti?fs Or anr of tlien op the defeniant Jarles Pant,
(Indian) Of tihe use of any op the waters SO ad jud-eg to belong
te tzen,

"And it jg Turther ipn- “I0ID 4D -33233D that the
defendants.ililiam 4. ~ezly, Ivrun Seeley, <Osenh 7, Seeley,
Andrey ;atson, Lo I, ﬁetenson, “lartin ‘=Enry Reterson, Henry
dpencer, Se 7, Anderson, Zlias ?;rdner, Gundep Peterson, Je i,
Tidwell, Je fu. Tanner, -lannah ckitg, Joan Iauve, Jbseph, MNephni
Leni, Panawats, Terangup, ~orup, ~avitz, ang James Cnup, are tie
OWners of a=m entitled o the use O0f g1l or the waterg Of Thistle
Creek, vleer “I'eek, ang 2lock Cresy, 2op a8 pderiod of ten days,
from six O'clock 4. we Of the 15, doy or June until SiX o'clopeyk
4. I, on the 25ty day of June, gnq TOr shg Deriod of ten days
Trom eix O'elockr 4, M. on the S0t - oA June, untij SIx nta1se:
4. 1. on the 10tn day of July, n» 2 ana every J7€8r; and ip
additiopp theretn, Phal {he saig It nenes are, dur in: all the Trest
of each and every yeapr after th. 10597 tan of July, down to the lst
day of iarch of tae following yesr, ¢ & " “1ers of apg entitleq

"And it jg here ang noy CRYInnn AT =D o JECRIID
that the S814d plaingy s ang each or taen, ang the defeniant
Zant, Indian, apq their acents and servants, apg each or
them, is forever enjgined from in any manner interfering wvith or




face 4

Jenriving sald defen”ants or any¥ of them,
the weters so cdjudred and decreed to bel-ns ¢

Jated this 22th day of Sept. A. D. 1394.
E. U. Smith
Presiding Judge
Attest:
Geo. Tavercamp
Denuty uvlerk
First Judicial District Court.

~

o the use of any of
said Jefendents.

4., That the vredecessors in interest and in title of the

plaintiff corvcoration end of all of the stockholders thereof and

of this defendent were perties cderendant

action; and that the water rights which

to the above entitled

are nentioned and

described in said decree and which are adjudiceted therein to the

defendants therein include and embrace all of the woter rights

now contflled by the »laintiff cornoretion,

xzcept the right

to the use of about 3 ¢c. f. s. wnich is brought over into

Taictle ureek by the plaintiff from the Price River water-saed.

5. That the defencdant is and for several yeers last

past has been and at all times hereinaftzr mentioned he and his

predecessors in interest have been the owners and in the possession

of the following described tracts of land in Sanpete county,Utah:

The N 1/2 of the NE 1/4, the SW 1/4 of the NE 1/4,
the N 1/2 of the SE 1/4 and the NE 1/4 o7 the SW 1/4 of Zection

3, Township 12 South, Range 4 Zast, 3alt
360 acres, more or less;

Lake Ieridien, containing

Also the following described tracts sdjoining the same

in Utah county, Utah:

8.That the said lends are so situated with refercnce to

Thistle ureek thet it is not possible to
waters diverted therefrom; but taat pert
situated with respect tc .l-7r uvreex and

)

can be irrigated and &t <. .iics herein

been irrigeted with wetcrs i.v rled fronm
meens of such irrigetion seid 1.nds have
valuable crovs of grain, alfalfa, mezdow

wilich cannot be v»roduced thereon without

irrigate them with

of seid lsnds is so

Aock ureek that 2 same
mentioned the same has
the said strean:s, -nd by
been nade to »r~oinwce

hay and grsss ".7° Tage,

irrigetion.

7. Thet the cefendant is the owner and for cev ral
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rears last past 27s heen 2nd =2t a2ll times 1ereinafier mentioned

€

2e and nis predecescors in interest have bYeen e owners and in
the nossession of the followins described tracts of land in
Sannete county, Ttah:

ALl of the south h1elf of the south half of Section 5,
Township 12 South, Zsnge 4 Jast, calt LeXe lleridian, containing
160 acres; szubjoct %o rights of way for railroad, county rozd,
and state highway.

8. That said lands are so situated that they can be
irrigzeted with waters diverted from Thistle Creek as well es
Wwith the combined vweters of Thistle, Clear and Rock creeks; and
Qet et all times hereinafter mentioned they have been irrigated
with weters diverted from Thistle Greek; and that when irrigated
taey sroduce valuable crons of grein, alfalfa, meadow hay and
gress pasturage, which they will not oroduce without irrigzation,

g. fhatoghe lands irrigated in Secticn 3 abowe described
and in Utah county, about 85 acres are in cultivation =nd under
irrigetion from Clear Creek and Rock Creek, of which avoroximately
45 acres are meadow hay and grass pasturage and the rest in grain
and alfalfa; and that during each end everr vear since the year
1373 and before and dotmn tn the tire of the commencement of this
action defenianf end 1is onreifecessors in interest hove irrigated
the said lands witha waters hich taey heve diverted from Clear
vreekx and lock Creek; and that dufing tae trial of this =zctinn
the parties hereto in ovnen court mede and entered into the
foll-wing stipulation with resvect to the use of the waters of
Clear Creek and fociz uresk on the lands of vie defendsnt in
Section 3 ebove described =nd in Ttan county, Ttan, which

stipulation wes talken down 5 ae court reporter:

"Thet tie uce ... aters aove been and shall
cenitinuly to be s Tollo = oy AL e _ :

"In the zeas n, -n the majority of the e reg,
or the averz'e vear is .. ... - 1 until the water hes i:::cesed

until 1t is required tc ~: 1 - uns, tae use of the water il be
according to the owner or - - Jro2zrty as he wishes., Then e
vater hes fallen in guantit - U2 e »lace waere it is low en® =s
to be nut on turns, that t:e “adianola Irrization Compan:® s in

the past and will in the future distribute the water in * :ns,
That veries in the dry vears fronm Anril down to June 13+:. netimes
e¢ eerly as April 1lst end come times no turns are »ut cn 2t il .

‘ -~ tha

sune 1Zth or after. “hen the water has fzlien low en~i:



the irrisation commany has to put the waotsr in surns, 20 shares of
class B water a2s besn charsed aseinst thaabt <round or that nlace
that Justus Zeely is onerating.

"A&nd after June 1Sth 2ll the waters of Zock Ureck and
Ulezar Oreek are nermitted to comingle with the waters of ™iistle
Creelr and are then run to Indianola Valleyry and alloceated to the
stoskholders in turns according to their shares.fProm the neriod
of June 25 to June 30, inclusive, all of the waters to which
“ndianola Irrisation Comvany has rights, to-wit, 3/4tas of the
Tflow of Zock Creeck and Clear ureeX, will be used (by the defendant)
on said lands in Zection 3, Township 12 Zouth, Range 4 Zast,

-alt Laeke Ileridien, and his edjoining lands in Utah county; and
there has been charced against it (such use) in the past and there
will continue to be charged against such use 55 sheres of tie
vlass & rights of Justus C. Seely.

"During the neriod of 10 days from 6 a. m. June 30th
ustil 6 a., m. on the 10%th dey of July all of the waters of Clear
creex and Jock Creek ere nermitted to flow down the chsnnel and
cominzle with the waters of Thistle Creek to be distributed to the
users of water as allocated to them to their shares in the Indianola
Irrization Compeny.

"Juring the, veriod abowe stated tihe same situation will
orevail as from June Sth to June 25th, to-wit, all mf the water m® th
irrization company hes a rizht to distribute on Zock Creek and
vleer Creek, to-wiy, 3/4ths of taeir flow, will be used by the
owner, Justus 0. Seely, of that property, and will be charged to
or against 55 shares of Class A right.

m"he Indianola Irrigcation Company and the water masters
in the years past have vermitted the waters of Clear Creek and
Rock Creek to flow over a meadow (on said lands) containing between
5 and 12 acres, which meadow is adjacent to Thistle Vreek, =znd
will continue to permit the same to flow, excent that in very
drv years vhen they hzve required such waters to flow down the
channels into Thistle Creek without runaing over said nmeadow.”

10. That exzet as stated in tlie stinulation a’ove

no right to the use

6]

set forth, the Jefendant Justus C. Zeely 212
of the watsrs of Jlear Jree¥% and “ock Cresk on ais zaid lands in
cection 3 or ais adjacent lands in Ttah county.

11, That %tie la2nds in ZJection 5 above described ecre all
irrizeted with waters diverted from Taistle Sreek and are so
situsted with relation to Panavats Zlough and “anawats Jitch that
the return flow Trom tie waters znolied to said lands contributes
to the weters thereof ani tecone a nart of the waters Jecresd %o

Fo

ne plaintiffs in xk=® 170+ n the ection above mentioned; e

ct

pr]

rneadows of tihe dsfendent o <n cnd of other parties, Tao zre not

s
'

~ = lends tc taie sowth and wect of

(]

rarties to tils action,
t.is cefendant's meadows Tfor:in. a resorvoir wiich tends &9 zugment
and esqualize the flow and zunsly of water in the Panawats .lough

end Penawets Ditch.

12, — . .
* -hat ever since the yeer 1272, 28d4d hHefo

H

- :
2, e
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ant,

f.a

Sde n.sde:escors in intirest of this defendant, and this Jefend

3 Yal

pave irri-zted szid lands of this defend nt durine

ot

t1e irrigsetion
ceeson nf eaqh anl sverr vear with vatsrs whilch have been “iverted
b7 them and aim from Thistle Jreek, and b¥ means of such irriz=ation
1ave nroduced therecn veluable erons of grain, alfalfa, meadow hay
and ztrass pasturace, wialch cannot be oHroduced thercon without
irrication; thzt about 120 acres of the iefendant's said lands are

and Juring ell of said time have been in mesdow and _rass pasture,

Ld e

A

wilch crons reguire the anplication of weter at more Tze eguent
intervals than do crain end =1falfa, and tazt by means of such
diversion and use the »redecessors in inierest of t.ois Zefen cant,
ecquired and tiis defendesnt is now thae owner, as against any
adverse claims thereto of the »Hlaintiff Indianola Irrigation
Company, except tae right of said corvoration to distribute tae
seme tarough ditches neretofore usel taerefor, of the waters harein-
after fescribed, wiich use is in adéition to the rizht of 3ae
deféndant to the use of the vwaters of of the Tndianole Irri~ation
Cpmpany by virtue of 1is owmership of seid shares of stoclk in the
said cor»oration.

1Z. That <he flow of Tistle Cresk and its tributaties

tc menth
nd “ron “ontn/tnrOJonut the irri-~ation

80}

varigs fionm ser to eer

n

eason; that the irri lsution scason, or the weriod waen the water

cf said streer. sre uced Tor irrication jurnoses, cowl.znces about

n
R

sarch firs? end ends about .'ovexber first; that there ere whzt are
called high water seasons end low water seasons unon szid sireaus,
vl1e 2aigh water sesson beins thie period ifvom I'arch lst to Tune 13th,

end oF t.le

ot
<t
O
[
(0]

end thae low weter sesson L.:in - o June 13
irrization seesson; tuet Jurin  Lhe 1igh water season e 2onhined
flow of said streams is =. + . ina excess of =ie anount res  red

te 1lrricate all the lands .. - ri-ation therefrom in i-:le

Valley =znd in the vsnyon i .12 .i.:2l v below thst valley, ~i:. =re
the lands irrigated by the wetzr rights decreed to tihe "z . i7fs
in tie action in which the decree was rendered in 1894 = ~ - is
set Torth in rararranh 3 of these findings, such rights heln?
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dereinafter “eferred top %8 the vanron lights,

14, et eop the irri~atiop °T 11s lends ip “ectiong
54 and 35, Jemsikin 11 -Jouth, ance 4 Zast, a1t Lake :bridian,
adjacent io 2is saig lands in cection = above described, tae
iefendant and :zig dredecessorg in interest 15Ve at all times zbove
“€ntioned useq tae waters & Clear Creci ang s.ock Creek, there
being'no Otler s urce of Su»nply or ater for seig lands, ang
17Ve useq all o7 the flow of saigd Streams during the low water
S¢eson, ang beinz Chargeable tierefor in recent Jears sceinst
defendantrs Sleres of stock in the Indianolg Irrization Company,
88 acretofore set forth in the stipulation abovse sr; out in tihese g
findings; enc tiat €xcent as ip tiese findings set forth e
defendant Justus ¢, Seely nsg 10 right to the use of the waters
of Cleepr Creek or Zock Creek,

15, et or the irrigation of his saig lands in ~ection

O, being the NENEE the ST.N2E, njoms thereof, all ip

Jovnship 12 <outh, Tange ¢ Zast, Zalt Leke ‘eridlen, ang in addition
—_—

to his rights wiich are renre:enteq by his shares of stock in the

Indianola Irrication Company, the defendant and 2isg Prefeceszors

in interest iave, during all Of the times 2erein "entioned, ang

during the pefiods rom June 25tp at 6 a. m., to June Zota at g a.7.,

and from July 10th at g 8. me to July 15th at 6 a. n,, when tihe

combined 1oy of Panawatg Slough ang the G:rdner Dzm end the 7 acres

in tae Panawats Ditch and the S acres in the Hyrum ~eely ditch

ecualled or €xceeded 1/2 i Tlow of Thistle Creek plus 1/4 the

flow of Zleer CreeX and roci: Sreelr, uc-g the weters o fictle

Creek whnich ére allocated to the Canyon Jsers in the decree of

1894, in the following manner: e Ccnon waters have been

dizertegd froijhfﬁtlﬁ,Jiéah_Lu::J . .I'2e certain diteches, known

~respectively as the Xeeting Houce siten, $ae liddle diteh, eng tie

South ditch, -hich ditches are alco uceg D7 the stocitholders o- T.e
nlaintirs eorroration, aboyt 1/3 o7 1/2 of Thistle Creek ang tie

sane Dronortion of 1/4 or fock ang ‘reek and Clear Creek being
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carri=d in eaca ditch; %12t the watsrs cerried taroush the Iseting
Zouze ditenh and the 1idcdle diteh have been usaed uson the said lands
of tuls defendznt, t.uonce in the Zouth ditech on tae lands of other
sersons not narties to tais ection; taat until tine flow of said
streams esach rYesr nas receded to a point where the waters thereof
end of the Panavats Ilough, measured at tie lower end of the slough
tarcugh a weir, are insufficient to sunply tae righats of the lznrvon
users set out in the cecree of 18%4, above set forth, it hes been
tie custom =2nc sr:ictice of the Indiaiolae Irrigstion Company since
its incorporation in 1818, and it was the custorn and »ractice o
its pnredecessors in interest, to camse the waters of the Csnyon
users to Tlow through the said ditches, over tie meadows and
pastures of this defendant and or tie other persdns not varties

to this action, and *hence into the Panawats Slough and dow$7the
vznyon users; and thazt as the waters hzve receded, so that it has

1

become necescary vhat the water »e turned dowm the mein channel

of Thistle Creek to suvnly the richts of the Canyvon users, the

canyon weters acve first been turned out of the South diteh, nsxt
out of the Kiddle ditech and lastly out of the lleeting House ditch;
that tie defendant and his r cdecessors in interest have at a2ll
tirnles herein mentioned so used the waters of Thistle Creelr unon his
said me:zdow and nasture lands in Section 5, in addition to the
wvavers thereof to the use of which he is entitled by reason of

his ownersaip of shares of stock in the Indianola Irricaticn
Company; taet tne use therecf is necessaryv fer the production of
wild hay and sross on said lands and is a beneficial use; ©:2t

without the use of such e2.iiti-nel waters on szid lands ¢z cndant's

T cTeT=-Y g Treytr e SN e e - D% PRl L .9 0
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to produce neadow hay end - e:: ~:zturage on said lends; =" that
for the uce of the Cenycn wzicrs 22 herein set forth the "o '~ndant
has not been cherred and is not chargzeable as against hic L -:ts

waich are represented by his csheres of stock in the Indi~n 'n

Irri-ation Jomneanw,



138. Thet *the Jefendznt sc azinst any adverse clains

now nece br the »laintiff thereto, sexcent its richt te distribute

1

12 serie as 1t has d-ne heretofore, is entitled to the rizht to

v

te use of such additionsal waters as set Torth in »zracranh 15

o

his richt to the use thereof in

of these findin s; and taat if

h)

v

e maaner aforeszid sho:ld be interferred with or denied to hin,

a

ailz neadows and pastures —ill dry up and his wild hay and srass
croving thereon will die and the lands will becone comparatively
worthless, and the defendeant will have no plain, s»peedy or adequate

A

renedy at law for tie injuries which he will thereby susteine.

)

17. Thet the »nleintiff cleims the rizht to allocate
comie 0f tlle Canyon waters to tiae defencant & ainst his shzres of
stock in the plaintiff corporation and threatens to do so and
unless restrained by the decree of this cowrt will do so; that
sucih claim of the plaintiff is without right; thet the plaintiff
Indianola Irrication Ccmpany hes no right t the use of tae Cenyon
waters, nor does it heve tne right to charce the use thereof
against the defendant's stock; but the »laintiff is in duty bound,
nnder the decree of 1894, to see to it that “he Canvon water is
celivered to the weir as in seid Zecrce nrovided, and hss the
richt to shut off the waters from the ditches vhenever i+ shall
becorie necessary to do so in order to make up the Canyon richts at
tie weir in Panewats Ilough.

g

18, The zourt furtier inds thet it is not Srue thos

vne defendant hes at any time wroagfully, wilfully or unl-wfully

2nd in violation of the richts of t-e »leintiff teken or used

1

an” of the waters of said crocts or of any of them then thc care
aave not been allocated to i .=t it is not true tist 1tz s
threatened and that if he ic -1 :i-ined by the decree o7 . i:
court theat nhe will talte or in“:r’ere with any of tie waters -~
vae said streass in violetion of enr of the rights of this

pleintiff; and it is not true thet iie nlainvif? aas been I--- 4

by any act of the cdefendeit, as allered in its complaint,




Pece 11

sum of .’5000,00, or in =nr sum wvhatevsr, or 2t all,

12. The court further finds that it is true that on
the Sth day of Ilay, 1920, in an action pendines in this court,being
case Ne. 1406, in which Indianola Irrization Compneany, and others,

i) T

vere nleintiffs, end R, .

[¢2]

pencer, and otiers, were defendeants,
and in which the predecessor in interest of tais defencant was a
varty, a decree was mcde and entered affecting the water rizhts
of the paruies thereto in and to Thisztle Ureek, Clear Ureek and
Roclt Creelr, which were Jecreced to the defencdants in the case No.
3217, Civil, in TUtah uounty, Territory of Utah, in which the
decree of 1894 was entered; thet a copr of said decree in case
No. 1406 is set forth in paragraph 3 of the pleintiff's reply in
this action; but that the said decree by its own terms relates
only to the water rights which were decreed to the defendants in
case No. 3217, in which the decree of 1894 was entered, and does
not relzte to the rights now cleaimed by the defendant in this
action to the use of the Canyon waters as herein above cet forth;
and that the rights now claimed by the defendant in tais aetion
tc the use of the Canyon waters have not been adjudicated in said

cese No., 1406,

CCONCILUSICNS C7 LAY

As conclusions of ow from tine foregoing facts
tiie court finds:
l. That the rlaii::2f is entitled to no Judsment or

-

decree acsinst the defendont ~“~r the matters and thinss ~71:> 2ad

in its compleint; and %thet . .c . endant is enti-led to a
Judcment agzinst the vwlainti~r on tae complaint of no cni. 2
action.

2. Thet the defendent is entitled to a judement - inst

Qs -2

the plaintiff on his counterclaim ceclaring that, so fer



B e

2leingiff is ceoncerned, the felendant-is eatitled and has tiae right

©0 1&ve tie waters of taie Laayon users, veins The sucecessors in
interest of tae 2leintiffs in czze No. 5217, in JUtah county, Utah,
entitled Zdwerd cirmmons, and others, plaintifis, areinst Jilliam
7. Zeeley, and otiers, defendants, in which a decree was entered
on sentember 28, 1894, a cony of which is =zet out in the Tindinzs

Fal

(oW

facts herein, flow over his lands described as the soutia half
of the scuth half of Section 5, Townsaip 12 Zouth, Range 4 East,
Salt Leke lleridian, for the irrisetion of the meadows and pastures
thereon, at tie same tines and in the seme menner as such waters
nsve been used thereon ever since the yeer 1878, without charcge
tnerefor as agzinst the rights which defendant has to the waters
of Thistle Creek, Clear urecl: and Rock ureek which aere repnresented
by his shargs of stock in the Indisnola Irrication Company, a
corporation, as follows:

From the beginnin~ of the irriration season in each
vear, which usually bezins about the first dzy of illerch, and
during the »eriods from June 25th at 6 a. m. to June 30th =t
6 a. m., and rom July 10th at 6 a. m. to July 15th at & a. m.,
when the combined flow of the waters of Fanawats slough and
at Tardner's dam.and the 7 acres in the FPanawats dirch and tae
5 ecres in the “yrum cecly diteh equzl or 2mcesd 1/2 of tae
1oy of Thistle ureek plus 1/4 of the flow of yleer Creelr 2nd
Rock ureek, the vaayon watsrs ere to be Jiverted from Thistle
Ureeir tarouzn taree cartzin ditches, xnown respectively as
the lleeting mouse <isch, the ..iddle ditch and the South ditvcn,
vaich ditches ere also u:zed brr lie stockiiolders of Tihae ploinillf
corneratiecn, ebout 1/3 of 1/2 -f Thistle Creek and the sanc:

sronort ion of 1/4th of Te:zl: . - and (lear Creek being z2srii-

in each diteh; thet the 7o rs - “he Ileeting -ouse Diftch =nd

of the ividdle Ditch =zre %~ = riivsted to flow over seaid
lznds of this defendant esc: 271 until the flow of said -~ -.1s

rzcedes to & »oint where Uie combined flow of said strec -

end of enawets .lough, necsured at the lower enc af



tirouzih a weir,are insufficient to sunply the rights of the
vainyon users as set rorth in the decree of 1894, above mentioned;
end thet as the waters recede so that i% becomes necessarv to
turn the waters of Thistle Creek down the main channel to sunoly
the Canyon rights tae s2id weters shall first be saut off from the
south DJitch, next out of tie iddle vitch, and lestly out of the
-eeting —ouse Diten.

3. Taet the defendant is entitled to a decree of this
court enjoining the »laintiff, its servants, agents, officers and
eunloyees from denying to the defendant the right to the use of the
venyon waters in the manner above set forth, end from charzing the
use thereof by the Jefendsnt agzinst the rights which he has to
the uce of the waters of Thistle ureek, Clesr Creek =nd Zock
ureek whieh rirshts are ~enresented by his shzres of stock in the
nlaintiff corporation.

4, That neither naety vo tais action is entiiled to
any judgment Tor its costs nerein sgainst the otaer.

Let jud:ment be entered accordingly.

Jone at lanti Jity, Sanpete County, Itete of Jtah,

t1is §th day of Tebruery, 4. D. 1951,




