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IN TIIE DISTBICT COIIRT OF STATE OF I.]T.AII.

II\TDIANoLA IRRIGATIoN OoI,PA}try, \ I/ . .

I-a corporation, .. I ,'-)'-''
-IPlaintff f', I Civil lio. 4023

I --\,
VSO JUDGI{ENT

l-\
JIISTUS 0. Sn;T.Y, t-- I '

without a jury, on June 6, 7 antl I, 1950, upon the complalnt

of the plaintiff , the amend.eal answer and counterclaim of the

d,efend.ant, and the reply of the plaintif f , and on said. last
mentioned, d.ate having been submitted to the court for its
decision upon the neritsl and. the court being fully advisecl in
the premlses, and having mad.e in writing and filed herein lts
decislon and findlngs of fact ancl conclusloas of law, it is now,

on motlon of ullworth lToolley, attorney for the d.efendant, by

tbe court

ORDIAED, -ADJiJDGED a'irJ DECREED:

l. That the plalntiff has no cause of action

against the clefend.ant.

2. ?hat with respect to the d.istrlbution and. u,se by

the d.efend.ant of the waters of Rock Creek anil C1ear ureek upon

the land.s of the defend.ant situatecl ln Janpete and Utah countles,

d.escribed. as The rrr t/z of the ,rE L/4, the E w L/+ of the ,., E !/4,
tt.e ,, L/2 of the sE I/4 and the ri E 1/4 of the s it[ L/+ ot;ection
3, :-ownship 12 South, ^:.gnge 4 :astr Salt Lake ir,ierldian, eontaining

360 t1ej.'\rs, urui€ ol iess; a-rr.i l-and.s all.jcin:-15 tl:e saro in:--ts-b

county, the parties to :.:s a:t"icn shall be governed. heresfter by

the terns of the followi.::6 s?l:ulatlon which was made by the

parties ln open court and ta.l<en d.own by the court reporter:
n That the use of the waters have been and s.:ell-

continue to be as follows in that area.
I'In the season, which in the majority cf the I'e"is,

or the average year is from l-arch I until the water has

l
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Def endant. i ./ ;.
.k,l-%:
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d.ecreased. until 1t is required to go on turns, the use of the
water will be aceord.ing to the owner of the property as he wishes,
i;Then the water has fallen 1n quantity to a place where it is 1ow
and has to be put on turns, that the Ind.ianola Irrigation Cpmpany
has in the past and w1l-l- in the future distribute the water in
turns. That va.ries in the dry years from April d.owa to June Isth.
sometimes as early as april lst and sone tines no turns are put
on until Jtrne i 15th or after. /i-hen the water has fallen low
enougir so that the irrigation company has to put the water inturns, 8O shares of class B water has been charged agalnst that
ground or that place that Justus Deely is operating.

"3nd. after .J-une 15th all the waters of llock ureek and.
vlear vreek are perroitted to corulngle with the waters of ?histle
ureek and are then run tc Ind.lanola valley and. allocatecl to the
stockhold.ers ln turns according to thelr shares from the perloil
of June 25 to June 30, lnclusive, aII of the waters to which
Ind.ianola frrigation Company has rights, to-wit, 3/+tns of the
flow of B.ock wroek and. 'lear ureek, -w1li be useil (by the defendant)
on said lanils in Section 5, Township 12 South, Range 4 East,
>alt Lake jierid.ian, and. his ad.joinlng land.s in Utah county; and
there has been ehargect agalnst it (such use) ln the past ancl there
wiII contlnue to be charged. against such use 55 shares of the
t,lags tt' rights of Justus 0. Seely.uBuring the period, of l0 days from 6 Bo rirr Ju:re 50th
untll 6 B. ^rrre on the lOth day of JuIy all of the waters of ,Iea.r
ureek and Bock vreek are permltted. to flow clown the channel ancl
comingle with th6 waters of Thlstle vre€k to be d.istributed. to the
users of water as allocatecl to them tc thelr shares in the Ind.lanolt
Irrigation Corapany.

'rDuring the perloci above statecl the seme situation will
prevail as..fron Jrr,ne 5th to June 25th, to-wit, all the waterthe
irri.gation comany has a right to distribute on F.ock vreek and
ulear l,r€€k, to-wlt , 3/4tb,s of thelr flow, will be usecl by the
owner, Justus 0. See1y, of thatproperty, and wiII be chargeil to
or against 55 shares of Class -.r. Tig!,t.

"The Indianola Inigation Company and the water masters
i4 the years past have permitted the waters of Olear Creek and
Ilock i,reek to flow over a mead.ow (on sald lands) contEining
between 5 and 12 acres, which meaclow is adjacent to lhistle vTe€k,
and wiII continue to permit the same to flow, except that in very
d.ry yeers whea they nave required. sucb waters to flow d.own the
channels into fhistle vreek vrlthout running over the meadow. r

That except as stated. in the stipulation above set

forth, the defend.ant urustus 0. Seely has no rigbt to use the

waters of uleqr Creek or Rock Creek on his saicl lands in pection

5 and his ail jacent lanils 1n Uta-h c ounty.

3.That so f ar es the plaintifT is concerned., the

def enCant i s the owner of the right to the

TLis'i,ie Cleek, ulear uruek e:id locit vre€K,

whlch are award.ed to t:-e ;ielniiff s in Case

use of the vaters of

roI' rrrLgetion purposes,

No.32L7, entrtlecl

Edward Slmmons, and others, pI aintiffs, against rriilllan ::. See1ey,

and. others, d.efend.ents, itr the.r'irst Judiclal District 0:urt of

Utah Temitory sitting in and. for Utah r]ounty, in whic:l a lecree

adjucl.lcating the vraters of said streams wes mad.e end en'",,rcd. on
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September 28, A. D. 1894, which rlghts are herelntfter referred. to
as rianyon rights or canyon waters; sa1d. canyon waters to be

permitted. to flow over the d.efendantf s land.s d.escribecl as the
south half of the south half of section b, Townshlp rp south,
Range 4 Eastr Salt Lake lvieridlian, for the irrigation of the

meailows and pastures thereof, as they have been pernitted to flor
each year since the year I8ZB, as follows:

During the lrrigation season of each year, which begins

about the flrst day of riarcb,, ancl d,rrring the perj.od.s from Jr:ne

25th at 6 8,o Err to June 30th at 6 8o ur. r ancl ftom Jury lOth at
6 8r IIlo tO JUly 15th at 6 €ro rrr.r when the comblned. flow of the

waters of Panawats slough aad Gardnerts dam and 7 acres in the

Fanawats d.ltch anit 5 acres ln the .d.lrrum seely d.1tch equals or
exceed.s t/e tne flow of Thlstle wTeek plus t/+ tne flow of Clear
creek and Rock creek, the caayon waters are to be d.iverted. from

Thlstle ilreek through three certaln dltches, krown as the

tr'ieetlng House d1tch, the Mlddle dltch and. the south ditch, about

one-thlrd of the canyon waters belng permltted. to flow through
each of salcl clitches; the Oanyon waters of the i.eeiing rlous€

ditch and the r'*iddle dltch are to be permltted to flow o\rer the

d.efend.antf s said. Iands; when the flow of sald st3snms reced.es to
a polnt whee the waters thereof and. of Panawats strough, measured

at the lower end of said slough through a welr, are lnsufficient
to suppry the rights of the uanyon usersr ES set forth in ihe

clecree of 1894, above mentioned., so that it becomes necessery to

turn the vanyon waters of -histle r.;reek iiown the main channel to
s..ipi;i5' saici rlgb.'Ls, iiie sai d -any-oa Ec-r';crG sha-tI f :.r,;i be turneC.

out of the south ditch, '-:-... out of the Mld.&Le itltch, ano. rastly

out of the Lleetlng douse Cltch.

That the use by the c_efend.a:rt of the Canyon wat.rs
at the times and in the manner above set forth shalr not be

charged by the plaintiff agalnst the rlghts vrhich the d,',-f':::'ent
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has to the use of the waters of Thistle vr€ek, r,lear Creek and.

Rock vreek which are represented. by shares of stock ln the

plaintl ff corporation.

That the plaintlff Indianola Inlgatlon Comparqr, a

corporation, is, and 1ts servants, agents, officeri and employees

a.re, enJoined from denying to the d.efendant the rlght to the use

of the Uanyon liaters of Thistle Creek, ulear Creek and, Rock Creek

at the tlmes anil 1n the u,anner aforesaid., and, frou, charging the

use theneof by thls clefendant against the rights whlch he has

to the use of the waters of the saiil streams which are representecl

by h1s shares of stock 1n the plalntiff corporation.

4. lio costs are allowecl to elther party.

.Done at i,Iantl City, Sanpete r,ounty, State of Utah,
-*

thrc/U' '" ilay of February, a. D. 1951.

tsY TIIE COI]RI:


