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scqulred a water right by the taking of water in excess of the decreed

(=¥

rights, so secretly and occasionslly diverted from the Little Bear River,

for the irrigation of lands, after July First of each yesar.

Y

. a

The defendent, Bar B Compeny and its predecessors in interest

L
have, since the entry of the decree herein on Februsry 21, 1922, maintained
& ditch referred to as ditch Ho. 1 or upper ditch, the carrying capacity
of which is not disclosed by the evidence, and has mainteined a lower or
No. 2 ditch, the capacity of which 1s not disclosed by the evidence. The
sald ditches, over long periods of time, have been tramped in by livestock
pasturing in fields through Whiéh the ditches run, and at times the said

3

1itche

5 have been very greaily reduced in carrying capaclty. The said

"

o
4

ditches have been used for the diversion of weter from Davenport Creek.

The term "high weter perioed", as used in the findings of fact, conclusions
of law and decree means up to July First of eech year. By use of ssid
ditches, the said wster has been conveyed by the said defendent, from year
to year, to and upon meadow lands now owned by it and as egeinst the plain-
tiff's the saild defendant has scquired the right to divert from Davenport
Creek one 2d foot of weter for thirty hours esch 14 days oprior to July
First of each yeer and alsc superior sdverse rights ss to any rights to

the summer waters derived by pleintififs by reesson of filings 10528 and

10529 in the Stete Engineerts Office.

Vi
The court finds that the defendent, Bar B. Company, made

epplication No. 12986 to the State Engineer of the State of Utah to approp-
riate two sgecond feet of wabter from Dsvenport Creek, a tributery of Little
Bear River, for irrigation of lands in Section 26, Township 9 HNorth, Range
1 Hast, Salt Leke Meridian, and seid application wag spproved upon con-
dition however, thal the said applicetion and all rights scquired there-~
under should be subordinate to the rights of the plaintiffs to divert and
beneficially use the water of Little Besr River and psrticularly Davenport

Creek under their decreed rights.




Vil
The predecessors in interest of the defendants, srthur Summers,
Wiitlien LUlblier, Jr., and Leslie C. buhn were parties defendant in said
case of Utah Power & Light Compeny ageinst the Richmond Irrigation Compeny
and were likewise stockholders in the pleintiflf, Hyrum Irrigation Company,
that since tn& entry .of the said decree , the seld defendants have diverted
and used weter from the Hyrum Irrigation Compeny's cansl as stockholders
thereof, being recognized as such by pleintiffs, and on numerous occassions
the seid defendants have wrongfully and surreptitiously and in violation
of the rules and regulations of the seid corpération, drawn water from the

d plaintiff's cansl in excess of their right as stockholders and on

L..-.

o
numerous occasions the defendant, irthur Summers hes caused the diversion
dam of the eaid Hyrum Irrigstion Compsny to be opened permitting water to
flow pest the said dam and into a diversion ditch msinteined by the said
defencents. The Hyrum Irrigation Company has a2t all times and as often as
it learned the said diversion dams were opened, csused the same to be

sed and ‘the water from the channel of the Little Bear River to be diverted
into ite cenal system; that the diversion of the said waterin excess of
their equivelent stockholders' rights by the seid defendants has not been
continuous end uninterrupted, adverse, or pesceable, for the statutory
period, but on the contrary, such excess diversions have been interrupted
and clandestine and heve not been under cleim of right made known to the

~

sald plaintiifs or at all. That seid defendents sre entitled to their

espective share of sald waters as stockholders only, excepting that Arthur
Summers William Pulsifer Jr and Leslie C. Nuhn are entitled to continue using
such seepsage and drainage waters &g may be in the natural channel below the
point of diversion of the Hyrum Irrigetion Compeny's canal after July First
of each yesr and to superior rights es to filings 10528 and 10529 zs to

v

waters in excess of the decreed rights of

plaintiffs to the summer waters.

VIII

From year to year, since the entry of the szid decree on

February 21, 1922, sald defendants, Arthur Summers, Williem Pulsifer, Jr.,

znd Leslie Nuhn have diverted water from the L

ditch located below the diversion dem of the Hyrum Irrigation Company for
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the irrigation of lands aggregeting spproximetely 40 scres, of which 4
acres are owned by the defendant, Leslie Nuhn, 6 acres are owned by

] .

iilliam Pulsifer, Jr., and 31.66 acres are owned by defendant Arthur
Sumaers. That sald water has been diverted during the high water season
and prior to July First and after said date only at such times as the
pleintiff's! watermester has seen fit to turn them water, except as to

the seepage and drainage walters referred to in the preceding paragraph.

IX
the defendant, James Knowels is the successor in interest of
Laward Knowels, deceased; the sald Ldwerd Knowels was a party defendant
in the case of Uteh Power & Light Compsny v. the Richmond Irrigstion Com-
peny and was decreed the right to use water from the Little Bear River
the sald hdward Knowels was likewlse a stockholder of the Hyrum Irrigation
Company owning in his own right fifteen shares of the capital stock of
sald corporation; the sald Edwerd Xnowels caused three and a half shares
of the said capitel stock to be traansferred to another water user and re-
tained eleven and one-half shares of the sald stock. Since the entry of
the said decree, the ssid James Knowels and his predecessor in interest,
from time to time, took from the Hyrum Canal, water in excess of that
represented by the shares of stock now owned and on numerocus occasions
took water in vielation of the rules and regulstions of the scid corpo-
ration. The taking of the saild weter in excess of his stockholders!
rights was wrongful, wes not continuous, but was interrupted whenever the
wrongful taking was discovered, was not peaceable and was not under claim
of right.
The del'endant, Ule Olsen, was a party to the said suilt of Utah

Power & Light Company v. Richmond Irrigation Company end was decreed the
right to divert water from the Little Bear River, From time to time,

ter has been conveyed through a loop ditch from the Hyrum Irrigation

Cenal and across the canal Lo and upon small aress of land owned by the

defendants Jesse Cocke and Ule Olsen. The use of said water st times
has been permitted by the Hyrum Irrigstion Company during the high water
season and prior to July First of each year and, at such other times, when

the water wes not reculred to meelt the needs of the stockholders of the
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sald corporedtion. The use of the said water has not been continuous and

has been interrupted from year to yesr; it has not been adverse to the

m

aid Hyrum [rrigation Company, but has been permissive end the taking of
the said water has been directly from the seid Hyrun Irrigation Company's
canal and only indirectly from the Little Bear River, and hes continued
from year to year, only as the officers and agents of the said corporstion
permitted. The use of said water has been without claim of right made

known to the Hyruan Irrigetion Company or at all.

X
The defendant, Samuel Bankhesd, was employed by the Hyrum Irri-
gation Compeny to assist in the operction of its canal system and st times
rented the right to divert water Irom the Hyrum Irrigation Canal for the

o

irrigation of his land and at times the sald Hyruas Irrigotion Company per—

mitted him to draw water from its canal in excess of water so rented. The
withdrawel and use of water has, &b &ll times, been as a lessee or as a
permitiee and the use of water by him has not been adverse or uninter—
rupted, but has been permissive and interrupted. %The officers of the said

Hyrum Irrigotion Company stopped the sald vermissive use of weter whenever

the water was needed by 1ts stockholders.

LT

The predecessor in interest of the defendant, William Richmond,
permitted by the Hyrwa Irrigation Company to discherge weter f{rom the
Parsdise Canal into the Hyrum Irrigstion Compeany's canal and at a lower
point to divert the sald weter from the Hyrum Irrigstion Company's canal
for the irrigation of one and one-half acres of land and at times unknown
to the officers end agents of the Hyrum Irrigstion Company, the said
William Richmond diverted water from the Hyrum Irrigation Company's
cenal without having caused wuater to be discharged into the canal in
egual or in any amount; thet the diversions of water from the sald canal
by the sald Williem Richmond was not open, notorious, or uninterrupted,
and wag not under claim of right, but was suwreptitious end wrongful end

as and when discovered by the officers of the said Hyrum Irrigation Com-

peny the diversion of saild water wes stopped. The said defendant hes the
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right to continue discharging water from the Parsdise Canul into the Hyrum

Irrigating ditch and drewing the same thereflrom under plaintiffs! water-

master.

XI1T
AlL claimants of rights to divert and beneficially use water

from the Little Bear River were not wede parties in the case of Utsh Power
and Light Company v. Richmond Irrigation Company, et al., and that there
are now persons and corporations asserting and claiming rights in and to

waters of Little Bear River and as to them, the sald suit was not a gen-—
eral adjudication of the waters of the said stresm system, and said pro-
ceeding was not a general adjudication ass to all parties in interest in

the subject metter thereof.

XIIT

On the 20th day of Hovember 1939 the United Steates of America,
Bureau of Reclamation, made application to the State Engineer of the Stete
of Ubeh, No. 10528 for & permit to divert end store weter not exceeding
fifteen thousand five hundred scre feet and not exceeding ninety five
second feet from Little Beer River to be used for irrigstion of lands
subject to irrigastion from ssid stresm; that sald spplication was duly
approved and recorded in Book 1-31 of Applications to Appropriate Water,
vages 430 to 432 of the records of the Stete Engineer of the Stete of
Uteh and said application has at all fines been snd now is in good stand—

o

ing as an apvroved application to appropriste sald water, and on the 20th
day of November, 1928, the United Stetes of America Bureau of Reclamation
made application to the State Bnginser o. 10529 to appropriste for bene-

ficlal use, twenty thousand acre feet of water to be stored in the Hyrum
Reservolr and one hundred eighty five second feet of direct flow of the
Little Bear diver, Blacksmith Fork River and Logan Rivers; thet said

wlication was duly approved, {iled and recorded in the office of the

qm

\

tete Engineer in Book 1-31 of Applications to Appropriate Water, pages
434 to 436 and said application is now in good standing as an approved
application; thaet for a valuable considerstion saild applications Ho. 10528
and 10529 were duly assigned and transferred to the South Cache Water

Users Associsbtion and by said applications and assignments seid South
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Cache Weter Users Association became the owner of the right to divert
enc use the waters therein specified for irrigetion purposes with prior-

ties as of November 20, 1928, but subject to delendants! claims. That

bds

thereafter the United Ststes constructed a reservoir on the said Little
Bear Hiver commonly known as the Hyrum heservoir, and that ever since

the construction of the said reservoir, to-wit on or about the year 1936,
this pleintiff has placed certain of the weters allotted to it by said

appropristions to beneficial use and has continuously used the sanme,

U

beneficially, upon the lends owned by its stockholders. Thet said

rights sre subordinate to those claimed by defendants so fer as the spring
and summer waters are concerned.

from the foregoing Findings of Fact, the court draws the follow-

ing

Thet the decree of this court, in the czse of Utah Power &
Light Compeny v. Richmond Irrigution Compsny, dated and filed herein on

the Zlst day of Februsry, 1922, as to all of the parties to this proceed-

o

ing, is a valid, continuing and enforceable decree and the rights to the

use of the water of Little Bear River and its tributaries as therein decreed
to the plaintiffs herein, are unimpsired by the acts of the defendants
herein as alleged or otherwise, and plaintiifs are entitled to have dis—
tributed to them the waters therein decreed, strictly in accordance with

the said decree, except as to the high water claims of the defendants

orior to July first of each yeer,

IT

Thet the defendunt, Ber B Company, its officers, servants, and

agents gn“ its successors in interest, should, by the decree of this court,
be forever enjoined and restrained from diverting or using any of the
waters of Little Bear River in excess of the waters decreed to it, except-
ing, however, saild corporation may divert one second foor of water for

thirty hours each fourteen days prior to July First of each year.




That the defendants, Arthur Summers, William Pulsifer, Jr.,
and Leslie C. Huhn and their successors in interest and sgents end servants,
should be enjoined and restrained by a decree of this court from directly
diverting or using from the Little Bear River znd its tributaries any of
the waters thereof for any opurpose whatsoever, except, prior to July
First, provided, that excepted as stated sbove, the said water should
never be withdrawn from the said Little Bear River by the said defendants,
excepting further, thet this conclusion sghould not bar said defendants

from diverting any summer waste and seepage woters from the main channel

below the Hyrum Irrigation Co. dam.

v
The plaintiffs are entitled to a decree of this court enjoin-
ing &and restraining the defendants and each of them from taking waters

J

from the cansl system of either of the plaintiffs at any time or for the
irrigation of any land whatsoever, except by virtue of stock in the said
plaintiff corporations owned by the defendent and evidenced by certificates
of stock of said corporstions, whether now in existence of not, and at

all times subject to the reasonable rules and regulations of the said
corporations as fixed and established by their boards of directors.
Defendants and each of them should be enjoined and restrained from assert-
ing or claiming any rights whatscever in the said canals or the cansl
systems of the plaintiffs or either of them adversely to the szid corpo-

rations or either of them.

v
That the court should meke and enter an order herein making

the State of Utah a perty to this proceeding and should meke this pro-

ceeding a general determination of the rights of all of the users of Y

water from the said Little Bear River system, pursuant to Title 100 of

Revised Statutes of Uteh, 1933, as smended, and further notice of this

proceeding should be given by the clerk of this court to the State Engineer
and the State Engineer should be directed as expeditiously as possible to
prepare and file with the court & statement, giving the names and addresses
of the claimants to the use of the water from the Little Bear River system

invelved in this proceeding and that this proceeding should be continued
2 .L-» o]




and thereupon be conducted in accordence with Title 100 of Revised btatutes

of Uteh, 1933 as amended.

VI
Thet the defendants or their predecessors, were and/or, are

either stockholders of the Hyrum Irrigetion or pasrties to the Utah Power
& Light Company v. Richmond Irrigetion Company action and by reason of
that fect, entitled to certain waters from Little Bear River at certain

imes each year, but by reason of said relationship between the parties,
have failed to affirmatively establish adverse claims or uses to saild
waters in excess of thelr decreed or stockholders rights excepting only
25 to the high weters which flow down Little Bear River or its tributaries
prior to July First of each year. But as sazid defendants are not
associated with or parties to any decree heretofore entered as to State
Engineerts filings No. 10528 and 10529, their use of certain summer waters

is hereby determined to be adverse and superior to such filings aforesaid.

VII.
Thet the pleintiffs, (except during the high water period) as
between the parties hereto, have not sbandoned or surrendered up any waters

alloted to them by the Utah Power and Light Company v. Hichmond decree.

Dated this _llth  day of April, 1941

LEWIS JONES
DISTRICT JUDGE

Filed April 11, 1941,
Ne J+ Crookston, Clerk,
By Elizebeth Scrowther, Deputy Clerk.




