IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STAT:Z OF UTAH,SITTING

IN AND FOR UTAH COUNTY. FHo.2888 Civil.
Provo Reservoir Company,

a corporation Plaintiff, |
v8. i SEPARATL AUSVER OF JOSEPH R.
) ] MURDOCK,TO PLAINTIPP'S COMPLAIUT.
Provo City et al. Defendants. |

Comes now Joseph R. Murdock,one of the defendant named in the above en-
titles action,and by leave of court first had and obtained,files this his
.separate answer to plaintiff's complaint on file herein and for answer
admits,denies and alleges as follows, to wit:

1. Defendant adtmits all of the allegations of paragraphs 1 to 33 in-
clusive and the whole thereof. - .

2. Answering paragraph 34 of adid compalint, defendant admits that the
Pleintiff have the right to store the unappropriated waters of Provp river
and to release and recapture the same for the use of itself and its stock-
holders and lessees in so far as such acts 4o not interfere with the rights
of prior oppropriators.

3. Ansvering paragraph 35 defendant admits the right of plaintiff to
divert water from other sources,store the flood waters of Provo river
and mingle the same w;th other waters of said Provo river &nd to recapt-
ure the same for its use and benefdt so long as such divertion,storage
and recapture of the same does not interfere with the prior rights of this
defendant. Defendant denies generally and specifically each and every
allegation of said paragraph 36 not herein specifically admitted.

Answering paragraph 36,

4. Dedeffdant admits. that he has a right prior in point of time of ap-
propriation,to the plaintiff's right to the use 0f the waters of Provo
river to the extent of 60 cubic feet per second of flow for power purposes
as hereinafter affirmatively alleged. Defendant denies generally and specif
ically each and every allegation of said paragraph 36 not herein gpecif-
ically admitted of denied.

6. Answering paragraph 37 defendant admits the making and the entry
of decrees in the cases of the VWasatch Irrigation Company wt al. vs. Ed-
ward Fulton et al.and Provo City et al vs. Telluride Power Transmission
Company et al.a s therein alleged but denies generally and gspecifically
each and every allegation of said paragraph 37 not heroin specifically ad-
mitted or denied. i

»

6. Defendant admits the allegations of paragraphs& 38 and 39 of said

complaint and every allegation thereof. gﬁ
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7. Further answering sald complaint defendaent denies genorally ecach and
every allegation of gsaid complaint not herein svecifically adnitted or
denied.

For a furt@ee answeor and defensgs and by way of counterclaim for af-

firmative relief dofendant alleges as follows, to wit:

I. That prior to the year 1888,defendant approvriated from the then
unappropriated waters of Provo river, for power and mill purposes, 71ty
cubic foet per second flow of the waters o® Provo river,an1 at an c¢xponse
of a considerable sum of money constructed gates,dams and flurmes and also
constructed the canal now known as the Charleston Irrigation Compuny's
Lover Canal and a private ditch loading therefrom and used tle sarc to
dlver and convey said fifty socond feet of water from tho point of di-
versf#ion, to his power and mill site locuted on said "rovo river noar the
dividing line running REast and "est betvieen Sections 11 and 14,in Township
Four Uouth of Range Pour last 5alt Lale Yeridian.

II. That during each and every year since said year 1888 thence”orward
the defendant has onenly,peacably,continuously,notoriously and uninter-
ruptedly used and nov is so using said fifty second feet of wuter Tor
povier and mill purposes,from January,lst, to December,’1lst, and by rcason
of prior appropriation and use as aforosaid hea acquired a right therein
and thereto to so use said water as aforesaiad.

III. That after using said water as aforesaid at said power and nill
site the same is conveyed by means of a tail race leading from said powor
site to and is discharyged into said Provo river at or near said place of
use,vithout mhaterial loss in transmission and use.

IV. That defendant's said ucec of said v.ater doee not and cannot in
any manner intorfere with the rights of any other person claimingmg and .
using tho vater of Provo river for the reason that little or no water i
diverted from said Provo river between defendant's moint of diversion ond
the point vhore defondant returns said vater to said Provo river after
the use tiiereof for povier purposes as aforesaid.

V. Thas defendant further alloges that the claim of the plaintiif in
this action,as againet this defondant,is vithout Toundastion or right and

is a cloud upon the title of this defendant to seid quantity of vater,

SO
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VHERATORE, this defendant prays judgment that his rights to fifty cubic

feet per second flow of the waters of Provo river claimed and used by hin
as above set forth be adjudicated and determined and that he be decroed
to be the owner and have the use thereof for pover and mill purposos ag
against the plaintiff amd all other persons in any manner claiming or ag-
serting any right whatever thereto adverse to him; that he further be
decreed the right to diver said water from Provo river at the present
point of diversion,to wit, the intake of the 80 called Charleston Irriga-
tion Crmpany's Lower Canal and convey the same along said oamal and the
private ditch leading thereform to his power and mill site as now located
and there use the same for power and mill purposes during each and every
year from January,lst to December, 31st, and after said use to be con-
veyed directly to and discharged into said Provo river near said site.

That the plaintiff and all other persons be enjoined and restrained
from in any manner asserting any right or claim of vight whatsoever to
said water or any portion thereof adverse to this defendant to the extent
of Bis appropriation and use as aforesaid.

This defendant prays for such other and further relief as may be Jjust
and equitable and for his cots herein expended.

f%%orney for %e%onaanf

State of Utah, Joseph R. Murdock.
County of ‘Vasatch. o8-

Jogeph R. Murdock being first duly svorn on oath says,
that he 1s the person named in the foregoing answer as dofendant;that he
has reud the foregoing complaint and knows the contenté thareof and that
the same 18 true of his own knowledge except as to matters theroin statcd
upon information and belief and as to those matters he verily belicves it

to be ture. - : /47;éb0¢w4‘391£

Subscribed and sworn to before me this 27 ai7of December,A.D.191C.,

My commission expires
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